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DISPOSITION  OF  INTERSTATE  COMMERCE 
COMMISSION'S  MERGER  RAIL  AUTHORITY 


THURSDAY,  JANUARY  26,  1995 

House  of  Representatives, 
Subcommittee  on  Railroads, 
Committee  on  Transportation  and  Infrastructure, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  10:05  a.m.,  in  Room 
2167,  Raybum  House  Office  Building,  Hon.  Susan  Molinari  (chair- 
woman of  the  subcommittee)  presiding. 

Ms.  Molinari.  Thank  you  and  good  morning. 

I  want  to  first  welcome  all  the  Members  and  participants  to  this 
hearing  of  the  newly  established  Subcommittee  on  Railroads.  I  am 
Congresswoman  Susan  Molinari  and  am  very  pleased  to  have  Mr. 
Lipinski,  the  distinguished  Member  from  Illinois,  as  our  Ranging 
Minority  Member  on  the  subcommittee.  Based  on  our  discussions 
thus  far,  I  am  confident  that  the  subcommittee  will  be  able  to  con- 
duct its  businesslike  manner  with  a  maximum  amount  of  biparti- 
san cooperation. 

As  to  procedure,  in  discussions  with  our  Ranking  Minority  Mem- 
ber, the  gentleman  from  Illinois,  it  was  mutually  agreeable  that  to 
expedite  the  subcommittee's  hearings,  opening  statements  will  be 
normally  delivered  only  by  the  Chair  and  the  Ranking  Minority 
Member  and  the  Chair  and  Ranking  Member  of  the  full  committee 
absent  special  circumstances  dictating  otherwise.  All  Members  of 
the  subcommittee,  however,  are  still  encouraged  to  submit  written 
statements  for  the  hearing  record,  if  they  wish. 

Before  I  make  my  few  opening  statements  and  introduce  the 
panel,  I  would  like  to  yield  to  the  Chairman  of  our  full  committee, 
the  gentleman  from  Pennsylvania,  Mr.  Shuster. 

Mr.  Shuster.  Thank  you  very  much.  Madam  Chair.  I  am  just 
thrilled  to  be  here  and  to  proceed.  I  have  described  what  we  have 
been  doing  up  to  now  as  the  equivalent  of  a  Bamum  &  Bailey  Cir- 
cus going  into  winter  quarters  in  Florida  and  getting  ready  for  the 
Big  Show.  Right  now  we  have  come  North  and  this  is  the  first  ring 
of  what  is  going  to  be  a  six-ring  circus  with  our  six  subcommittees 
moving  expeditiously,  hearings  this  month  and  in  February,  mark- 
ing up  important  legislation  in  subcommittee  in  March,  marking  up 
that  legislation  in  full  committee  in  April  so  we  can  tell  the  Speak- 
er on  the  hundred  first  day  that  we  are  ready  with  nine  major 
pieces  of  transportation  and  infrastructure  legislation  to  come  to 
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the  Floor.  This  is  the  very  beginning  and  you  are  the  first  ring 
master.  Congratulations. 

Ms.  MOLINARI.  You  know  you  are  going  to  be  called  a  lot  of 
things  when  you  run  for  Congress,  Mr.  Schuster,  but  first  ring 
master  wasn't  one  of  them. 

Thank  you  very  much,  and  I  thank  the  Chairman  for  the  atten- 
tion and  interest  he  has  shown  in  the  work  of  this  subcommittee 
and  putting  together  this  hearing  and  our  future  schedule. 

I  would  also  like  to  welcome  my  Vice-Chair,  Congresswoman 
Susan  Kelly.  We  have  a  whole  New  York  panel  here  today,  Con- 
gressman Sherry  Boehlert,  Congressman  Jack  Quinn. 

We  have  an  ambitious  schedule  for  the  subcommittee  over  the 
next  2  or  3  months,  including  development  of  legislation  to  sunset 
the  Interstate  Commerce  Commission  and  to  transfer  those  ICC 
functions  worth  retaining  to  another  appropriate  agency. 

I  want  to  commend  the  ICC  and  its  commissioners  for  all  the  co- 
operation and  assistance  they  have  given  us  thus  far  in  the  proc- 
ess, notably  by  preparing  a  comprehensive  report  on  ICC  functions 
that  was  submitted  last  November. 

Today,  we  are  going  to  look  at  one  important  function  of  the  ICC, 
its  authority  and  duties  to  review  and  approve  mergers  and  other 
consolidations  involving  more  than  one  rail  carrier.  This  is  very 
much  on  the  news  today,  as  many  of  our  participants  here  are  all 
too  familiar,  with  at  least  one  set  of  competing  merger  proposals 
pending  and  others  being  talked  about.  But  we  don't  intend  to 
focus  on  pending  transactions  at  this  hearing,  nor  should  we.  That 
is  best  left  to  the  private  sector  to  sort  out.  Instead,  we  are  going 
to  look  at  the  long-term  issue  of  how  the  Federal  Government 
should  treat  railroad  mergers  for  the  future. 

There  are  important  policy  issues  here.  Some  argue  for  the  appli- 
cation of  standard  antitrust  principles  to  the  rail  industry.  Others 
believe  that  a  more  transportation  oriented  analysis  is  perhaps 
more  appropriate.  We  are  interested  in  the  views  of  all  the  inter- 
ested parties. 

What  the  Congress  does  this  year  with  the  ICC's  regulatory  re- 
sponsibilities will,  in  fact,  shape  the  future  of  the  railroad  industry 
far  into  the  future.  It  is,  therefore,  extremely  important  that  we 
provide  for  an  orderly  and  rational  ICC  transition  from  the  current 
ICC  jurisdiction  to  whatever  future  configuration  the  Congress 
should  choose. 

With  that,  I  would  like  to  thank  and  recognize  our  Ranking  Mi- 
nority Member,  Mr.  Lipinski  of  Illinois,  for  any  opening  remarks 
that  he  may  have  and  to  introduce  the  Members  of  the  Democratic 
side. 

Mr.  Lipinski.  I  thank  the  Chairwoman. 

I  am  very  happy  to  be  the  Ranking  Member  on  this  subcommit- 
tee. With  the  permission  of  the  subcommittee,  I  want  to  waive  my 
opening  statement  and  have  it  included  in  the  record  and  I  hope 
that  will  be  a  precedent  for  all  the  Members  of  the  subcommittee, 
that  we  get  down  to  business  as  quick  as  possible. 

I  would  like  to  introduce  two  of  the  Members  that  are  on  the 
Democrat  side  here  today,  my  good  friend  from  Tennessee,  a  man 
who  follows  in  the  footsteps  of  Davey  Crockett,  Sam  Houston  and 


his  father,  Frank  Clement,  my  good  friend,  Bob  Clement,  from  Ten- 
nessee. 

I  don't  know  who  Borski  followed  in.  I  do  know  that  unfortu- 
nately when  he  and  I  arrived  here  back  in  January  1983,  I  know 
that  I  followed  him  somehow  in  seniority,  so  I  have  been  plagued 
all  these  years  being  right  behind  him  in  seniority.  My  good  friend. 
Bob  Borski. 

Madam  Chairwoman,  it  is  all  yours. 

[Mr.  Lipinski's  prepared  statement  follows:] 


Representative  William  O.  Lipinski 
Ranking  Democratic  Member 
Subcommittee  on  Railroads 

Hearing  on  ICC  Rail  Merger  Authority 

Opening  Statement 

January  26, 1995 

Madam  Chairwoman,  since  I  was  unable  to  attend  this  subcommittee's  first  briefing 
on  January  11th,  I  want  to  take  a  moment  to  express  to  you  and  the  other  Members  of  the 
subcommittee  how  pleased  I  am  that  our  Committee  has  received  the  jurisdiction  over 
railroad  issues,  and  how  much  I  am  looking  forward  to  our  work  ensuring  the  future  of 
America's  railroads. 

We  are  wasting  no  time  by  diving  in  today  with  a  hearing  on  the  Interstate 
Commerce  Commission's  (ICC)  rail  merger  authority.  Like  many  of  my  colleagues,  in 
floor  fights  over  the  past  few  years  I  have  opposed  elimination  of  the  ICC.  But  today, 
though,  I  don't  think  any  of  us  can  deny  that  the  ICC  is  going  to  be  eliminated.  This  was 
made  even  more  dear  in  President  Clinton's  State  of  the  Union  address  Tuesday  night.  As 
Congress  moves  toward  making  cuts  and  streamlining  the  federal  government,  we  on  this 
Committee  must  take  the  leading  role  in  making  sure  that  cuts  in  transportation  programs 
are  handled  in  a  deUberate  and  cautious  manner  ~  one  which  ensures  the  continued 
protection  of  employee  rights.  I  am  thrilled  to  be  here  today  as  we  do  just  that. 

Today's  hearing  is  our  first  opportunity  to  study  which  functions  of  the  ICC  merit 
survival,  and  where  those  functions  should  be  carried  out.  Particularly  important  is  the 
ICC's  role  in  oversight  of  railroad  mergers,  especially  given  the  mergers  that  are  currently 
dominating  the  trade  press.  While  some  of  us  may  come  in  here  with  ideas  as  to  what  the 
best  course  of  action  is  for  rail  merger  oversight,  I  think  that  most  Members  of  this 
subcommittee  view  today's  hearing  as  an  opportimity  to  learn  more  about  our  options. 

I  know  that  today's  witnesses  will  provide  us  with  a  picture  of  what  rail  merger 
oversight  would  look  like  under  a  variety  of  scenarios.  I  appreciate  their  joining  us  today 
and  look  forward  to  hearing  their  insights. 

Madam  Chairwoman,  I  yield  back  the  balance  of  my  time. 
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Ms.  MOLINARI.  Thank  you. 

Before  we  begin,  let  me  also  remind  our  witnesses  that  presen- 
tations should  be  limited  to  five  minutes  but  you  can  submit  your 
detailed  material  and  your  written  statement.  The  Chair  will  also 
direct,  absent  any  objection,  that  the  record  of  this  hearing  will  re- 
main open  for  30  days  for  the  submission  of  additional  material. 

Our  first  panel — let  me  also  recognize  Mr.  Jay  Kim  from  Califor- 
nia and  thank  him  for  being  with  us  this  morning. 

Our  first  panel  will  be  Steve  Sunshine,  Deputy  Assistant  Attor- 
ney General  from  the  Department  of  Justice  and  Mr.  Frank  Kruesi, 
Assistant  Secretary  of  Transportation  for  Policy. 

I  want  to  note  that  this  committee  will  have  to  consider  a  variety 
of  factors  before  it  decides  which  agency  should  inherit  the  ICC  re- 
sponsibility. We  have  to  consider,  for  example,  other  modes  of 
transport  already  subject  to  the  ICC  as  well  as  the  likely  restruc- 
turing or  abolition  of  the  Federal  Maritime  Commission. 

Now  we  will  proceed  to  the  first  panel.  Mr.  Sunshine. 

Mr.  Kruesi.  Madam  Chair,  with  your  indulgence,  if  I  may  go 
first. 

TESTIMONY  OF  FRANK  E.  KRUESI,  ASSISTANT  SECRETARY 
FOR  TRANSPORTATION  POLICY,  U.S.  DEPARTMENT  OF 
TRANSPORTATION,  ACCOMPANIED  BY  JOSEPH  CANNY,  DEP- 
UTY ASSISTANT  SECRETARY  FOR  POLICY;  STEVEN  C.  SUN- 
SHINE, DEPUTY  ASSISTANT  ATTORNEY  GENERAL,  ANTI- 
TRUST DIVISION,  U.S.  DEPARTMENT  OF  JUSTICE,  ACCOM- 
PANIED BY  ROGER  FONES,  CHIEF,  TRANSPORTATION,  EN- 
ERGY, AND  AGRICULTURE  SECTION 

Mr.  Kruesi.  Thank  you.  Good  morning,  Madam  Chair,  gentlemen 
and  Members  of  the  subcommittee.  Joining  me  is  Joseph  Canny, 
Deputy  Assistant  Secretary  for  Transportation  Policy. 

I  am  pleased  to  be  here  to  discuss  the  issue  of  who  should  evalu- 
ate mergers  between  railroads,  and  under  what  standards:  The  cur- 
rent public  interest  standards  laid  out  in  the  Interstate  Commerce 
Act,  or  the  Clayton  Act. 

This  issue  is  part  of  a  larger  debate  over  the  proper  role  of  gov- 
ernment and  how  to  make  government  work  better  and  cost  less. 
The  President  has  said  we  have  to  change  yesterday's  government 
and  make  it  work  for  the  America  of  today  and  tomorrow.  We  all 
share  that  same  goal.  The  question  is  how  best  to  achieve  this. 

Last  year,  Congress  considered  proposals  to  summarily  zero  out 
funding  for  the  ICC  in  advance  of  a  determination  of  what  ulti- 
mately should  be  done  with  its  functions.  On  behalf  of  the  Adminis- 
tration, I  urged  that  before  Congress  took  such  budgetary  action  a 
review  of  the  ICC's  functions  and  activities  was  needed.  Congress 
responded,  we  believe  appropriately,  by  enacting  partial  deregula- 
tion of  the  ICC's  trucking  functions  and  providing  for  a  study  of  its 
remaining  activities.  This  legislation,  which  was  reported  by  the 
Public  Works  Committee  on  a  bipartisan  basis  and  eventually 
signed  into  law  last  August  by  President  Clinton,  will  save  consum- 
ers up  to  $8  billion  per  year.  This  legislation  also  required  DOT  to 
study  how  the  ICC  could  be  further  streamlined  by  elimination  of 
unnecessary  functions,  and  whether  the  remaining  functions  could 
best  be  performed  at  the  ICC  or  elsewhere. 


6 

Following  the  themes  of  the  National  Performance  Review  that 
began  in  early  1993  and  the  statement  by  the  President  in  his 
State  of  the  Union  address  earlier  this  week,  the  Administration's 
1996  budget  will  propose  the  elimination  of  the  ICC.  That  Commis- 
sion is  a  relic  of  19th  Century  government  created  to  address  19th 
Century  problems.  It  is  not  equipped  for  the  opportunities  open  to 
us  in  the  21st  Century. 

The  mid-to-late  1880s  was  a  period  where  lack  of  transportation 
alternatives  gave  railroads  a  power  and  an  arrogance  that  earned 
their  owners  the  label  of  "robber  barons,"  The  creation  of  the  ICC 
was  the  result.  This  was  long  before  the  age  of  superhighways, 
trucks,  pipelines,  modem  barges,  and  air  travel.  For  many  areas  of 
the  country,  it  was  rail  or  nothing.  Railroads  held  the  preeminent 
position  and  literally  held  the  power  of  life  and  death  over  commu- 
nities. In  1885,  railroads  had  twice  the  level  of  revenues  as  the 
Federal  Government.  Now  the  Federal  Government  takes  in  almost 
30  times  more  revenue  than  the  Nation's  railroads.  To  put  that  in 
perspective,  if  this  relationship  still  held  true,  either  railroads 
would  now  have  revenues  in  excess  of  $2  trillion  or  the  Federal 
Government  would  have  revenues  of  about  $17  billion. 

Clearly,  circumstances  have  dramatically  changed.  The  most  sig- 
nificant changes  occurred  15  years  ago  with  enactment  of  deregula- 
tory  legislation,  specifically  the  Motor  Carrier  Act  of  1980  and  the 
Staggers  Rail  Act  of  1980.  It  is  now  time  to  write  the  final  chapter 
on  deregulation. 

The  focus  of  today's  hearing  is  on  rail  mergers.  The  administra- 
tion will  propose  that  evaluation  of  rail  mergers  be  transferred  to 
the  Department  of  Justice  under  the  antitrust  laws.  Before  I  dis- 
cuss rail  mergers  in  detail,  let  me  note  that  deregulation  is  not  a 
partisan  issue.  The  Staggers  and  Motor  Carrier  Act  and  the  de- 
regulation of  the  airline  industry  took  place  under  President  Carter 
with  great  bipartisan  support.  In  this  context,  the  administration 
and  Congress  are  not  only  seeking  to  eliminate  burdensome  and 
counterproductive  regulations,  following  in  those  footsteps,  we  are 
seeking  to  repeal  unnecessary  functions  and  sunset  unnecessary 
agencies  as  well. 

Rail  mergers  are  currently  reviewed  by  the  ICC  under  the  regu- 
latory standards  of  the  Interstate  Commerce  Act.  These  standards 
provide  for  a  five-part  public  interest  decision  process.  The  alter- 
native to  continuing  the  status  quo  is  to  repeal  the  standards, 
make  railroad  mergers  subject  to  the  same  antitrust  laws  applica- 
ble to  other  industries,  and  assign  responsibility  for  reviewing  such 
mergers  to  the  Department  of  Justice.  Under  this  option,  mergers 
would  not  be  challenged  unless  the  government  finds  the  trans- 
action is  likely  to  substantially  lessen  competition. 

We  have  concluded  that  rail  mergers  would  best  be  reviewed  in 
the  future  by  the  Department  of  Justice  under  the  same  Clayton 
Act  standards  used  to  review  mergers  in  nearly  all  other  industries 
of  the  United  States. 

Let  me  tell  you  how  we  came  to  that  conclusion.  As  I  see  it,  there 
are  two  ways  of  looking  at  the  railroad  merger  issue.  On  the  one 
hand,  there  is  business  as  usual;  on  the  other,  there  is  the  ap- 
proach that  challenges  the  status  quo  and  asks  whether  the  old 


way  of  doing  things  is  still  valid  in  today's  economy,  much  less  to- 
morrow's. 

I  will  be  happy  to  discuss  what  those  specific  recommendations 
are  and  how  those  standards  differ,  as  will  the  Department  of  Jus- 
tice witness. 

Let  me  close  with  one  brief  comment.  As  I  was  preparing  for  this 
testimony,  I  looked  through  the  January  1887  debate  on  the  Inter- 
state Commerce  Act  and  I  believe  it  is  relevant  to  look  back  on  that 
to  see  the  original  purposes  of  the  act.  Congressman  Christ  from 
Georgia,  a  leading  champion  of  the  creation  of  the  Interstate  Com- 
merce Commission  said  on  the  Floor  of  the  House:  I  maintain,  sir, 
that  the  railroad  business  or  the  business  of  transportation  is  no 
exception  in  one  respect  from  any  other  business  and  that  is  that 
it  is  to  the  interest  of  the  public  to  have  competition. 

That  principle  I  believe  still  applies  no  less  forcefully  today  than 
it  did  108  years  ago. 

Madam  Chair,  that  concludes  my  testimony.  I  would  be  happy  to 
answer  any  questions  you  or  other  Members  of  this  subcommittee 
may  have. 

Ms.  MOLINARI.  Thank  you,  Mr.  Kruesi. 

Mr.  Sunshine. 

Mr.  Sunshine.  Madam  Chairwoman  and  Members  of  the  sub- 
committee, I  would  like  to  introduce  Roger  Fones,  chief  of  our 
Transportation,  Energy,  and  Agriculture  section. 

Thank  you  for  the  opportunity  to  address  why  the  administration 
believes  that  the  Department  of  Justice  should  evaluate  railroad 
mergers  under  the  Clayton  Act. 

I  want  to  make  two  basic  points  this  morning.  First,  the  best  way 
to  protect  the  public  interest  in  good  services  at  low  prices  is  to  re- 
view mergers  under  the  Clayton  Act.  Second,  the  Clayton  Act  pro- 
cedure involves  the  use  of  less  government  resources,  imposes  less 
burden  and  cost  upon  private  parties,  and  is  faster.  We  have  a  bi- 
partisan consensus  now  that  we  ought  to  be  moving  away  from  un- 
necessary regulation.  This  is  premised  on  the  belief  that  competi- 
tion best  protects  and  promotes  the  interest  of  consumers,  and  to 
keep  markets  open,  antitrust  enforcement  is  an  appropriate  and  ef- 
fective way  to  accomplish  this  goal. 

The  administration  believes  that  railroad  mergers  should  be  sub- 
ject to  the  same  laws  that  virtually  every  other  merger  in  every 
other  industry  is  subject  to.  The  Department  has  extensive  experi- 
ence in  reviewing  complex  mergers,  mergers  involving  networks 
with  high  fixed  costs  and  barriers  to  entry,  such  as  the  railroad  in- 
dustry, including  telecommunications,  pipelines,  natural  gas,  elec- 
tric utilities,  and  banking.  The  Department  has  the  experience  and 
expertise  to  handle  those  mergers  and  to  handle  railroad  mergers 
as  well.  In  fact,  for  over  20  years  the  Department  has  been  evaluat- 
ing railroad  mergers  under  a  competition  standard,  not  to  enforce 
under  section  seven  of  the  Clayton  Act  but  to  appear  as  the  com- 
petition advocate  in  ICC  proceedings. 

If  somebody  asked  me  to  boil  down  what  the  competition  stand- 
ard is  to  one  sentence,  it  is  very  simple.  We  ask  whether  a  merger 
is  likely  to  result  in  higher  prices  and  reduced  services  to  consum- 
ers or  is  it  going  to  result  in  more  efficient  service  at  lower  prices. 
That  is  the  question. 
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To  do  this,  we  use  our  1992  Merger  Guidelines,  widely  recognized 
as  the  best  articulation  of  how  to  determine  the  economic  effects 
of  a  merger.  The  guidelines  at  the  core  have  two  parts.  They  ask 
on  the  one  hand  what  is  the  effect  of  the  reduction  of  competition, 
what  is  the  effect  of  having  one  less  supplier  in  the  market.  But 
on  the  other  hand,  and  equally  important,  the  guidelines  ask  what 
efficiencies  will  be  achieved,  what  improved  service  will  be  pro- 
vided, what  will  happen  to  costs,  and  what  will  happen  to  prices. 
Then  the  guidelines  command  that  those  interests  be  balanced.  In 
fact,  if  we  look  at  what  the  Department  has  done  regarding  rail- 
road mergers  over  the  last  15  years,  the  Department  has  opposed 
in  total  one  railroad  merger.  That  is  Santa  Fe  and  Southern  Pacific 
and  the  ICC  eventually  later  disapproved  that  merger. 

Let  me  turn  to  procedure  quickly. 

Review  under  the  Interstate  Commerce  Act  takes  2  to  3  years  or 
longer.  It  requires  a  litigated  case,  in  essence,  in  front  of  an  admin- 
istrative law  judge.  There  are  public  filings.  There  is  voluminous 
evidence.  It  gives  a  seat  at  this  proceeding  to  all  interested  parties. 
This,  of  course,  slows  the  process  down.  It  also  allows  all  of  these 
private  parties  to  inject  their  private  interests  into  what  is  a  public 
interest  proceeding. 

On  the  other  hand,  the  Clayton  Act  process  is  much  faster  and 
cleaner.  We  do  it  under  the  Hart-Scott-Rodino  Act.  I  won't  go  into 
details  of  how  that  works,  but  if  a  merger  presents  limited  or  no 
competitive  concerns,  the  Department  reviews  it  in  30  days  or  less. 
For  mergers  that  involve  the  most  sophisticated  and  difficult  com- 
petitive issues,  our  investigation  takes  typically  6  months,  although 
it  can  run  to  12  months. 

At  the  end  of  that  time  we  have  great  flexibility  in  how  we  ap- 
proach the  competitive  problems.  We  can  enter  into  a  settlement 
where  we  fix  the  parts  of  the  transaction  that  present  harm  to  com- 
petition, but  we  allow  the  transaction  to  go  through  allowing  most 
of  the  efficiency  benefits  to  be  captured.  In  the  very  unlikely  event 
we  have  to  challenge  the  merger  in  court,  those  mergers  have  pro- 
ceeded usually  in  less  than  a  year's  time. 

With  Cla3rton  Act  review,  we  will  save  government  resources  be- 
cause, as  I  mentioned  before,  the  Department  currently  evaluates 
the  competitive  effects  of  the  mergers  in  its  role  as  an  ICC  partici- 
pant and  we  have  the  expertise,  the  staff  available  to  continue  to 
do  that,  and  would  use  the  same  staff  to  do  the  Clayton  Act  review. 

In  conclusion,  I  want  to  reiterate  the  point  that  the  Clayton  Act 
review  is  faster,  and  less  costly  to  the  government  and  to  private 
parties.  The  standard  under  the  Clayton  Act  focuses  on  protection 
of  consumers  and  competition,  not  on  protection  of  competitors.  It 
is  our  firm  view  that  competition  is  the  best  way  to  promote  low 
cost  and  efficient  railroads  over  the  long  haul. 

Thank  you.  I  would  be  pleased  to  answer  any  questions  that  you 
may  have. 

Ms.  MOLINARI.  Thank  you. 

I  would  like  to  also  recognize  Congressman  Nick  Joe  Rahall,  Con- 
gressman Jerry  Nadler.  We  have  also  been  joined  by  the  distin- 
guished Ranking  Member  from  California,  Congressman  Norm  Mi- 
neta. 

Would  you  like  to  make  an  opening  statement  at  this  time? 
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Mr.  MiNETA.  I  ask  unanimous  consent  to  put  in  the  record  my 
opening  statement. 
Ms.  MoLiNARi.  Without  objection. 
[Mr.  Mineta's  prepared  statement  follows:] 
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OPENING  REMARKS  OF 

RANKING  DEMOCRATIC  MEMBER 

COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE 

NORMAN  Y.  MINETA 

"DISPOSITION  OF  THE  ICC'S  RAIL  MERGER  AUTHORITY" 

JANUARY  26,  1995 


I  would  like  to  thank  Chairwoman  Molinari  for  calling  this  hearing  on  the  very 
important  issue  of  the  disposition  of  the  Interstate  Commerce  Commission's  rail  merger 
authority,  and  commend  her  and  Ranking  Member  Lipinski  for  their  leadership  on  our  new 
Subcommittee  on  Railroads. 

For  over  one  hundred  years  Congress  has  charged  the  ICC  with  protecting  the  public 
from  monopolistic  and  discriminatory  practices  of  the  railroad  industry.  And,  for  almost  one 
hundred  years  the  Commission  extensively  regulated  the  surface  transportation  industry. 

However,  in  the  1970's  many  felt  that  changing  market  conditions  and  extensive 
regulation  led  to  inefficiencies  in  the  railroad  industry. 

Congress  responded  to  that  concern  by  substantially  reducing  the  ICC's  authority  over 
rates  and  market  entry  and  exit  by  enacting  the  Staggers  Rail  Act  of  1980.  I  would  just  note 
that  had  H.R.  5  the  "Unfunded  Mandates  Bill"  been  law  at  that  time,  the  Staggers  Act  would 
have  subject  to  a  point  of  order  on  the  House  Floor.  That's  an  unintended  consequence  of 
the  "Unfunded  Mandated  Bill,"  that  I  hope  we  can  all  agree  needs  to  be  corrected.  The 
Staggers  Act  increased  the  freedom  of  railroads  to  set  rates  according  to  the  demands  of  the 
marketplace. 

Yet,  Congress  did  not  completely  deregulate  the  rail  industry.  In  particular.  Congress 
has  determined  that  the  public  interest  is  best  served  if  the  needs  of  shippers  and 
communities  for  reasonably  priced  railroad  services  are  balanced  against  the  needs  of 
railroads  for  adequate  revenue.  However,  in  many  areas  of  its  regulatory  responsibility,  the 
ICC  has  determined  that  the  market  place  works  well  enough  that  no  regulation  is  necessary, 
so  it  has  exempted  carriers  from  seeking  ICC  approval. 

This  approach  has  been  a  success.  During  the  past  several  years  the  railroad  industry 
has  grown  increasingly  more  efficient  and  financially  strong,  and  rail  rates  for  most 
commodities  have  declined. 
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Today,  we  are  here  to  listen  to  testimony  and  begin  the  debate  on  the  future  of  rail 
regulation  and  in  particular  about  the  disposition  of  the  ICC's  rail  merger  authority. 

We  all  remember  what  happened  last  year  in  the  appropriations  process  on  funding 
for  the  ICC.  We  have  all  heard  the  talk  this  year  --  most  recently  in  the  President's  State 
of  the  Union  message  -  of  the  ICC's  imminent  demise.  Regardless  of  what  ultimately 
happens,  essential  to  our  discussion  is  an  understanding  of  ICC's  standards  and  process  for 
approving  mergers,  for  if  we  decide  that  it  is  necessary  to  continue  this  function,  we  must 
then  determine  who  should  carry  it  out. 

Because  action  in  the  Budget  and  Appropriations  Committee  is  likely  to  occur  this 
spring,  it  is  important  for  our  Committee  to  act  on  this  issue  quickly. 

Clearly,  the  Congress  recognized  the  importance  of  making  the  ICC  independent  and 
as  free  from  political  influence  as  possible.  It  is  essential  that  the  agency  that  resolves 
disputes  and  ensures  that  economic  policies  affecting  surface  transportation,  carry  out  that 
task  in  a  fair  and  equitable  manner. 

Finally,  as  we  listen  to  this  testimony,  it  is  important  to  keep  in  mind  how  the  rail 
industry  has  contributed  to  the  development  of  our  nation's  economy,  and  to  ensure  that  our 
regulatory  approach  allows  the  rail  industry  to  continue  to  contribute  to  our  economic 
competitiveness. 

Again,  I  commend  the  gentlewoman  from  New  York  for  pursuing  this  issue.  Also, 
I  would  like  to  welcome  the  witnesses  and  I  look  forward  to  hearing  their  testimony.  Thank 
you. 
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Ms.  MOLINARI.  We  have  been  joined  by  Congressman  John  Mica 
of  Florida  and  Congressman  Bob  Franks  of  New  Jersey.  I  would 
like  to  yield  to  the  Chairman  of  the  full  committee,  Mr.  Shuster. 

Mr.  Shuster.  Thank  you  very  much. 

I  have  simply  one  question  that  in  my  judgment  pervades  this 
whole  hearing.  That  is  what  is  different  about  the  railroad  industry 
from  other  industries  that  would  cause  us  to  say  we  should  put  this 
in  the  Department  of  Transportation  in  a  separate  operation,  a 
FERC-type  operation  as  opposed  to  DOJ?  What  is  the  difference? 
Are  there  differences? 

Mr.  Sunshine.  Mr.  Chairman,  I  don't  believe  that  there  are  any 
differences  that  would  justify  putting  railroad  merger  authority 
into  the  Department  of  Transportation.  We  at  the  Department  han- 
dle virtually  the  rest  of  the  U.S.  economy.  The  economy  has  diverse 
interests,  diverse  characteristics,  but  the  analysis  that  we  have  de- 
veloped is  flexible  enough  and  sophisticated  enough  to  take  all  of 
those  details  into  account.  It  would  be  ironic,  I  would  also  like  to 
note,  to  put  railroad  merger  authority  into  the  Department  of 
Transportation  when  airline  merger  authority  is  reviewed  under 
the  Clayton  Act. 

Mr.  Kruesi.  I  would  add  that  when  the  Congress  sunsetted  the 
Civil  Aeronautics  Board  in  the  mid  1980s  it  did  initially  transfer 
the  merger  authority  to  the  Department  of  Transportation  and  it 
was  later  transferred  out  of  the  Department  of  Transportation  to 
the  Department  of  Justice.  So  I  have  to  say  that  this  Department 
has  had  experience  in  the  argument  that  there  is  a  fundamental 
distinction  between  certain  t5rpes  of  transportation  industries.  I 
must  say  that  was  a  wise  decision  by  this  Congress  then,  and  I 
think  it  would  be  a  wise  decision  now  to  have  review  of  rail  merg- 
ers performed  in  the  Department  of  Justice. 

The  fact  of  the  matter  is,  the  Department  of  Transportation, 
when  there  are  mergers  of  airlines,  works  very  closely  with  Justice 
in  their  evaluation,  analytically  and  legally,  so  I  think  ultimately 
there  is  no  distinction  that  would  justify  that  separation. 

Mr.  Shuster.  Could  one  not  make  the  case  that  we  should  have 
a  transitional  period  where  for  example  some  of  the  commissioners 
from  the  ICC  and  staff  were  moved  into  the  Department  of  Trans- 
portation or  someplace  else  to  handle  the  docket  as  it  now  exists 
and  anything  new  that  comes  in  goes  to  the  Department  of  Justice; 
is  that  another  alternative  that  is  reasonable? 

Mr.  Kruesi.  Obviously,  there  are  all  kinds  of  options  that  could 
be  considered.  I  would  go  back  to  the  Airline  experience,  and  I 
think  that  a  look  at  the  record  shows  that  DOT  never  saw  a  merg- 
er it  didn't  like,  and  probably  was  not  sufficiently  rigorous  in  its 
analysis  of  the  effect  of  mergers  and  their  impact  on  the  economy. 

I  think  that  one  thing  that  the  Department  of  Justice  brings  to 
bear  here  that  is  critically  important  is  the  experience  of  evaluat- 
ing of  competition  issues  rather  than  a  concern  about  the  impact 
on  individual  competitors.  I  think  that  distinction  needs  to  be 
maintained.  So  for  that  reason  we  would  urge  that  there  not  be  a 
transition  period  but  rather  that  it  go  directly  to  the  Department 
of  Justice  under  the  standards  that  Justice  is  accustomed  to  and 
that  have  served  this  country  so  well. 

Mr.  Shuster.  Thank  you. 
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Ms.  MOLINARI.  Thank  you,  Mr.  Chairman. 

I  have  two  auick  questions.  Basically,  in  your  discussions,  under- 
standing the  decisions  that  you  have  reached,  some  a  little  earlier 
than  others,  that  the  ICC  merger  authority  should  got  to  DOJ,  is 
there  a  possibility  would  either  of  you  recommend  or  accept  the  no- 
tion if  Congress  is  concerned  that  by  transferring  solely  to  DOJ 
that  the  public  interest  statute  components  of  the  current  ICC  and 
DOT  is  being  eliminated,  is  it  possible  that  we  could  redefine  the 
DOJ  statute  to  include  public  interest? 

Mr.  Sunshine.  It  is  the  position  I  think  of  the  administration 
that  the  public  interest — let  me  start  again.  It  is  the  position  of  the 
administration  that  the  public  interest  is  best  served  by  competi- 
tion. We  can  go  through  each  element  the  Interstate  Commerce  Act 
and  look  at  things  contained  in  the  statute,  adequacy  of  transpor- 
tation, effect  on  fixed  charges,  interests  of  the  other  rail  carriers. 
All  those  issues  I  think  are  best  served  by  evaluating  what  the  ef- 
fect on  competition  is  going  to  be.  That  is  what  the  Department  is 
expert  in  and  we  believe  that  is  what  the  focus  ought  to  be  limited 
to. 

Having  said  that,  I  did  leave  out  the  interest  of  labor  and  that 
I  believe  is  something  that  I  can  defer  to  Mr.  Kruesi  to  address. 

Mr,  Kruesi.  I  can  do  that  in  response  to  a  specific  question  or 
generally  at  the  wish  of  the  committee. 

Ms.  MOLINARI.  If  you  would  like  to  address  it  now,  that  would 
be  appropriate. 

Mr.  Kruesi.  Let  me  sav  a  couple  of  things.  One  is  that  labor  is- 
sues are  and  continue  to  oe  issues  of  importance.  They  are  matters 
that  the  DOT  deals  with  now  in  airline  mergers.  They  are  issues 
that  the  Department  has  worked  closely,  and  sometimes  conten- 
tiously,  with  the  Department  of  Labor  on  issues  related  to  transit. 
Therefore,  I  think  it  is  clear  that  there  is  probably  as  much  conten- 
tion on  the  basic  question  of  dealing  with  the  labor  issues  in  merg- 
ers, as  there  is  on  whether  it  is  appropriate  to  have  that  authority 
rest  in  Transportation  or  in  the  Department  of  Labor.  That  is  an 
issue  that  we  have  not  yet  reached  an  administration  position  on, 
but  I  would  be  happy  to  discuss  the  specific  issues  on  that,  if  you 
would  like. 

Ms.  MOLINARI.  Thank  you. 

[The  information  received  follows:] 
The  Administrator  has  decided  to  recommend  that  the  rail 
labor  protection  function  of  this  ICC  should  be  transferred  to 
the  Department  of  Labor. 

Ms.  MOLINARI.  Mr.  Kruesi,  I  am  a  little  confused  over  the  role 
that  the  public  comment  process  in  formulating  DOT's  final  rec- 
ommendations. I  understand  those  recommendations — I  am  going 
to  read  from  the  Public  Law  103-311,  is  to  be  submitted  by  Con- 
gress at  the  end  of  the  month. 

What  confuses  me  is  the  description  of  your  upcoming  rec- 
ommendations. On  page  three  of  your  statement,  you  called  them 
initial  findings,  subject  to  public  comment.  Then  on  page  4  you  say, 
the  administration  will  propose  that  evaluation  of  rail  mergers  be 
transferred  to  the  Department  of  Justice  under  antitrust  laws.  On 
page  five  you  say  that  you  have  concluded  that  rail  mergers  would 
best  be  reviewed  in  the  future  by  the  Department  of  Justice  under 
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the  Clayton  Act  standards.  To  me,  your  categorical  statement  that 
the  administration  will  recommend  a  particular  course  of  action  be- 
fore public  comment  seems  to  have  come  in — would  indicate  a 
strong  predisposition  or,  more  troubling  to  me,  a  prejudgment  to 
your  conclusions. 

Mr.  Kruesi.  I  will  be  happy  to  address  that.  The  report  to  which 
you  refer,  which  Congress  directed  us  to  undertake,  is  about  to  be 
published  in  the  Federal  Register  for  comment  so  that  the  final  re- 
port on  the  disposition  of  the  ICC  powers  and  responsibilities  can 
be  looked  at  in  a  very  comprehensive  way,  following  the  initial  re- 
port prepared  by  the  ICC.  Most  of  those  issues  remain  open  and 
subject  to  public  comment. 

The  two  questions  which  the  Administration  has  taken  a  position 
on  which  I  am  recounting  today  are  the  issue  of  rail  mergers  and 
standards  and  the  location  of  that  power.  Those  two  are  clear  and 
that  is  where  the  Administration  is.  As  to  the  others,  those  are 
open  questions.  We  will  have  initial  recommendations  and  sugges- 
tions and  will  continue  to  seek  advice  on  them. 

Ms.  MOLINARI.  Thank  you.  Mr.  Lipinski. 

Mr.  Lipinski.  Thank  you.  Madam  Chairwoman.  I  will  pass  my 
opening  five  minutes  to  Mr.  Clement. 

Mr.  Clement.  I  will  start  with  Mr.  Kruesi. 

You  state  in  your  testimony  that  the  competitive  structure  of  the 
railroad  industry  is  not  different  in  any  material  way  than  that  of 
airline  markets.  Do  you  really  believe  that  and  are  you  saying  it 
is  as  easy  to  establish  railroad  service  between  Los  Angeles  and 
Chicago  as  it  is  to  establish  airline  service? 

Mr.  Kruesi.  No,  it  certainly  is  not  as  easy,  and  there  are  obvious 
differences  between  rail  and  other  industries.  In  the  same  way 
there  are  also  important  similarities  and  differences  pertaining  to 
telecommunications,  banking,  pipelines,  et  cetera,  all  of  whose 
merger  activities  are  reviewed  now  by  the  Department  of  Justice. 
So  the  question  is,  is  there  ultimately  in  the  case  of  railroads  a  dis- 
tinctive characteristic  that  is  decisive,  or  is  it  ultimately  a  distinc- 
tion with  regard  to  the  competitiveness  of  the  railroad  industry  rel- 
ative to  other  industries.  That  is  ultimately  without  the  sufficient 
justification  for  different  standards  or  for  a  different  locus  of  re- 
view. Our  judgment  as  the  Administration,  is  those  differences  do 
not  to  a  different  handling  of  railroad  cases. 

Mr.  Clement.  Mr.  Kruesi,  one  of  the  questions  that  will  be  com- 
ing up  next  year  when  the  contract  between  the  freight  railroads 
and  Amtrak  expires  is  what  is  fair  competition  for  Amtrak  to  pay 
for  the  use  of  the  fright  railroad's  right-of-way.  If  the  ICC  is  abol- 
ished, who  will  make  those  decisions?  If  DOT  makes  those  deci- 
sions, won't  your  interest  in  preserving  Amtrak  and  reducing  Fed- 
eral subsidies  adversely  affect  the  interest  of  the  freight  railroads? 

Mr.  Kruesi.  Yes,  sir.  That  is  an  important  issue  which  will  need 
to  be  addressed.  An  element  of  that  will  be  questions  that  relate 
to  what  issues  will  have  to  be  "walled  off'  in  a  substantive  way  as 
DOT  evaluate  them. 

We  will  recommend  the  way  in  which  we  do  that  to  this  Congress 
next  month  in  report,  but  that  is  a  very  key  question.  We  want  to 
make  sure  that  there  is  no  appearance  or  conflict  of  interest  that 
would  taint  our  decision-making  process. 
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Mr.  Clement.  Mr.  Sunshine,  in  your  testimony  you  mention  that 
even  by  using  the  Clayton  antitrust  standards  you  would  be  able 
to  protect  the  public  interest.  If  the  merger  authority  was  trans- 
ferred to  DOJ,  would  the  interest  of  the  railroad  employees  be  ade- 
quately protected? 

Mr.  Sunshine.  Congressman,  under  the  proposal  put  forward  by 
the  administration,  the  labor  protection  issues  would  be  transferred 
to  DOT  or  DOL.  The  Justice  Department  would  do  what  it  does 
best  and  only  what  it  does  best,  which  is  to  review  the  economic 
effects  of  the  transaction.  In  that  way  I  think  we  do  promote  the 
public  interest.  It  has  clearly  been  the  policy  of  Congress  that  com- 
petition is  the  best  way  to  promote  public  interest  in  the  long  term 
in  any  industry. 

Mr.  Clement.  Also,  the  ICC  is  able  to  make  some  post  merger 
adjustments  to  ensure  competition  and  to  prevent  abuse  of  market 
power.  Does  the  Department  of  Justice  have  the  ability  to  make 
similar  adjustments? 

Mr.  Sunshine.  We  do  have  some  ability  to  make  adjustments 
and  there  also  are  going  to  be  some  powers  that  will  be  resident 
in  DOT,  Let  me  explain.  I  think  there  has  been  a  misperception 
that  when  the  Department  of  Justice  looks  at  a  merger,  it  is  an  all 
or  nothing  question.  If  you  look  at  what  we  actually  do  and  have 
done,  what  we  most  typically  do  is  look  at  a  merger  and  we  fix  the 
parts  of  the  transaction  that  injure  consumers  while  the  rest  of  the 
transaction  proceeds. 

We  do  that  in  two  ways.  We  can  enter  into  a  settlement  with  the 
parties  where  they  agree  to  handle  the  problem  by  spinning  off  as- 
sets. In  the  context  of  railroads,  we  would  say  sell  certain  tracks 
or  trackage  rights  and  allow  the  transaction  to  proceed.  We  can 
also  enter  into  a  consent  decree,  which  is  a  negotiated  settlement 
which  then  gets  entered  by  a  court  and  the  court  retains  continuing 
jurisdiction  to  enforce  the  decree. 

In  terms  of  conduct,  that  would  happen  after  we  have  entered 
into  a  settlement.  For  instance,  if  we  have  looked  at  a  situation 
where  there  are  two  railroads  that  serve  a  particular  community 
that  are  merging  to  one  and  we  make  the  judgment  on  efficiency 
grounds  that  that  merger  ought  to  be  allowed,  we  would  allow  the 
merger  but  then  DOT  procedures  would  be  available  to  protect  cap- 
tive shippers  from  abuse.  So  I  think  we  can  adequately — we  can 
give  the  same  protections  that  the  ICC  would. 

Mr.  Clement.  This  question  is  for  both  of  you.  The  GAO  has  con- 
cluded that  there  is  continuing  value  in  having  an  independent 
agency  to  resolve  disputes  within  the  railroad  industry  and  that  lit- 
tle would  be  saved  by  moving  this  function  to  DOT  or  DOJ. 

Have  you  estimated  what  savings  would  result  from  shifting 
these  functions  to  DOT  and  DOJ? 

Mr.  Kruesi.  I  would  be  happy  to  give  our  perspective  in  DOT. 
I  think  that  there  clearly  will  be  some  savings  by  virtue  of  the  fact 
that  the  administration  will  be  recommending  a  series  of  current 
activities  conducted  by  the  ICC  that  would  cease.  There  are  other 
activities  that  would  be  transferred  to  the  Department  of  Transpor- 
tation, and  some  of  the  personnel  now  doing  them  would  be  trans- 
ferred to  the  Department  of  Transportation  to  perform  those  activi- 
ties. 
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Some  activities  which  would  be  aboUshed  under  our  proposal  in- 
clude activities  that  both  ICC  and  DOT  currently  undertake  well 
in  overlapping  ways.  Furthermore — I  think  that  the  major  savings 
here  are  not  savings  to  government  so  much  as  they  are  savings 
to  carriers,  savings  to  shippers,  and  savings  to  the  American 
consumer.  Mergers  will  be  able  to  be  evaluated  in  a  quicker  fashion 
following  standards  that  apply  more  generally.  I  think  that  is  great 
benefit  to  the  economy  as  well  as  to  the  government,  although 
there  are  clearly  government  efficiencies  that  result  from  this. 

Mr.  Sunshine.  From  our  perspective,  since  we  are  going  to  limit 
ourselves  to  the  competition  analysis,  we  believe  that  we  have  the 
resources  capable  to  handle  the  competition  analysis  at  the  Depart- 
ment. No  additional  resources  would  be  needed.  That  also  I  think 
implies  that  there  are  substantial  savings  by  eliminating  those  re- 
sources at  the  ICC. 

At  the  same  time,  we  need  to  look  at  costs  of  the  proceedings. 
I  think  that  it  is  important  to  keep  our  eye  on  the  big  picture, 
which  is  these  decisions  have  tremendous  effects  on  the  economy, 
and  regulation  versus  competition.  Regulation  can  impose  signifi- 
cant costs  when  it  distorts  market  forces.  Those  are  costs  that  are 
borne  typically  by  consumers  and  that  is  what  we  are  trjdng  to 
eliminate  here  by  allowing  the  mergers  in  this  industry  to  be  gov- 
erned by  the  same  standards  that  they  are  governed  by  throughout 
the  rest  of  the  U.S.  economy. 

Ms.  MOLINARI.  Next  round,  Mr.  Clement. 

Mrs.  Kelly. 

Mrs.  Kelly.  Madam  Chairman,  I  have  no  questions. 

Ms.  MOLINARL  Thank  you. 

Mr.  Nadler. 

Mr.  Nadler.  Thank  you.  Either  one  of  you,  the  merger  authority, 
that  would  encompass  within  it  or  not  under  your  proposal  the 
power  to  approve  abandonment  of  lines? 

Mr.  Kruesl  The  power  to  approve  abandonment  of  lines  would 
go  to  the  Department  of  Transportation. 

Mr.  Nadler.  And  it  would  be  subject  to  the  same  standards 

Mr.  Kruesl  Yes,  it  would,  sir. 

Mr.  Nadler. as  at  present. 

Now,  you  stated,  Mr.  Kruesi,  in  your  written  statement,  that  rail 
labor  favors  continued  review  at  the  ICC  or,  in  alternative,  at  the 
Department  of  Labor,  presumably  under  current  ICA  standards. 
This  no  doubt  reflects  in  part  on  labor's  view  that  the  current  labor 
protection  standards  for  employees  affected  by  a  merger  should 
continue.  There  are  always  labor  issues  arising  from  any  merger 
transaction.  However,  these  mergers  can  still  be  addressed  regard- 
less of  whether  the  Clayton  Act  or  the  ICA  standards  are  applied. 
There  is  no  reason  why  rail  mergers  could  not  be  reviewed  under 
the  antitrust  laws  and  labor  protection  continued  to  be  provided  be- 
fore mergers  are  approved. 

Now,  do  you  have  a  position  on  whether  ICA  standards  should 
continue;  regardless  of  where  the  authority  is  located.  Do  you  have 
a  position  on  whether  the  standards  of  judgment  of  labor  questions 
should  change  or  remain  the  same? 

Mr.  Kruesl  We  do  not  yet,  sir. 

Mr.  Nadler.  That  will  be  in  your  report? 
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Mr.  Kruesi.  Yes,  sir. 

Mr.  Nadler.  Do  you  have  a  position  on  whether  those  questions 
should  be  addressed  by  the  Department  of  Transportation,  of  Jus- 
tice or  of  Labor? 

Mr.  Kruesi.  That  is  still  being  discussed. 

Mr.  Nadler.  So  it  is  still  open  at  the  moment? 

Mr.  Kruesi.  That  is  correct. 

Mr.  Nadler.  Let  me  ask  one  further  question  on  an  issue  which 
neither  of  you  really  spoke  about.  One  factor  in  competition  some- 
times is  that  one  railroad  may  have  trackage  rights  perhaps  over 
a  short  length  of  track  which  is  necessary  for  a  different  line  to 
gain  access  to  a  community  or  a  city  in  order  to  provide  competi- 
tion there. 

Under  current  law,  is  there  any  obligation  or  standard  under 
which  the  first  railroad  can  deny  the  second  railroad  access  to  that 
right  of  way?  Do  they  have  to  give  it  use  under  fair  market  stand- 
ards? What  is  the  current  law  on  that  and  how  would  it  be  affected, 
if  at  all,  by  what  we  are  talking  about? 

Mr.  Canny.  Mr.  Nadler,  I  can't  tell  you  in  detail  what  the  cur- 
rent law  is,  but  basically  the  trackage  rights  are  provided  through 
ICC  proceedings  when  they  are  deemed  necessary  to  protect  the  in- 
terest of  competition.  The  most  common  situation  that  I  am  aware 
of  currently  is  to  protect  short  line  railroads. 

When  there  are  abandonments  of  track  by  the  major  carriers,  fre- 
quently short  line  carriers  are  formed  to  take  over  some  of  the 
service  and,  as  part  of  those  transactions,  access  to  the  national 
system  and  to  the  tracks  of  the  major  carriers  is  guaranteed. 

Mr.  Nadler.  How  would  the  proposals  to  abolish  the  ICC  and  to 
move  the  ai;thority  to  another  agency  affect  that  standard  if  at  all? 

Mr.  Canny.  Our  current  thinking,  again,  subject  to  putting  our 
report  out  for  comment,  is  that  that  standard  would  be  retained 
and  would  be  administered  at  DOT. 

Mr.  Nadler.  One  further  question.  You  mention  that  this  is  pri- 
marily with  regard  to  short  lines  where  existing  service  to  a  com- 
munity and  you  are  going  to  abandon  the  line  or  sell  it  to  a  new 
short  line  and  you  have  to  make  sure  there  is  access  to  the  system. 

Would  the  same  standards  apply  to  a  situation  where  you  have 
two  different  railroads  and  nobody  is  planning  to  sell  anything  but 
one  railroad  has  access  to  a  community  and  that  community  would 
like  to  have  two  railroads  have  access  to  it  so  it  can  have  competi- 
tion? And  the  second  railroad  says,  if  you  give  us  trackage  rights, 
then  we  will  serve  the  community  and  provide  the  competition. 

Mr.  Canny.  I  am  not  sure  I  understand 

Mr.  Nadler.  The  scenario  is  simple.  Railroad  one  serves  the 
community  of  Wichita.  Railroad  number  two  comes  nearby  but 
can't  get  to  Wichita  except  over  railroad  number  one's  tracks.  Wich- 
ita would  like  some  competition  and  goes  to  railroad  number  two 
and  says,  why  don't  you  serve  us  and  provide  railroad  one  with 
some  competition  so  that  we  are  in  a  position  to  get  better  rates, 
service.  Railroad  number  two  says,  great  idea;  would  you  give  us 
trackage  rights  of  railroad  one  at  whatever  rate  so  we  could  pro- 
vide you  with  competition  in  serving  Wichita. 

What  is  the  law  and  how  would  that  affect  this,  if  at  all? 
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Mr.  Canny.  I  understand  that  the  ICC  can  order  access  under 
certain  conditions  and  that  they  do  that  on  a  very  limited  basis. 
They  retain  the  authority. 

Mr.  Shuster.  Would  the  gentleman  3deld?  It  is  my  understand- 
ing that  the  ICC  has  no  such  authority.  It  is  only  limited  to  situa- 
tions where  there  is  a  merger.  That  is  what  staff  informs  me. 

Mr.  Nadler.  And  you  think  differently? 

Mr.  Canny.  I  think  differently,  but  I  don't  want  to  dispute  the 
chairman. 

Ms.  MOLINARI.  Our  next  panel  is  ICC. 

Mr.  Nadler.  Unfortunately,  I  can't  stay  for  that  panel.  One  ques- 
tion and  I  will  be  finished.  Whatever  that  authority  is,  would  it  be 
changed  under  these  proposals? 

Mr.  Canny.  Not  under  our  current  thinking. 

Mr.  Nadler.  We  will  ask  for  clarification.  Thank  you. 

[Information  requested  follows:] 
Section  11103(a)  of  the  Interstate  Commerce  Act  provides  that, 
'The  Interstate  Commerce  Commission  may  require  terminal 
facilities,  including  mainline  tracks  for  a  reasonable  distance 
outside  of  a  terminal... to  be  used  by  another  carrier...."  under 
certain  conditions.  The  Administrator  propose  no  change  to 
that  provision. 

Ms.  MOLINARL  Thank  you. 

Mr.  Kim. 

Mr.  Kim.  Thank  you.  I  do  have  one  serious  concern  on  this  then. 
I  am  afraid  that  this  merging  authority  goes  to  DOJ,  may  send 
wrong  signal  to  people.  Ri^t  away,  how  can  you  go  to  DOJ  with- 
out bringing  my  attorney  with  me  right  away  so  each  party  would 
have  an  attorney  sitting  down  starting  off  in  the  wrong  direction 
already  and  then  going  to  interrogation. 

What  is  wrong  with  going  to  the  DOT?  Is  it  better  to  go  to  DOT, 
sit  down  with  a  practical  person  who  has  experience  and  deal  with 
this  without  having  an  attorney  present?  How  do  ordinary  people 
know  that  when  talk  about  a  railroad  merger,  I  got  to  go  to  DOJ 
instead  of  DOT?  It  is  common  to  go  to  the  Department  of  Transpor- 
tation. 

Mr.  Sunshine,  your  statement  on  page  6  savs  a  very  small  per- 
centage of  the  merger  will  go  to  court.  Then  why  only  such  a  small 
portion  would  go  to  court?  In  my  opinion,  being  handled  by  DOJ 
may  increase  that.  Everybody  will  go  to  court.  That  is  the  reason 
why  we  have  a  common  sense  format,  to  avoid  this  kind  of  litiga- 
tion. What  is  wrong  with  going  to  DOT,  sit  down  without  having 
an  attorney  present  and  talk  this  over? 

Mr.  Kruesl  Let  me  answer  that  first  if  I  may.  The  reason  I 
would  like  to  speak  first  is  because  I  am  not  an  attorney  and  I  am 
more  than  happy  to  sit  down  with  non-attorneys  at  any  time  and 
discuss  matters.  Often  a  lot  of  things  get  done  that  way. 

The  reality  is  that  merger  issues  are  in  part  an  important  part 
of  legal  issues  which  was  true  when  the  Department  of  Transpor- 
tation was  responsible  for  assessing,  evaluating  proposed  mergers 
in  airlines.  The  fact  of  the  matter  is,  attorneys  are  involved  in  that. 

The  question  is,  to  what  extent  is  simply  attorneys  involved,  and 
the  answer  has  been  clearly  that  in  transportation  matters,  that  we 
have  dealt  with  the  Department  of  Justice,  the  appropriate  legal  is- 
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sues  have  been  dealt  with  with  great  skill  and  integrity  by  the  De- 
partment of  Justice  and  the  transportation  issues  related  to  those 
have  been  dealt  with  very  well,  I  believe,  by  the  Department  of 
Transportation.  That  should  continue.  There  is  a  bifurcation  of  re- 
sponsibilities, and  that  will  continue. 

Mr.  Kim.  Mr.  Kruesi,  if  you  are  an  attorney,  I  don't  know  why 
you  are  working  for  the  Department  of  Transportation  anyway.  But 
if  you  go  to  DOJ,  you  got  to  send  a  bunch  of  DOT  people  anyway 
to  explain  what  this  railroad  is  all  about.  If  you  don't  have  such 
an  expert  in  your  department,  I  am  surprised.  You  have  lots  of  at- 
torneys there,  too,  including  yourself. 

So  I  object  that  this  is  sending  such  a  wrong  message  to  people 
that  right  away  there  is  a  potential  danger.  Going  to  DOJ  is  totally 
different.  Right  away  we  are  talking  about  potential  litigation,  and 
that  is  what  we  are  trying  to  avoid. 

Mr.  Sunshine.  I  am  an  attorney  and  I  too  prefer  to  meet  with 
non-attorneys  rather  than  attorneys  as  well.  But  you  raise  a  very 
good  point  and  I  couldn't  agree  with  you  more,  that  the  agency  that 
should  handle  railroad  mergers,  is  the  one  with  the  experience  and 
expertise. 

The  fact  of  the  matter  is  that  the  Department  of  Justice  have 
been  evaluating  railroad  mergers  for  over  20  years.  The  DOT  does 
not  and  has  not  evaluated  railroad  mergers.  In  terms  of  merger  ex- 
perience, we  evaluate  mergers  in  virtually  every  other  industry.  We 
have  a  staff  of  both  lawyers  and  of  economists  who  are  specially 
trained  and  skilled  in  the  evaluation  of  mergers. 

The  reason  why  so  few  transactions  go  to  court  is  that  we  firmly 
believe  that  mergers  can  lead  to  important  improvements  in  effi- 
ciencies and,  because  of  that,  it  is  our  strong  preference  not  to  take 
mergers  to  court  when  they  present  little  competitive  problems  or 
competitive  problems  that  can  be  handled  in  a  discrete,  narrow, 
and  limited  way. 

Mr.  Kim.  Is  there  any  way  you  can  transfer  those  people  to 
DOT 

Mr.  Sunshine.  They  would  be 

Mr.  Kim. ^that  would  be  easier? 

Mr.  Sunshine.  I  think  they  would  be  misused  there.  They  are 
more  efficient  where  they  are  in  that  they  can  handle  a  number  of 
transportation  merger  issues.  There  is  considerable  synergy  in  hav- 
ing all  the  merger  authority  in  one  place.  It  is  not  unusual.  In  fact, 
it  is  common  practice. 

We  do  banking  mergers  yet  there  are  banking  regulatory  agen- 
cies. We  do  pipeline  mergers,  yet  there  is  FERC.  We  do  airline 
mergers,  yet  there  is  DOT.  We  do  electric  utility  mergers,  yet  they 
are  regulated  in  other  places  in  other  ways.  We  are  the  agency 
with  the  most  merger  experience,  and  that  is  why  the  administra- 
tion believes  we  should  eliminate  this  exception  for  railroads. 

Mr.  Kim.  I  think  airline  mergers  should  be  transferred  also,  be- 
cause we  have  an  FAA  under  DOT. 

Ms.  MOLINARI.  That  is  for  another  hearing,  Mr.  Kim.  We  will 
make  you  one  promise,  though;  whether  we  merge  to  DOT  or  DOJ, 
we  will  put  a  statutory  requirement  that  no  lawyers  can  handle  it. 

Mr.  Rahall,  who  I  hope  is  not  a  lawyer  after  that. 
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Mr.  Rahall.  Thank  you.  First,  Madam  Chair,  I  would  ask  unani- 
mous consent  that  a  letter  from  my  Secretary  of  Transportation  in 
West  Virginia  be  made  a  part  of  the  record  in  support  of  keeping 
the  merger  jurisdiction  of  the  ICC  with  the  Department  of  Trans- 
portation, 

Ms.  MOLINARI.  Without  objection,  so  ordered. 

[The  information  received  follows:] 
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WEST  VIRGINIA 
DEPARTMENT  OF  TRANSPORTATION 


January  26.  1995 


Honorable  Nick  J.  RahaU,  n 
United  States  House  of  Representatives 
2269  Raybum  House  Office  Building 
Washington,  D.  C.  20515 

Dear  Congressman  Rahall: 

It  is  my  understanding  that  legislation  to  abolish  the  ICC  and  transfer  some  of  its 
functions  to  other  agencies  is  being  considered  by  your  subcommittee  on  Thursday,  January  26, 
1995.  On  behalf  of  the  West  Virginia  Department  of  Transportation,  it  is  my  position  that  the 
interest  of  West  Virginia  would  be  better  served  if  merger  jurisdiction  currently  in  the  ICC  is 
transferred  to  the  United  States  Department  of  TransportatioiL 

I  feel  that  the  United  States  Department  of  Transportation's  process  will  permit  more 
involvement  by  the  State  of  West  Virginia  with  an  opportunity  for  us  to  participate  in  the  merger 
proceeding,  with  full  standing.  From  my  perspective,  the  Department  of  Justice  proceedings  are 
private  with  no  policy  hearing.  If  state  Department  of  Transportation's  input  is  received,  there 
is  no  forum  for  discussion  or  participation.  The  referral  to  the  Department  of  Justice  could  once 
again  divide  jurisdiction  over  raih-oads  by  transferring  oversight  of  the  powerful  merger  function 
from  the  Conmiittee  on  Transportation  and  Infrastructure  to  the  Judiciary  Committee. 

I  am  very  interested  in  this  proceeding  and  would  appreciate  whatever  support  you  may 
be  able  to  provide. 


Very  truly  yours, 


Charles  L.  Miller,  P.E. 
Secretary 
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Mr.  Rahall.  Madam  Chairwoman,  I  would  note  further  from  his 
letter  that  he  states  that  keeping  the  merger  authority  within  the 
DOT  will  permit  more  involvement  by  the  State  of  West  Virginia 
and  an  opportunity  to  participate  with  full  standing  in  merger  pro- 
ceedings. From  his  perspective,  DOJ  proceedings  are  private  with 
no  public  hearing. 

I  would  ask  Mr.  Kruesi  or  Mr.  Sunshine  if  this  criticism  was 
taken  into  account  in  adopting  your  position  and  how  you  would  re- 
spond to  concerns  of  other  states  that  there  is  no  forum  for  their 
participation  or  no  involvement  in  the  policy-making  procedure? 

Mr.  Sunshine.  Yes,  sir.  In  conducting  our  evaluation  of  trans- 
actions of  mergers,  we  solicit,  obtain  and  seek  comments,  participa- 
tion by  every  interested  party.  That  would  include  customers,  com- 
petitors, employees,  other  knowledgeable  parties,  and  State  au- 
thorities. We  do  this  in  virtually  every  industry.  They  sit  down  and 
meet  with  us,  explain  their  concerns,  it  becomes  part  of  the  proc- 
ess, not  to  participation  by  public  entities  but  it  is  this  participa- 
tion by  private  entities  in  the  formal  proceedings  at  the  ICC  that 
we  think  eliminates  efficiencies. 

The  Department  can  take  all  these  considerations  into  effect,  dia- 
logue with  relevant  parties,  it  can  talk  to  the  merging  parties, 
something  that  we  do  all  the  time  to  reach  what  we  think  is  in  the 
best  public  interest. 

Mr.  Rahall.  But  do  the  States  have  an  opportunity  to  partici- 
pate in  that  process? 

Mr.  Sunshine.  Yes,  sir,  they  do. 

Mr.  Rahall.  But  not  with  full  standing  like  they  do  before  DOT. 

Mr.  Sunshine.  We  propose  not  to  give  anybody  full  standing 
other  than  the  mergering  parties  and  the  Department,  but  they 
would  be  able  to  participate.  We  have  frequent  contact  with  the 
States,  we  have  very  close  relationships  with  State  Attorneys  Gen- 
eral who  have  been  the  central  contact  point  for  us. 

We  have  worked  closely  in  particular  with  the  States  of  Florida, 
Maryland,  Maine,  Minnesota,  Washington  and  I  could  name  others, 
and  we  get  important  input  from  the  States.  We  have  also  on  mat- 
ters often  talked  to  other  parts  of  the  State  including  Governors 
and  other  Cabinet  level  people  in  each  of  the  States.  So  I  think 
those  concerns  are  adequately  aired  and  accounted  for  in  the  analy- 
sis. 

Mr.  Rahall.  So  I  guess  the  bottom  line  is  the  Sunshine  Act  does 
not  apply  to  your  proceedings,  is  that  correct,  Mr.  Sunshine? 

Mr.  Sunshine.  I  am  glad  you  referenced  my  prior  life.  At  bottom, 
antitrust  enforcement  is  a  law  enforcement  issue  and  we  believe 
that  law  enforcement  issues  ought  to  be  done  in  a  non-politicized 
fashion  with  promoting  what  the  law  requires.  In  fact,  it  has  been 
our  experience  when  we  have  handled  both  railroad  mergers  and 
mergers  in  other  contexts,  that  the  confidentiality  encourages  the 
customers  to  be  more  honest  and  open  with  us. 

We  have  looked  at  railroad  mergers  where  shippers,  where  the 
people  we  are  trjdng  to  protect  here  have  been  reluctant  to  go  pub- 
lic in  ICC  proceedings  because  they  know  they  will  have  to  deal 
with  these  railroads  after  the  merger.  If  they  can  proceed  in  con- 
fidentiality, we  can  get  their  true  views. 
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Once  we  have  the  views,  we  will  say  to  the  merging  parties,  we 
understand  from  a  number  of  your  customers  that  the  following 
concerns  are  raised.  How  do  you  address  those?  And  we  get  a  dia- 
logue going. 

It  is  not  a  process  that  works  in  secrecy  from  the  merging  par- 
ties. The  parties  understand  what  the  issues  are,  what  concerns  us, 
and  they  understand  what  kind  of  proof  is  really  at  issue.  This  is 
a  process  that  works,  I  think,  well  for  the  rest  of  the  economy,  and 
again,  there  seems  to  be  no  good  reason  to  keep  railroads  separate. 

Mr.  Rahall.  As  you  know,  in  any  merger,  there  is  also  the  ques- 
tion of  abandonments  and  new  rail  lines  are  going  to  come  up  when 
mergers  occur.  Are  you  equipped  and  can  you  make  decisions  on 
those  related  issues? 

Mr.  Sunshine.  Yes,  sir.  I  think  the  way  it  would  work  is  if  you 
look  at  a  merger,  you  have  a  particular  community  and  two  or 
more  rail  lines  going  through  that  community.  There  may  be  other 
kinds  of  transportation  that  competes  and  needs  to  be  evaluated, 
whether  it  is  water  transportation  or  trucking  transportation,  but 
we  will  have  the  question  of,  is  that  community  going  to  be  better 
served  by  having  those  two  rail  lines  or  having  one  rail  line?  That 
is  the  merger  issue. 

There  is  a  separate  issue  about  whether  it  just  becomes  economi- 
cally infeasible  for  a  railroad  to  continue  to  maintain  service.  That 
authority  under  the  current  proposal  is  going  right  to  DOT  under 
the  same  standards.  So  on  the  abandonment  issue,  I  think  stand- 
ards haven't  changed.  We  are  just  eliminating  and  reducing  re- 
sources in  how  we  handle  those  problems. 

Mr.  Rahall.  Are  you  proposing,  then,  to  make  decisions  and 
have  authority  over  competitive  issues  and  rate  reasonableness,  et 
cetera,  as  well? 

Mr.  Sunshine.  Not  at  Justice.  Justice  review  would  be  limited 
just  to  mergers. 

Mr.  Rahall.  Thank  you. 

Ms.  MOLINARI.  Thank  you,  Mr.  Rahall. 

Mr.  Mica. 

Mr.  Mica.  Mr.  Kruesi,  dealing  with  personnel,  how  many  folks 
are  currently  involved  in  this  process  in  the  Department  of— well, 
how  many  people  are  involved  in  ICC  and  how  many  people  do  you 
think  would  be  involved — is  there  any  reduction  in  force?  Is  this 
part  of  this  overall  plan  of  downsizing? 

Mr.  Kruesi.  Yes,  that  is  an  element  of  it.  There  are,  as  I  recall, 
428  employees  remaining  in  the  ICC  and  it  is  substantially  smaller 
than  the  2,000  plus  of  a  decade  or  so  ago.  Last  year,  as  a  result 
of  the  intrastate  trucking  regulation 

Mr.  Mica.  How  many  are  going  to  go  where? 

Mr.  Kruesi.  We  anticipate  that  on  the  order  of  about  100  of 
those  employees  would  end  up  in  the  Department  of  Transportation 
in  the  entire  reorganization  and  elimination  of  the  ICC. 

Mr.  Mica.  Any  in  DOJ? 

Mr.  Sunshine.  No,  sir. 

Mr.  Mica.  It  took  ICC,  I  read  in  some  of  this  testimony,  up  to 
31  months  to  handle  some  of  those  merger  cases.  Mr.  Sunshine, 
can  you  handle  that  with  the  folks  you  have? 

Mr.  Sunshine.  Yes,  we  can. 
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Mr.  Mica.  So  you  are  not  taking  any  of  these  folks.  So  we  are 
going  to  toss  overboard  328  people  we  can  save? 

Mr.  Kruesi.  Yes,  sir. 

Mr.  Mica.  I  am  interested  in  some  of  the  personal  aspects. 

Mr.  Kruesi.  Those  numbers  are  close. 

Mr.  Mica.  What  kinds  of  savings?  Do  you  have  a  dollar  amount? 

Mr.  Kruesi.  Not  off  the  top  of  my  head,  but  I  can  provide  that. 

Mr.  Mica.  If  you  could,  and  also  what  obligations  we  incur.  If  you 
could  let  the  committee  know,  I  would  be  interested  in  that.  We  are 
trying  to  look  at  downsizing  and  are  we  just  moving  bodies  away. 

Mr.  Kruesi.  What  we  will  provide  in  our  draft  report  will  be  an 
FTE  count  of  each  function  of  the  ICC,  where  it  goes,  and  whether 
it  is  eliminated  so  we  will  have  a  very  clear  picture  of  that. 

[The  information  received  follows:] 
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COMPARISON   OF    ICC   VS.    DOT    RECOMMENDATIONS 

ON    FUTURE    OF    ICC    FUNCTIONS 

RAIL   REGULATION 


RAIL   REGULATION 

ICC    FTE'S* 

ICC 
RECOMMENDATION 

DOT 
RECOMMENDATION 

EXEMPTIONS 

4.2 

KEEP 

KEEP 

CONSOLIDATIONS 

24.8 

KEEP 

DOJ 

LINE  TRANSFERS, 
LEASES,  TRACKAGE 
RIGHTS 

5.5 

KEEP 

DOJ 

LINE  SALES  TO 
NONCARRIERS 

10.6 

KEEP 

KEEP 

LABOR  PROTECTION 

3.4 

KEEP 

KEEP 

RATE  REGULATION 

32.0 

KEEP 

KEEP 

RATE  CONTRACTS 

1.2 

KEEP 

REPEAL 

RECYCLABLES 

0.6 

EXEMPT 

REPEAL 

REASONABLE 
PRACTICES 

2.0 

KEEP 

REPEAL 

RATE 
DISCRIMINATION 

0.2 

EXEMPT 

REPEAL 

COMMODITIES 
CLAUSE 

0.1 

REPEAL 

REPEAL 

CAR  SUPPLY  AND 
INTERCHANGE 

6.0 

KEEP 

REPEAL 

SERVICE  ORDERS 

2.2 

KEEP 

KEEP 

COMPETITIVE  ACCESS 

0.6 

KEEP 

KEEP 

LINE  CONSTRUCTION 

9.4 

KEEP 

KEEP 

ABANDONMENTS 

30.0 

KEEP 

REPEAL 

FINANCIAL 
ASSISTANCE 

5.5 

KEEP 

KEEP 

FEEDER  LINE 
DEVELOPMENT  PROG. 

1.2 

KEEP 

KEEP 

RAILS-TO-TRAILS 

2.2 

KEEP 

KEEP 

STATE  CERTIFICATION 

0.8 

KEEP 

REPEAL 

ANTITRUST  IMMUNITY 

0.7 

KEEP 

REPEAL 

INTERLOCKING 
OFFICERS/DIRECTORS 

-- 

KEEP 

REPEAL 

SECURITIES 

0.2 

KEEP 

REPEAL 

RECORDING  LIENS 

2.5 

KEEP 

KEEP 

VALUATION 

.. 

REPEAL 

REPEAL 

DATA  COLLECTION 

5.8 

KEEP 

KEEP 

PASSENGER  TRANSP. 

2.8 

KEEP 

KEEP 

TOTAL 

154.5  FTE 

INCLUDES    GENERAL   COUNSEL'S    OFFICE. 
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Mr.  Mica.  Mr.  Sunshine,  one  of  the  witnesses,  Grovemor  Florio, 
argues  in  his  statement  that  the  current  statutory  mandate  for  ICC 
to  impose  so-called  labor  protective  conditions,  that  is  mandatory 
severance  and  wage  continuation  benefits  up  to  6  full  years,  full 
pay  to  employees  displaced  by  rail  mergers  should  be  retained  and 
transferred  to  the  Department  of  Labor. 

Has  the  administration  taken  a  position  or  do  you  want  to  com- 
ment on  what  you  think  should  be  done? 

Mr.  Kruesi.  That  is  one  of  the  issues  which  is  discussed  in  some 
length,  will  be  discussed  in  our  report.  That  is  obviously  one  of  the 
most  difficult  questions  that  we  face.  We  do  not,  as  an  Administra- 
tion, yet  have  a  final  decision  on  that. 

Let  me  give  a  little  bit  of  context.  This  is  obviously  going  to  be 
a  subject  for  another  hearing  for  this  committee  because  it  is  a  very 
important  and  difficult  question.  If  we  look  at  labor  issues,  we  need 
to  recall  that  those  kinds  of  provisions,  the  New  York  Dock  stand- 
ards, originally  grew  out  of  an  agreement  between  labor  and  rail 
that  goes  back  to  1936.  As  a  practical  matter,  merging  carriers  gen- 
erally seek  to  reach  agreements  with  labor  before  their  mergers  go 
forward  now.  The  question  of  what  those  standards  ought  to  be, 
and  who  ought  to  be  exercising  them  are  ones  that  we  will  be  ad- 
dressing. We  are  not  prepared  yet  to  indicate 

Mr.  Mica.  Do  you  have  an  idea  when  you  will  have  those  to  the 
committee? 

Mr.  Kruesi.  Our  final  report  with  public  comment  will  be  back 
to  this  committee  and  to  Congress  at  the  end  of  next  month.  We 
will  have  a  draft  report  issued  as  soon  as  we  are  able  to  have  it 
cleared  through  0MB. 

Mr.  Mica.  I  have  additional  questions  and  ask  unanimous  con- 
sent that  the  record  be  left  open  and  that  I  be  able  to  submit  in 
writing  questions  to  the  witnesses. 

Ms.  MOLINARI.  Without  objection.  If  you  could  also  submit  the 
answers  to  the  record. 

Mr.  Lipinski. 

Mr.  Lipinski.  Thank  you,  Madam  Chairwoman. 

Mr.  Kruesi,  Mr.  Sunshine.  Mr.  Kruesi  and  I  go  back  a  long  way 
in  Chicago.  Mr.  Kruesi,  you  say  that  the  ICC  is  not  equipped  for 
the  opportunities  open  to  us  in  the  21st  century.  What  exactly  is 
broken  at  the  ICC  that  needs  fixing  aside  from  removing  some  of 
their  obsolete  regulatory  authorities. 

I  would  like  Mr.  Sunshine  to  comment  also. 

Mr.  Kruesi.  I  would  like  to  say  a  few  things,  put  this  in  the  con- 
text of  the  tremendous  work  that  this  Congress  has  done  over  the 
last  15  years  in  eliminating  many  unnecessary  counterproductive 
economic  regulatory  functions.  Given  that  and  where  is  it  is  now, 
and  what  function  remain,  the  question  is,  is  it  appropriate  for 
those  remaining  powers  to  be  exercised  by  an  independent  agency, 
or  are  thev  better  performed,  more  quickly  performed,  and  per- 
formed witn  a  perspective  of  what  is  best  for  the  Nation's  economy, 
consumers,  and  the  people  of  the  United  States  as  a  whole,  within 
the  executive  branch  of  Government? 

That  gets  into  a  very  broad  discussion  of  the  appropriateness  of 
having  these  powers  exercised  independently  or  as  part  of  the  exec- 
utive branch  of  Government.  Where  we  are,  ultimately,  is  that  the 
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independent  regulatory  framework  which  has  served  railroads  and 
trucking  in  this  country  for  over  100  years,  is  fundamentally  out- 
dated and,  therefore,  should  be  abolished.  Moreover,  the  relatively 
small  number  of  functions  which  would  be  left  under  our  proposal, 
and  even  the  increasingly  small  number  which  are  left  now,  does 
not  justify  the  continuation  of  an  independent  agency. 

Mr.  LiPlNSKl.  Mr.  Sunshine. 

Mr.  Sunshine.  I  of  course  am  limiting  my  comments  to  the  merg- 
er review  authority,  but  in  keeping  merger  review  authority  at  the 
ICC,  I  have  two  problems  with  that.  One  is  procedural  and  one  has 
to  do  with  the  substance.  On  the  procedure  point,  I  think  that 
keeping  merger  authority  at  the  ICC  will  cost  the  Federal  Govern- 
ment more  money,  will  cost  private  parties  more  money  and  it  will 
take  longer. 

Under  the  substantive  standards,  the  bottom  line  is  that  mergers 
may  end  up  costing  consumers  more  money  and  the  reason  why 
that  happens  is  that,  to  the  extent  you  depart  from  strict  competi- 
tion standards,  you  are  imposing  additional  costs  on  the  consuming 
public.  The  public  will  have  to  pay  for  those  through  rail  rates. 

The  application  of  the  standard  by  the  Commission  involves  a 
procedure  where  competitors  come  and  advance  their  own  private 
interests  and  are  sometimes  accommodated  as  private  interests.  It 
is  well  understood  under  the  antitrust  laws  that  competitors  have 
every  incentive  to  block  mergers  that  create  more  efficient  competi- 
tors, and  the  reason  for  that  is  obvious.  Why  would  a  competitor 
want  to  see  one  of  their  competitors  become  stronger  and  more  ef- 
fective? 

So  we  are  very  suspicious  when  competitors  say  this  merger  is 
going  to  be  bad.  When  competitors  can  cause  other  conditions  to  be 
imposed  on  a  merger,  they  act  to  lessen  competition,  they  can  act 
to  impede  efficiency  and  the  procedure  that  is  now  in  place  at  the 
Commission  gives  these  people  a  seat  at  the  table. 

Mr.  LiPlNSKl.  You  are  telling  me  that,  in  your  opinion,  then,  you 
don't  think  that  the  ICC  has  acted  in  behalf  of  the  general  economy 
ofthe  United  States? 

Mr.  Sunshine.  No,  sir,  I  am  not  saying  that.  The  Commission 
has  a  standard  that  it  has  to  apply,  it  has  a  procedure  that  it  has 
to  follow  and  I  think  the  Commission  has  done  a  good  job  of  follow- 
ing what  it  has  been  mandated  to  do.  My  problem  really  is  with 
the  standard  and  the  procedure  and  I  think  that  the  Cla3rton  Act 
standard  and  review  by  the  Justice  Department  is  a  better  way  to 
accomplish  the  public  interest. 

Mr.  LiPlNSKl.  Obviously,  there  is  an  enormous  amount  of  interest 
in  this  entire  situation.  The  big  room  here  is  packed  this  morning. 
It  just  seems  to  me  that  other  than  the  fact  that  deregulation  has 
occurred  at  a  number  of  industries  that  the  ICC  was  involved  in, 
which  has  caused  the  push  to  do  away  with  the  ICC,  the  ICC  still 
has  a  very,  very  significant  role  to  play,  I  believe,  in  the  railroad 
industry. 

And  it  has  been  my  judgment  that  they  have  done  a  pretty  good 
job  dealing  with  the  railroad  industry.  I  believe  that  we  are  going 
to  be  making  a  mistake  if  we  wind  up  bifurcating  the  authority  of 
what  was  the  ICC  between  the  Justice  Department  and  the  De- 
partment of  Transportation.  I  also  think  that  approach  would  be 
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much  more  streamlined,  much  more  efficient — if  you  want  to  do 
away  with  the  ICC,  and  I  can  see  some  good  arguments  to  that. 

I  don't  know  if  I  would  choose  to  do  that  if  I  could  make  the  deci- 
sion or  not  but,  nevertheless,  it  would  seem  to  me  it  would  be  more 
efficient  if  you  would  take  these  duties  and  responsibilities  of  the 
ICC,  put  them  into  the  Department  of  Transportation  almost  as  an 
independent  commission. 

What  are  your  feelings  with  regard  to  that?  What  are  your  opin- 
ions or  don't  you  have  any  opinions  with  regard  to  that  suggestion? 

Mr.  Kruesi.  As  you  know,  I  certainly  have  opinions  about  a  lot 
of  things  and  this  happens  to  be  one  of  those.  There  has  been  a 
great  deal  of  discussion  within  the  Administration,  of  looking  at 
that  model,  which  would  basically  be  a  FERC-like  model.  It  would 
embed,  within  the  Department  of  Transportation,  the  ICC  or  an 
ICC  successor  that  is  truly  independent,  so  in  practice  it  would  be 
nothing  more  than  a  tenant  within  the  Department  of  Transpor- 
tation. 

Although  it  would  appear  to  be  a  part  of  the  Department  of 
Transportation,  in  fact  and  in  terms  of  its  reporting  authority  it 
would  be  outside  of  the  Department. 

That  is,  in  our  judgment,  the  worst  of  both  worlds  because,  al- 
though it  appears  to  be  an  executive  responsibility,  the  decision- 
making authority  lies  outside  the  executive  branch  of  government. 
That  in  our  judgement  would  amount  to  a  muddle  of  the  functions 
and  a  muddle  of  the  responsibilities.  That  is  the  concern  we  have 
with  that  model. 

Mr.  LiPiNSKl.  Mr.  Sunshine,  do  you  have  any  opinion  on  that? 

Mr.  Sunshine.  Yes,  I  do.  I  believe  that  the  merger  review  au- 
thority appropriately  belongs  in  the  Department  of  Justice.  The 
reason  is  this  is  the  agency  that  has  the  experience  in  doing  not 
only  general  mergers 

Mr.  LiPiNSKi.  Let  me  cut  you  off,  Mr.  Sunshine.  I  have  heard 
that  answer  several  times  from  you  already  this  morning.  My  time 
is  up  and  we  have  to  move  on.  I  don't  mean  to  be  rude.  I  will  be 
back  to  you,  hopefully,  shortly. 

Ms.  MOLINARI.  Mr.  Borski. 

Mr.  Borski.  No  questions. 

Ms.  MOLINARI,  Mr.  Franks. 

Mr.  Franks.  No  questions  at  this  time. 

Ms.  MOLINARI.  Mr.  Clement. 

Mr.  Clement.  I  have  other  questions,  but  I  will  submit  them  for 
the  record  if  I  could  get  them  to  respond. 

Ms.  MOLINARI.  I  appreciate  that. 

I  would  like  to  thank  this  panel  for  their  time  and  their  partici- 
pation. Thank  you  very  much.  We  will  be  looking  forward  to  work- 
ing with  you. 

Let  me  add,  relative  to  the  discussion  of  ICC's  other  responsibil- 
ity separate  and  apart  from  mergers,  this  committee  will  be  having 
additional  hearings  within  the  next  few  weeks  on  those  other  du- 
ties. We  thought  it  would  be  more  productive  to  have  one  hearing 
on  mergers. 

Mr.  Kruesi.  We  look  forward  to  continuing  that  discussion. 

Ms.  MOLINARI.  Our  next  witness  will  be  Ms.  Gail  McDonald, 
Chairman  of  the  Interstate  Commerce  Commission.  We  have  just 
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been  called  for  a  vote,  so  we  will  run  and  vote.  And  rather  than 
break  up  your  testimony,  Ms.  McDonald,  we  will  vote  and  come 
back. 

We  ask  the  members  to  get  back  as  quickly  as  possible. 

[Recess.] 

Ms.  MOLINARI.  We  are  ready  to  resume. 

Ms.  McDonald,  please  begin  your  testimony. 

TESTIMONY  OF  GAIL  McDONALD,  CHAIRMAN,  INTERSTATE 
COMMERCE  COMMISSION,  ACCOMPANIED  BY  LINDA  MOR- 
GAN, VICE  CHAIRMAN,  J.J.  SIMMONS,  COMMISSIONER, 
HENRI  RUSH,  GENERAL  COUNSEL,  AND  DAVID  KONSCHNIK, 
DIRECTOR  OF  PROCEEDINGS 

Ms.  McDonald.  Thank  you,  Madam  Chairman.  Joining  me  in 
submitting  the  Commission's  testimony  are  my  colleagues  Vice 
Chairman  Linda  Morgan  and  Commissioner  J.J.  Simmons.  Our 
newest  member,  Commissioner  Owen,  had  a  previous  commitment 
but  was  with  us  until  a  few  moments  ago. 

Following  my  brief  statement,  we  will  all  be  pleased  to  answer 
your  questions. 

We  appreciate  the  opportunity  to  discuss  rail  mergers,  specifi- 
cally what  standard  of  review  should  apply  and  where  that  review 
should  be  administered.  We  believe  that  any  governmental  over- 
sight of  railroads,  and  specifically  of  rail  mergers,  affects  carrier  ef- 
ficiency and  the  cost  and  quality  of  rail  service. 

The  current  standard  for  reviewing  proposed  rail  mergers  must 
be  considered  in  the  context  of  rail  transportation  policy.  It  was 
adopted  in  the  Staggers  Rail  Act  of  1980.  In  Staggers,  by  stream- 
lining regulation,  the  legislation  fostered  a  restructuring  that  has 
led  to  a  rail  industry  today  characterized  by  economic  growth,  fi- 
nancial stability,  and  competitiveness. 

We  believe  that  the  goals  of  the  Staggers  Act  continue  to  be  very 
important.  They  also  allow  the  Interstate  Commerce  Commission 
the  ability  to  meet  changing  economic  and  business  conditions.  In 
recent  weeks,  there  have  been  concerns  raised  about  the  time  it 
takes  for  the  Commission  to  deal  with  a  merger. 

After  careful  consideration,  the  Commission  has  voted  to  notice 
for  public  comment  a  proposal  to  reduce  the  time  for  reviewing 
mergers  to  180  days  or  6  months.  We  believe  this  modified  time 
frame  would  continue  to  allow  for  the  full  public  interest  standard 
of  review  and  preserve  the  open  process  provided  under  the  ICA, 

Openness  is  an  important  component  of  the  ICA  procedure  be- 
cause it  allows  participation  by  all  affected  parties.  The  Commis- 
sion's decisions  are  based  on  a  public  record  developed  through  par- 
ticipation by  all  and  open  to  review  by  all. 

There  are  other  benefits  to  the  current  process.  It  is  comprehen- 
sive and  complete.  It  provides  for  one-stop  shopping  resolving  many 
important  matters  that  are  part  of  the  railroad's  consolidation  proc- 
ess. These  include:  line  abandonments,  line  sales,  trackage  rights, 
new  line  construction,  environmental  review,  and  preemption  of 
State  and  local  claims.  The  statutorily  required  labor  protective 
conditions  have  enabled  the  rail  industry  to  implement  structural 
changes. 
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In  addition,  the  ICA  provides  continuing  oversight  once  a  merger 
is  approved.  Under  current  law,  if  a  merger  results  in  unantici- 
pated market  concentration,  the  Commission  may  respond  by  im- 
posing trackage  rights,  reviewing  rates,  or  assuring  competitive  ac- 
cess. This  oversight  allows  for  post-merger  adjustment  necessary  to 
ensure  competition  and  to  prevent  any  abuse  of  market  power. 

The  current  approach  to  rail  mergers  has  worked  well.  Railroads 
are  more  efficient,  costs  have  been  reduced,  service  has  improved 
and  rates  to  all  shippers  are  down.  Shippers  and  communities  are 
well  served  by  the  open  process.  It  is,  therefore,  our  view  that  rail 
mergers  should  continue  to  be  reviewed  under  the  Interstate  Com- 
merce Act  by  the  agency  that  conducts  the  balance  of  Federal  rail 
regulation.  Fragmented  and  splintered  administration  of  rail  eco- 
nomic regulation  among  two  or  more  agencies  would  only  foster  in- 
efficiency. Moreover,  many  of  the  significant  advantages  of  the  cur- 
rent process  would  be  lost.  In  contrast,  coordinated  economic  rail 
policy  administered  in  an  open  process  by  a  single  independent 
body  is  reasonable  and  efficient  government  and  what  we  believe 
taxpayers  expect,  indeed  will  demand. 

Thank  you.  Madam  Chairman,  and  members  of  the  subcommit- 
tee. My  colleagues  and  I  are  available  to  answer  your  questions. 
Also,  with  us  is  our  General  Counsel  Henri  Rush  and  our  Director 
of  Proceedings,  David  Konschnik. 

Ms.  MOLINARI.  Thank  you. 

Mr.  Shuster. 

Mr.  Shuster.  We  appreciate  your  testimony.  I  am  pleased  to 
hear  your  announcement  that  you  are  going  to  apparently  put  in 
place  a  regulation  that  will  require  you  to  make  a  decision  on 
mergers  within  180  days  and,  as  I  understand,  there  is  only  one 
merger  before  you  at  this  time. 

I  also  understand  this  rulemaking  will  take  perhaps  a  couple  of 
months 

Ms.  McDonald.  It  will  take  30  days  for  us  to  gather  the  public 
comments,  and  we  could  supply  for  the  record  a  review  of  those 
comments. 

Mr.  Shuster.  Does  that  mean  that  this  new  regulation  will  be 
in  effect  31  days  from  now? 

Ms.  McDonald.  No.  We  would  take  the  recommendations  and  do 
the  deliberations,  so  I  would  say  it  would  probably  take  us  60  days 
to  get  it  into  effect. 

Mr.  Shuster.  So  the  outside  will  be  8  months  that  you  will  have 
made  a  decision  on  the  merger  which  is  now  before  you,  in  no 
longer  than  8  months  from  now? 

Ms.  McDonald.  I  was  just  speaking  about  our  substituting  a 
new  regulation.  The  merger  before  us,  in  our  order,  the  parties  will 
have  the  choice  to  come  in  and  ask  for  an  expedited  schedule  under 
our  new  guidelines  or  they  might  choose  to  maintain  the  schedule 
which  has  been  previously  noticed  and  in  which  they  both  made 
suggestions  about  the  lengths  of  time. 

Mr.  Shuster.  When  would  you  expect  your  decision  on  the  merg- 
er to  be  completed? 

Ms.  McDonald.  Whenever  they  have  a  full  application  before  us 
we  will  use  whichever  guidelines  the  parties  accept.  At  this  point, 
though,  our  record  is  open  on  this  question.  We  have  indeed  in  the 
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past  reviewed  a  merger  that  had  a  competing  application  and  other 
complications  to  it  under  a  185-day  schedule,  so  using  that  as  our 
model  rather  than  a  long  complicated  merger  that  has — only  one 
in  the  last  14  years  has  taken  the  full  31  months — rather  than 
using  that,  we  have  gone  to  one  that  we  believe  had  a  more  realis- 
tic schedule.  So  we  are  noticing  that  and  want  the  parties  to  tell 
us  whether  there  are  dangers  which  should  make  us 

Mr.  Shuster.  Regardless  of  what  decision  we  make  on  whether 
mergers  should  go  to  DOT  or  DOJ,  I  worry  about  the  problem  of 
a  merger  that  is  before  you  now  and  if  you  start  over  somewhere 
else  is  this  further  delay? 

Ms.  McDonald.  I  think  it  would  be.  To  be  succinct  about  your 
concern,  if  we  adopted  expedited  guidelines  such  as  we  have  sug- 
gested we  could  finish  a  merger  by  year's  end. 

Mr.  Shuster.  Thank  you  very  much. 

Ms.  MOLINARI.  Thank  you. 

Mr.  Lipinski,  do  you  want  to  waive  your  time  to  Mr.  Mineta? 

Mr.  Lipinski.  Yes. 

Mr.  Mineta.  Let  me  thank  the  Chair  and  Members  of  the  Com- 
mission. 

One  of  the  criticisms  that  have  been  leveled  at  the  ICC  in  the 
past  is  the  issue  of  taking  too  long  during  the  deliberations  for 
mergers,  and  I  guess  now  the  whole  question  is,  well,  should  that 
go  to  the  Department  of  Transportation  in  some  kind  of  a  transpor- 
tation board  or  should  this  go  to  DOJ.  My  personal  prejudice  is 
that  it  ought  to  go  to  the  DOT,  because  to  me  the  Department  of 
Transportation  would  be  in  a  position  to  look  at  a  lot  of  the  trans- 
portation-relevant issues  rather  than  just  to  take  a  look  at  it  from 
a  purely  legal  antitrust  anticompetitive  perspective.  But  one  of  the 
criticisms  on  the  basis  as  to  why  it  ought  to  go  to  DOJ  is  it  takes 
too  long  at  the  ICC. 

Is  there  anything  that  you  might  be  able  to  say  to  shed  some 
light  on,  first  of  all,  how  long  has  been  the  average  length  of  time 
for  a  merger  case;  and,  second,  are  there  any  actions  that  the  ICC 
can  take  to  streamline  the  merger  review  process  so  that  it 
wouldn't  take  as  much  time? 

Ms.  McDonald.  Well,  we  will  provide  you  a  notice  which  gives 
our  suggestions  for  streamlining. 

Essentially,  they  involve  reducing  the  time  for  record  building 
and  reducing  the  time  for  the  Commission  to  rule  once  the  record 
is  closed.  So  we  would  use  more  of  a  team  management  approach 
than  we  have  used  in  the  past  and  we  have  indeed — as  the  Com- 
mission has  become  a  smaller  place,  we  have  adopted  that  for  all 
our  work. 

Clearly,  merger  work  is  our  priority  work  at  the  Commission.  So 
we  would  develop  those  in-house  efficiencies.  The  time  mergers 
have  taken  in  the  past,  a  schedule  has  been  agreed  on  by  the  par- 
ties and  noticed  to  the  public,  and  so  other  parties  have  said  they 
needed  more  time  and  we  have  cooperated  with  all  the  parties.  So 
it  has  not  been  our  slowness  which  has  dragged  this  out.  In  a  re- 
cent merger  of  the  Kansas  City  Southern  and  Mid-South,  we  took 
1  year.  That  is  more  like  what  we  have  been  able  to  do  in  the  last 
12  years. 
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Dave  or  Henri  might  have  fuller  stats  on  exactly  how  many  have 
been  filed  and  average  times. 

Mr.  KONSCHNIK.  I  would  add  to  what  the  Chairman  said  in 
terms  of  our  processing  of  the  last  three  merger  proposals,  since 
the  denial  of  the  SF-SP  transaction  in  1986  and  1987,  the  average 
for  the  UP  acquisition  of  the  MKT,  the  Rio  Grande  acquisition  of 
SP  and  Rio  Grande  Soo,  which  was  a  matter  that  we  processed,  the 
transaction  wasn't  ultimately  consummated,  the  average  of  these 
three  was  355  days,  so  that  is  just  under  a  year. 

Mr.  MiNETA.  Do  I  also  understand  that  even  if  you  were  to  look 
at  the  process  that  you  go  through  and  what  DOJ  would  go 
through,  that  the  end  result  is  still  different;  because  if  you  do  it 
there  is  preemption  over  the  State's  ability  to  bring  further  action 
at  some  later  time,  whereas  with  DOJ  that  would  still  be  subject 
to  State  and  local  action? 

Now  is  there  any  way  to  be  able  to — if  it  does  go  to  DOJ — to  be 
able  to  have  it  sealed  so  that  it  won't  be  subject  to  the  merger  re- 
view being  challenged  by  State  or  local  governments? 

Ms.  Morgan.  First  of  all,  with  respect  to  the  current  process 
under  the  IC  Act,  because  it  is  a  complete  process,  that  is,  we  re- 
solve many  issues  and  it  has  a  preemptive  effect  and  obviously  that 
completeness  relates  to  why  there  is  an  open  process  because  clear- 
ly if  you  are  going  to  resolve  a  lot  of  matters  and  preempt  laws, 
then  it  is  important  to  have  an  open  process  by  which  all  can  come 
in  and  speak  their  mind. 

With  respect  to  whether  you  could  superimpose  that  complete- 
ness at  the  Justice  Department,  that  is  not  how  the  Justice  Depart- 
ment process  works  now.  As  a  matter  of  fact,  that  lack  of  complete- 
ness and  openness  seems  to  be  the  advantage  discussed  now  with 
the  Justice  Department  process,  which  is  not  a  full-blown  process 
and  it  does  not  involve  preemption  of  other  actions  or  other  laws. 
So  right  now  you  are  talking  about  two  different  processes  that  do 
end  up  with  different  results,  and  I  think  the  process  needs  to  be 
looked  at  in  terms  of  what  benefits  it  gets  you  in  the  end. 

Mr.  MiNETA.  So  this  shorter  time  period  doesn't  get  us  the  com- 
plete record  or  the  complete  action  on  a  given  merger  case,  so  that 
the  time  element  should  not  be  the  fulcrum  on  which  a  decision 
ought  to  be  made. 

Ms.  Morgan.  The  way  I  would  assess  this  issue  is  to  look  at  the 
policy  and  then  to  look  at  whether  the  process  is  working  to  imple- 
ment that  policy.  That  is  why  rather  than  starting  with  a  compari- 
son of  the  processes,  you  should  start  with  the  underlying  policy. 

Mr.  MiNETA.  Thank  you. 

Mr.  Simmons.  May  I  make  a  comment  here?  I  would  like  to  em- 
phasize the  fact  that  the  30  months  is  an  outside  figure,  and  the 
Vice  Chairman  was  absolutely  correct.  I  am  a  relic  of  the  past.  And 
I  was  there  in  1985  and  1986  when  we  recognized  during  the  Rio 
Grand  acquisition  of  the  Southern  Pacific  that  we  could  get  it  done 
quicker,  and  that  is  when  the  185  days  came  into  being.  We  would 
like  you  to  think  about  the  30  months  as  an  outside  thing,  but  we 
have  this  proposal  right  now  before  everybody  for  the  180  days  to 
almost  put  it  in  concrete. 

Ms.  MOLINARI.  Thank  you.  Let  me  begin  by  thanking  you  for  the 
work  that  you  have  done  on  behalf  of  the  ICC.  You  have  been 
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Chairman  of  this  Commission  under  difficult  and  challenging  times 
and  we  thank  you  for  the  service  that  you  have  lent  to  this  process. 

I  have  one  question.  I  would  ask  you  both  if  you  can  comment 
on  the  testimony  of  the  administration  where  the  basic  conclusion 
was  that  moving  mergers  to  DOJ,  that  by  its  very  mission  of  deter- 
mining anticompetitiveness  or  competiveness  would  in  fact  take 
care  of  all  the  other  public  good  of  the  ICC  statute,  that  there 
would  be  no  need  to  move  it  to  DOT  or  to  redefine  the  statute  for 
DOJ;  yet  in  your  testimony,  Ms.  McDonald,  you  say  in  your  sum- 
mary, an  important  component  of  the  procedures  for  reviewing 
which  allows  participation  by  railroads,  shippers.  States,  and  com- 
munities. 

Miss  Morgan,  your  testimony  that  you  gave  in  response  to  Mr. 
Mineta  seems  to  belie  what  the  administration  was  proposing  rel- 
ative to  the  effectiveness  of  DOJ's  decision-making  ability  to  get  to 
your  bottom  line. 

Ms.  McDonald.  I  would  just  say,  and  also  addressing  a  little  bit 
Chairman  Shuster's  question,  by  nature  railroads  exercise  con- 
centrated market  power  and  the  Interstate  Commerce  Act  proce- 
dure is  designed  to  regulate  the  use  of  that  power.  The  Department 
of  Justice's  role,  it  seems  to  me,  is  to  prevent  concentration  of  mar- 
ket power.  So  what  we  have  is  a  specialized  standard  for  this  in- 
dustry that  is  tried  and  true  and  works,  and  it  seems  to  me  that 
the  openness  of  the  process  is  justified  because  so  many  State  and 
local  interests  are  involved  and  I  certainly  would  not  advise  pre- 
emption at  DOJ,  because  they  have  a  closed  process.  It  seems  to 
me  that  our  process  works  and  is  effective  for  this  industry.  It  isn't 
broken.  I  don't  know  why  you  would  fix  it. 

Ms.  Morgan.  I  would  just  add  that,  with  respect  to  the  public 
interest,  I  think  it  is  a  question  of  how  you  define  that  in  the  law. 
If  you  look  at  the  different  laws,  the  law  under  which  the  Justice 
Department  operates  as  compared  with  the  Interstate  Commerce 
Act,  you  are  looking  at  different  definitions  in  the  law  of  public  in- 
terest. The  Justice  Department  focuses  on  a  lessening  of  competi- 
tion. I  think  the  ICA  talks  about  a  balancing  of  efficiencies  and 
competitive  harm.  That  balance  in  the  CIA  stems  from  a  policy  de- 
cision that  has  been  made  with  respect  to  the  rail  industry:  While 
there  is  a  natural  market  in  the  CIA  concentration  in  the  industry, 
there  may  be  occasions  when  in  order  for  growth  and  efficiency  to 
occur,  you  may  want  more  consolidation  and  concentration  but  then 
you  might  want  to  make  sure  that  any  resulting  competitive  harm 
is  resolved  in  some  way.  The  Interstate  Commerce  Act's  public  in- 
terest definition  represents  that  balance. 

Mr.  Simmons.  Chairman  Molinari,  Congress  Mineta  mentioned 
something  about  our  interaction,  would  we  be  challenged  in  court 
by  the  States.  It  is  evidenced  by  our  record  that  not  one  major 
merger  or  control  decision,  not  one,  that  the  Commission  has  ren- 
dered has  been  reversed  by  the  Supreme  Court  or  the  U.S.  Court 
of  Appeals  since  the  act  and  I  guess  that  is  about  1975  or  1976. 

Ms.  Molinari.  Thank  you.  Mr.  Rahall. 

Mr.  Rahall.  Thank  you.  Madam  Chairman. 

Let  me  express  a  few  words  of  compliment  to  follow  up  on  Chair- 
woman Molinari's  comments  complimenting  each  of  you,  particu- 
larly you.  Chairwoman  McDonald.  I  got  a  little  twitch  the  other 
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night  when  the  ICC  was  mentioned  in  the  State  of  the  Union 
speech.  I  was  not  sure  it  was  in  the  right  paragraph  at  that  par- 
ticular time. 

Ms.  Morgan.  Not  to  be  confused  with  the  HeHum  Reserve  Pro- 
gram. 

Mr.  Simmons.  Or  the  $200  billion. 

Mr.  Rahall.  I  want  to  compliment  you  as  a  body  and  each  in 
particular  and  your  staffs  for  the  work  that  you  have  done  over  the 
decades.  I  know  we  have  had  our  ups  and  downs  particularly  dur- 
ing the  Staggers  deregulation  a  decade  or  so  ago,  but  I  do  feel  that 
you  have  served  a  valuable  public  service.  You  have  protected  the 
public  interest  in  your  considerations  as  a  body,  and  as  you  crawl 
off  into  the  sunset,  maybe  this  will  be  near  the  end  of  your  official 
appearance  before  Congress,  I  want  to  express  compliments  to  the 
ICC  and  the  work  that  you  have  done. 

It  has  been  alleged,  although  I  cannot  prove  it,  that  the  words 
"New  York  Dock"  were  inscribed  on  those  stone  tablets  handed  to 
Moses.  It  has  also  been  alleged,  although  I  cannot  prove  it,  that  the 
original  draft  of  the  Declaration  of  Independence  read,  we  hold 
these  truths  to  be  self-evident:  life,  liberty,  and  the  pursuit  of  New 
York  Dock  benefits. 

In  the  view  of  yourself.  Chairwoman  McDonald,  has  the  New 
York  Dock  decision  worked  well  in  merger  proceedings  in  the  past 
and  should  it  be  retained  as  a  labor  protection  standard  wherever 
merger  authority  may  end  up  in  the  future? 

Ms.  McDonald.  The  New  York  Dock  protections  grew  out  of  or 
were  a  further  refinement  of  the  Washington  job  protection  agree- 
ment which  labor  and  carriers  and  management  agreed  to  volun- 
tarily. It  did  not  include  some  10  percent  of  the  industry  and  so 
then  when  Congress  structured  New  York  Dock  they  wanted  to 
bring  in  everyone.  But  they  based  it  on  that  private  agreement  that 
had  worked.  Their  purpose  was  to  allow  these  transactions  which 
cause  severe  dislocations  sometimes  to  take  place  smoothly  so  that 
management  and  labor  could  work  things  out.  And  I  would  say 
that  it  has  done  that.  We  have  not  had  significant  labor  unrest.  It 
is  as  I  say — Henri  may  have  a  better  history  sense  of  it  for  some 
of  the  more  contested  ones. 

Mr.  Rush.  It  is  easy  to  say  that  it  has  worked  well.  And  it  has 
worked  well.  The  question  you  asked  about  the  future,  as  a  lawyer 
I  would  defer  to  the  policy  officers  of  the  Commission. 

Mr.  Simmons.  That  is  hardly  any  good  way  out  of  this  to  defend 
the  New  York  Dock  but  actually  unless  your  an  employee  yourself 
and  if  you  were  an  employee  yourself  where  you  would  have  severe 
dislocations  and  in  the  craft  that  you  had  followed,  you  would  cer- 
tainly want  it.  But  we — this  is  a  part  of  the  act,  and  we  are  bound 
and  sworn  to  protect  it,  and  we  do  the  best  we  can  to  balance  the 
effects  of  New  York  Dock  against  any  other  labor  protection  we 
might  have. 

Ms.  Morgan.  I  would  add  that  clearly  labor  protection  is  part  of 
the  policy  that  was  arrived  at  when  the  rail  industry  was  in  finan- 
cial decline,  and  it  needed  to  restructure  and  rationalize.  As  part 
of  that  restructuring,  it  was  clear  that  there  would  be  employee 
dislocations,  and  it  was  felt  that  some  sort  of  labor  protective  ar- 
rangement would  ensure  that  the  rationalization  could  occur  and 
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that  the  benefits  of  that  rationalization  would  indeed  be  realized. 
So  labor  protection  has  a  historical  policy  connection. 

Mr.  Rahall,  Thank  you.  I  think  I  heard  each  of  you  without  you 
saying  it  no  further  questions. 

Mrs.  Kelly  [presiding].  Thank  you.  If  there  are  no  further  ques- 
tions— there  is? 

Mr.  LiPlNSKl.  I  do.  It  gets  a  Httle  confusing  because  I  waived  ev- 
erybody else. 

To  answer  Mr.  Rahall's  question,  I  am  not  sure  Moses  had  it  on 
his  tablets  but  I  know  some  place  in  the  Constitution  I  remember 
reading  it,  I  think  it  takes  four-fifths  to  get  it  out  of  there. 

I  belatedly  welcome  all  of  you  to  our  hearing  this  morning.  I 
think  all  of  you  have  done  a  superb  job  in  the  past  and  I  personally 
wish  you  were  going  to  be  able  to  continue  to  do  that  superb  job 
in  the  future,  but  as  the  Chairman  of  the  full  committee  has  said, 
he  is  opposed  to  the  liquidation  of  the  ICC  but  he  doesn't  feel  like 
standing  in  front  of  the  train  getting  run  over  this  year  so  he  is 
considering  switching  his  position.  Nevertheless,  I  would  Hke  any 
of  you  that  wish  to  do  so  to  comment  on  the  benefits  of  the  open 
process  that  the  ICC  uses  versus  the  confidential  process  that  the 
Justice  Department  uses. 

Ms.  Morgan.  I  would  be  happy  to  comment  on  that.  I  think  real- 
ly it  is  a  question  of  the  interested  parties  and  how  much  they 
know  about  what  is  going  on  in  a  particular  proceeding.  The  Jus- 
tice Department  has  testified  that  it  talks  to  interested  parties,  but 
in  the  open  process  that  we  have  at  our  agency,  parties  know  when 
something  is  filed  and  then  they  proceed  from  there  to  file  their 
comments.  Our  process  is  different  from  the  process  that  goes  on 
at  Justice,  which  gets  an  application  that  is  not  really  public  and 
then  talks  to  the  parties.  In  addition,  I  think  it  is  a  question  of  how 
you  feel  about  due  process.  These  are  two  different  processes,  and 
the  open  process,  I  think,  should  make  parties  in  many  cases  feel 
better  about  knowing  what  is  going  on  and  about  being  able  to  par- 
ticipate. 

Clearly,  as  I  said  before,  our  process  ends  with  a  very  complete 
decision,  and  so  the  open  process  allows  everyone  who  will  be  af- 
fected by  that  complete  decision  to  come  in.  It  is  a  question  of 
which  process  you  feel  better  about  in  terms  of  what  the  ultimate 
decision  is. 

One  other  point  made  earlier  about  our  process  was  that  we  get 
bogged  down  in  protecting  competitors — that  our  open  process  al- 
lows competitors  to  come  in  and  try  to  slow  the  process  down.  In 
response,  I  would  say  that  we  are  not  in  the  business  of  protecting 
competitors.  The  Interstate  Commerce  Act  do  not  direct  us  to  pro- 
tect competitors.  We  are  to  protect  competition,  as  does  the  Justice 
Department.  We  also  get  into  more  of  a  balancing  act  with  respect 
to  other  interests. 

Mr.  Rush.  If  I  may  add  a  footnote  to  that  as  the  commissioner's 
lawyer.  Commissioner  Simmons  indicated  that  since  1976  none  of 
the  consolidations  approved  by  the  Commission  has  been  over- 
turned in  court.  I  have  had  the  honor  of  defending  many  of  them 
and  the  open  process  where  everybody  has  an  opportunity  to  say 
their  piece  and  has  a  record  made  plainly  is  a  very  significant  ele- 
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ment  of  the  fact  that  these  decisions  once  they  are  made  are  sus- 
tainable and  are  sustained. 

Mr.  LiPlNSKl.  Anyone  else? 

Ms.  McDonald.  I  would  say,  too,  that  all  of  the  interested  peti- 
tioners have  access  to  what  is  being  asked  for,  to  what  the  trans- 
action is.  As  I  understand  the  Justice  Department  situation,  they 
can't  even  acknowledge  that  something  is  in  the  works.  So  you 
would  have  to  wait  and  have  them  go  out  and  seek  out  parties. 

Our  record  is  totally  open.  All  parties  can  come.  There  are  very 
few  unilateral  groups  that  speak  for  all  shippers  or  for  all  regions, 
and  it  is  just  important  that  there  be  notice  and  then  there  is  in- 
deed a  full  report  at  the  end,  that  if  the  Commission  did  something 
malicious  and  not  supported  by  precedent  and  a  full  record  we 
could  be  overturned.  It  is  there.  And  these  decisions  are  just  too 
important  it  seems  to  me  not  to  have  that  full  participation  and 
that  full  final  record. 

Mr.  LiPlNSKl.  Thank  you.  Representations  have  been  made  to  me 
about  understandings  or  agreements  that  exist  between  labor  and 
management  that  the  ICC  is  privy  to,  understands,  and  has  sort 
of  seen  to  it  that  both  parties  remember  these  agreements  and  un- 
derstandings that  don't  exist  really  in  any  particular  contract.  Are 
those  representations  that  have  been  made  to  me  true  representa- 
tions? Are  there  agreements  that  the  labor,  management,  and  the 
ICC  understand  and  accommodate  one  another  on? 

Mr.  Rush.  We  have  over  the  past  decade  developed  a  role  of 
overseeing  the  implementation  of  merger  conditions,  labor  protec- 
tive conditions  imposed  on  various  transactions.  That  t3^ically  is  a 
process  where  the  disagreement  goes  to  an  arbitrator  and  the  Com- 
mission reviews  the  arbitrator's  decision  in  the  matter.  We  have 
developed  I  think  a  pretty  good  record  and  pretty  good  touch  as  to 
when  to  become  involved  in  reviewing  the  arbitrator  and  when  to 
let  the  arbitrator's  decision  stand. 

I  think  the  best  that  can  be  said  is  that  these  transactions  have 
been  accomplished  over  the  past  15  years  without  major  disrup- 
tions, and  a  good  bit  of  that  is  the  oversight  of  the  downstream  im- 
plementation of  the  changes  necessary  to  accomplish  the  trans- 
action. I  think  if  that  were  lost  it  would  be  a  major  disservice. 

Mr.  LiPlNSKl.  I  agree  on  that.  Perhaps  I  am  not  making  myself 
totally  clear.  I  realize  my  time  has  expired  but  I  would  like  to  pur- 
sue this. 

There  have  been  representations  made  to  me  that  say  there  are 
agreements  between  labor  and  management  that  the  ICC  knows 
about,  supports,  and  is  the  broker  of,  and  let's  say  the  overseer 
that  people  agree  with  and  go  along  and  that  if  the  ICC  is  done 
away  with,  there  would  be  no  one  any  longer  to  have  the  institu- 
tional memory  of  these  agreements  that  have  been  made  but  have 
not  been  committed  to  paper  anyplace.  Are  there  such  arrange- 
ments? 

Ms.  McDonald.  Not  as  I  understand  your  question.  Certainly, 
there  are  standards  in  the  statute;  there  are  ICC  precedents,  the 
way  we  have  voted  in  court  and  we  always  encourage  parties  to 
work  out  disputes  between  them.  I  think  our  standards  and  our 
precedents  encourage  them  to  do  that  but  it  is  only  when  it  breaks 
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down  and  they  come  to  us.  All  of  that  is  on  the  record  and  that 
is  when  we  become  personally  involved  as  an  agency. 

Mr.  LiPlNSKl.  Thank  you,  and  I  appreciate  your  answering  that 
question. 

Let  me  conclude  by  asking  you,  though,  if  there  is  no  ICC  similar 
to  what  we  have  now,  if  it  goes  partly  to  the  Justice  Department, 
partly  to  DOT,  and  there  are  very  few  employees  that  go  along, 
this  very  valuable  role  that  you  have  served  between  management 
and  labor  and  for  the  good  of  the  entire  economy — can  you  foresee 
anyone  in  the  Department  of  Transportation  or  in  the  Justice  De- 
partment filling  this  vital  role  that  you  had? 

Ms.  McDonald.  Congressman,  our  recommendation  is  that  our 
functions,  our  core  functions  involving  rail  regulation  and  inter- 
modal  regulation  need  to  be  in  an  independent  body  and  so  that 
the  strengths  of  our  structure  should  be  continued  in  some  inde- 
pendent entity  fashioned  to  serve  whatever  goals  Congress  wants 
and  whatever  statutory  protections  they  wish  to  continue.  We  be- 
lieve that  structure  is  essential  to  wise  resolution  of  complicated 
disputes. 

Ms.  Morgan.  And  clearly,  as  the  statute  currently  stands,  there 
would  have  to  be  some  sort  of  imposition  of  labor  protective  agree- 
ments with  respect  to  certain  transactions.  Someone  would  have  to 
perform  that  function. 

I  heard  earlier,  I  believe,  that  the  Justice  Department  didnot 
want  to  get  into  this  area  of  labor  protection,  so  I  presume  it  would 
have  to  be  taken  over  within  the  Department  of  Transportation  in 
some  form  or  another. 

Mr.  LiPlNSKl.  Mr.  Kruesi  said  they  had  not  addressed  that  yet 
as  far  as  the  Department  of  Transportation. 

Ms.  Morgan.  Yes. 

Mr.  LiPlNSKi.  Thank  you  very  much.  Thank  you,  Madam  Chair- 
woman. 

Ms.  MOLINARI.  Thank  you  for  your  participation  in  this  hearing 
and  for  the  work  that  you  are  doing.  We  look  forward  to  working 
with  you  over  the  next  few  weeks. 

Our  next  panel  is  Mr.  Robert  Krebs,  Chairman  and  CEO  of 
Santa  Fe  Pacific;  Mr.  James  Hagen,  Chairman  and  CEO,  Consoli- 
dated Rail;  Mr.  John  Shannon,  Vice  President,  Norfolk  Southern; 
the  Honorable  Drew  Lewis,  Chairman  and  CEO,  Union  Pacific. 

I  would  like  to  thank  the  panelists  for  being  here  with  us.  I 
would  like  to  share  with  the  Chairman  that  I  think  perhaps  if  it 
is  all  right  with  you  for  future  hearings  that  perhaps  we  reverse 
order  from  time  to  time  so  that  when  we  have  people  from  business 
that  we  put  them  on  straight  up  when  participation  of  the  commit- 
tee is  at  a  maximum,  and  that  we  ask  the  administration  to  be  the 
wrap-up  hitters.  Mr.  Krebs. 
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TESTIMONY  OF  ROBERT  D.  KREBS,  PRESIDENT,  CHAIRMAN 
AND  CEO,  SANTA  FE  PACIFIC  CORPORATION  AND  THE  ATCH- 
ISON, TOPEKA,  AND  SANTA  FE  RAILWAY  COMPANY;  JAMES  A. 
HAGEN,  CHAIRMAN  AND  CEO,  CONSOLIDATED  RAIL  COR- 
PORATION; JOHN  S.  SHANNON,  EXECUTIVE  VICE  PRESI- 
DENT-LAW, NORFOLK  SOUTHERN  CORPORATION;  DREW 
LEWIS,  CHAIRMAN  AND  CEO,  UNION  PACIFIC  CORPORATION 

Mr.  Krebs.  Good  afternoon,  Chairman  Shuster,  Chairwoman,  I 
am  Robert  D,  Krebs,  Chairman  of  Santa  Fe  Railroad  Company.  I 
would  like  to  depart  from  my  prepared  remarks. 

The  Chairwoman  said  at  the  beginning  of  the  hearing  that  we 
are  not  here  to  talk  about  specific  mergers,  and  I  agree  with  that. 
I  think  the  issue  is  a  far  broader  one  and  will  affect  the  rail  indus- 
try for  decades  to  come.  But  Santa  Fe  does  have  a  merger  in  front 
of  the  Interstate  Commerce  Commission,  and  this  is  a  little  bit 
awkward.  I  don't  want  to  be  in  dutch  with  the  Commission,  plus 
I  am  afraid  Commissioner  Simmons  might  reach  out  and  grab  me 
here.  I  don't  want  my  remarks  misinterpreted.  I  am  here  to  talk 
about  the  antiquated  rules,  laws,  regulations  and  procedures;  not 
the  job  that  the  Commission  has  done,  because  I  think  they  have 
done  a  fine  job. 

Ms.  MOLINARI.  We  will  put  a  hold  harmless  clause  in  your  testi- 
mony. 

Mr.  Krebs.  Thank  you.  I  am  also  heartened  to  hear  the  Chair- 
woman of  the  Commission  say  the  ICC  is  considering  a  180  sched- 
ule. We  have  had  our  case  on  file  since  October  13.  It  was  accepted 
as  complete  in  early  November  and  we  are  ready  to  start  the  first 
day  of  that  180  days  tomorrow. 

I  would  like  to  say  that  my  testimony  will  focus  on  rail  mergers 
but  I  can't  help  but  say  first  that  the  passage  of  the  Staggers  Act 
in  1980  really  started  a  renaissance  in  the  rail  industry  and  de- 
regulation brought  about  by  Staggers  has  served  shippers  and  the 
public  in  general  very  well. 

For  example,  over  the  last  10  years  freight  revenue  per  ton  mile 
on  the  Nation's  railroads  has  declined  30  percent  in  real  terms. 
Rail  service  is  improving  and  the  reliability  and  speed  of  rail  inter- 
modal  service  now  approaches  that  of  the  trucking  industry. 

Now,  everyone  in  the  rail  industry  believes  that  it  must  be  gov- 
erned by  some  body  when  it  comes  to  mergers  who  must  review  the 
anticompetitive  aspects  of  those  mergers.  Santa  Fe  believes  that 
the  Department  of  Justice  is  the  most  logical  candidate  to  review 
railroad  mergers,  even  if  other  economic  regulatory  functions  reside 
within  the  DOT  or  another  agency. 

DOJ  reviews  mergers  substantially  faster  than  the  ICC.  It  can 
often  complete  merger  review  in  just  a  few  weeks  or  a  small  num- 
ber of  months,  and  it  would  consider  1  year  an  extremely  long  time 
to  spend  on  review  of  a  merger,  in  contrast  to  existing  ICC  proce- 
dure in  which  months  is  considered  an  expedited — 18  months  is 
considered  an  expedited  process.  DOJ's  speedier  review  is  possible 
because  DOJ  does  not  conduct  an  adjudicative  process  and  does  not 
get  bogged  down  in  disputes  over  procedures,  as  the  ICC  does. 
DOJ,  nevertheless,  provides  opportunities  for  all  interested  parties 
to  be  heard  simply  by  meeting  with  the  staff",  not  through  formal 
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proceedings.  The  DOJ  process  lends  itself  to  focused  discussion  on 
the  merits  rather  than  lawyerly  discussion  of  irrelevant  procedures. 

One  objection  that  has  been  raised  to  the  transfer  of  railroad 
merger  review  from  the  ICC  to  the  DOJ  is  that  certain  economic 
regulatory  functions  of  the  ICC  will  remain  necessary  even  if  the 
agency  itself  is  abolished  and  those  functions  will  almost  certainly 
reside  somewhere  else  besides  DOJ. 

But  it  is  typical  for  antitrust  review  of  regulated  industries  to 
take  place  at  DOJ  even  though  other  agencies  have  responsibility 
for  other  forms  of  economic  oversight. 

Although  airline  mergers  were  once  subject  to  the  jurisdiction  of 
the  Civil  Aeronautics  Board  and  then  DOT,  they  are  now  routinely 
reviewed  by  DOJ.  In  the  telecommunications  field,  rate  regulation 
has  always  been  the  responsibility  of  the  FCC  and  State  public 
utilities  commissions;  yet  antitrust  laws  enforced  by  the  DOJ  are 
fully  applicable.  Natural  gas,  ocean  shipping,  securities  trading, 
commodities  trading,  and  nuclear  power  are  all  subject  to  DOJ 
oversight  under  the  antitrust  laws  even  while  the  FERC,  FMC, 
SEC,  CFTC,  and  NRC  exercise  other  forms  of  economic  oversight. 

It  is  also  rational  policy  to  divide  oversight  in  this  manner.  The 
DOJ  has  experience  and  expertise  in  merger  review  that  is  second 
to  none.  It  would  be  far  less  efficient  to  maintain  a  staff  at  DOT 
experienced  in  dealing  with  rail  mergers  that  might  be  on  standby 
between  transactions  or  inadequate  when  a  flurry  of  activity  oc- 
curred. 

In  our  view,  experience  has  taught  that  a  specialized  agency  and 
specialized  standards  are  neither  necessary  nor  desirable.  The  rail- 
road industry  should  be  treated  like  other  industries.  I  am  not  here 
to  quarrel  with  the  results  that  the  ICC  has  reached  in  prior  merg- 
er cases.  Rather,  my  concern  is  with  the  process  under  the  Inter- 
state Commerce  Act  to  evaluate  mergers  and  the  devastating  ef- 
fects that  process  has  on  business  planning.  That  process  may  have 
been  appropriate  in  1920  but  times  have  changed,  and  the  rail- 
roads and  shippers  no  longer  need  a  specialized  merger  process  to 
look  out  for  their  interests.  Today  competition  and  the  antitrust 
laws  can  safeguard  shippers  interests. 

The  ICC  by  law  can  take  up  to  31  months  to  decide  a  merger 
case.  The  ICC  is  capable  of  deciding  cases  faster  than  that,  but 
even  an  expedited  decision  from  the  ICC  takes  a  long  time.  A  typi- 
cal expedited  ICC  schedule  might  take  18  months  or  more.  The 
process  takes  so  long  because  the  ICC  has  a  formal  on  the  record 
judicial-like  proceeding  for  every  merger.  These  type  of  proceedings 
get  bogged  down  in  procedural  niceties  and  are  bad  for  business 
and  for  the  public  we  serve. 

For  railroads,  as  for  every  other  industry,  efficiency  can  be 
achieved  only  if  there  is  some  predictability  and  only  if  the  capital 
markets  are  allowed  to  function.  Yet  even  the  best  of  all  possible 
railroad  mergers  is  likely  to  have  to  run  the  gauntlet  measured  in 
years,  not  months,  before  the  ICC  will  permit  it  to  proceed.  The 
process  by  which  the  antitrust  division  of  the  Department  of  Jus- 
tice reviews  mergers  is  far  superior. 

In  summary,  the  rail  industry  should  be  treated  like  other  indus- 
tries. DOJ  has  both  the  proven  expertise  and  resources  to  review 
mergers.  We  at  Santa  Fe  are  willing  to  be  held  to  the  procom- 
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petitive  standards  of  antitrust  laws,  and  transferring  rail  merger 
review  to  DOJ  will  allow  Congress  to  further  reduce  costs  and  to 
reduce  unnecessary  regulatory  burdens  on  the  rail  industry.  Thank 
you. 

Ms.  MOLINARI.  Thank  you,  Mr.  Krebs. 

Mr.  Hagen. 

Mr.  Hagen.  Thank  you,  Madam  Chairman.  Conrail  basically  has 
one  point  to  make.  We  basically  would  urge  the  repeal  of  the  rail 
provisions  of  the  Interstate  Commerce  Act.  I  think  we  need  to  rely 
on  competition.  There  remains  price  competition  in  every  market 
for  every  commodity  and  that  is  there  to  protect  the  shipper  and 
the  consumer.  If  we  rely  on  competition  for  these  items,  the  rail 
merger  should  be  judged  accordingly. 

Let  me  show  you  a  couple  of  charts  that  may  be  of  interest.  To 
the  extent  that  the  railroads  were  deregulated  in  1980,  there  was 
a  concern,  of  course,  when  the  lessening  of  regulation  came  about 
that  there  would  be  a  run  up  in  price  and  therefore  the  competition 
wouldn't  work. 

Here  is  the  average  U.S.  rail  rate.  It  has  declined  in  real  terms 
of  30  percent.  These  charts  show,  this  is  the  rail  revenue  per  ton 
in  the  farm  commodities.  These  are  from  ICC  records.  We  have 
taken  all  this  from  a  public  source.  There  it  is  for  coal,  declining 
sharply.  You  might  read  the  bottom  number — it  started  out  at  a 
high  excess  of  $17  and  in  1991  to  12  and  a  third.  Food  and  kindred 
products,  the  same  process.  And  lumber  and  wood  continue  to  de- 
cline as  well.  I  bring  these  along  not  to — pulp  and  paper,  the  same 
item.  Chemicals,  always  a  concern  because  of  the  size  of  the  ship- 
ments, decline  as  well.  Transportation  equipment,  intermodal, 
down  sharply.  And  all  other  commodities.  So  when  you  cover  the 
gamut,  since  1980  what  you  have  had  is  a  rapid  reduction  in  price. 
Basically  that  came  about  because  of  a  lessening  of  regulation  in 
the  marketplace.  So  the  concern  that  the  lessening  of  ICC  regula- 
tion is  harmful,  I  think  it  is  properly  demonstrated  here  that  it  is 
not. 

There  has  been  a  rapid  improvement  at  the  same  time  in  the 
rails'  fortunes  because  now  they  can  deal  with  the  contracts,  with 
customers  when  they  need  to.  They  can  operate  as  any  other  busi- 
ness would  in  this  business. 

Now,  I  think  that  the  size  of  the  marketplace  is  another  item. 
The  trucks  carry  three-fourths  of  the  Nation's  freight.  We  carry 
some  portion  of  the  remaining  quarter,  along  with  the  barges.  Rail 
revenues  are  7  percent  of  the  total  U.S.  transportation  expendi- 
tures. An  interesting  statistic  is  the  revenues  of  the  Fortune  top  10 
companies  exceed  those  of  the  entire  rail  industry.  So  you  could 
pick  any  one  of  the  top  10  Fortune  500s  and  they  are  bigger  than 
our  whole  industry. 

Our  competitors  basically  are  deregulated.  Rates,  abandonments, 
contracts,  labor  protection,  separate  sets  of  books — ^those  rules  don't 
apply  to  the  people  we  compete  with  on  a  day-to-day  basis. 

So  from  a  merger  perspective,  the  answer  comes  down  to  again 
that  we  probably  should  be  judged  on  the  same  standards  as  every- 
body else,  and  that  is  competition.  If  we  rely  on  competition  to  re- 
strain rail  rates,  then  competition  should  be  the  test  on  which  rail 
mergers  are  measured. 
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The  antitrust  laws  are  a  primary  guarantee  of  competition  in  our 
economy.  Under  the  ICC  merger  standards,  competition  is  just  one 
issue  that  is  considered  and  it  often  gets  outweighed  by  a  lot  of 
other  considerations.  So  I  think  the  Justice  Department  is  probably 
the  place  that  they  should  exist. 

They  do  take  into  account  efficiencies.  They  do  take  into  account 
competition.  It  is  not  just  a  mechanical  application  of  a  formula. 
And  they  do  seek  out  information  from  other  parties  to  see  how 
they  are  going  to  be  affected. 

Plus,  the  time  issue  I  think  is  important.  Nobody  wants  to  sub- 
ject his  company  to  a  3-year  time  frame  or  2-year  time  frame.  If 
you  could  decide  whether  it  is  right  or  it  is  wrong  within  3  to  6 
months  and  I  think  that  is  proper. 

So  I  think  what  we  are  talking  about  here  is  the  repeal  of  rate 
regulation  and  rate  merger  policy  are  two  sides  of  the  same  com- 
petitive story.  So  we  would  urge  repeal  of  both  regulation  and  en- 
forcement of  the  antitrust  laws  to  assure  that  repeal  will  serve  the 
public  interest.  Thank  you. 

Ms.  MOLINARI.  Thank  you,  Mr.  Hagen. 

Mr.  Shannon. 

Mr.  Shannon.  Thank  you,  Madam  Chairman,  and  Members  of 
the  subcommittee.  I  am  Jack  Shannon,  Executive  Vice  President  of 
Norfolk  Southern  Corporation. 

Unlike  the  other  very  distinguished  members  of  this  panel,  I  am 
not  a  railroad  chief  executive  officer.  I  am  a  lawyer,  virtually  all 
of  whose  career  has  been  spent  in  the  railroad  industry,  extending 
now  over  more  years  than  I  would  like  to  remember,  almost  40.  A 
large  part  of  that  time  has  been  devoted  to  working  on  rail  mergers 
which  have  substantially  impacted  the  eastern  rail  network.  In  the 
views  that  I  express  in  my  prepared  statement,  I  am  reflecting  that 
perspective. 

Norfolk  Southern  believes  the  jurisdiction  over  rail  mergers  and 
coordinations  should  remain  in  a  transportation  agency  rather  than 
being  transferred  to  the  Department  of  Justice  where  the  antitrust 
laws  would  govern  exclusively.  We  have  no  objection  to  the  reloca- 
tion of  the  existing  merger  process  in  DOT,  nor  with  shortening  the 
timetable  for  handling  such  transactions.  What  must  be  retained, 
in  our  view,  is  a  mechanism  for  approval  by  a  transportation  agen- 
cy applying  a  broad  public  interest  standard.  This  will  permit  con- 
tinuation of  the  balancing  of  efficiency  gains  to  shippers  and  to 
railroads  against  any  loss  to  rail  competition. 

We  are  opposed  to  the  mechanical  application  of  the  antitrust 
laws  to  rail  consolidations.  If  the  Department  of  Justice  had  been 
applying  normal  antitrust  standards  to  rail  consolidations  over  the 
past  40  years,  the  American  rail  network  we  enjoy  today  could  not 
have  come  into  existence.  Major  mergers  such  as  that  creating  to- 
day's Burlington  Northern  would  have  stopped.  So  would  have  doz- 
ens of  minor  consolidations.  Even  if  DOJ  did  not  oppose  a  particu- 
lar coordination,  the  transaction  could  face  other  obstacles  which 
are  avoided  by  the  present  system  of  public  interest  review  and  ap- 
proval. 

The  affirmative  approval  of  the  ICC  or  any  successor  is  different 
from  DOJ's  passive  review.  Affirmative  approval  overrides  State 
laws  which  might  interfere  with  the  evolution  of  a  national  rail 
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network.  It  also  is  essential  to  assure  that  necessary  implementing 
agreements  are  reached  with  labor,  while  at  the  same  time  protect- 
ing the  interest  of  railroad  employees. 

As  a  practical  matter,  we  believe  that  the  process  of  rationaliza- 
tion would  be  impaired  in  the  absence  of  the  legislative  override 
permitting  the  accomplishment  of  implementing  agreements 
through  arbitration. 

Mr.  Shannon.  In  short,  broad  public  interest  merger  jurisdiction 
by  an  agency  with  transportation  expertise  has  permitted  the  suc- 
cessful evolution  of  today's  rail  structure,  its  continuation  will  per- 
mit future  evolution.  The  process  has  worked.  It  is  not  broken.  It 
does  not  need  to  be  fixed.  It  needs  to  be  preserved  in  any  restruc- 
turing of  the  functions  of  the  Interstate  Commerce  Commission. 

Thank  you. 

Ms.  MOLINARI.  Thank  you  very  much,  Mr.  Shannon. 

Mr.  Lewis. 

Mr.  Lewis.  Thank  you.  My  name  is  Drew  Lewis.  I  am  Chairman 
of  Union  Pacific. 

First,  I  have  to  say  it  is  great  to  see  a  committee  on  railroads. 
It  is  long  overdue. 

Before  beginning,  I  would  like  to  comment  on  what  is  going  on 
in  the  railroad  industry  today.  As  you  know,  Burlington  Northern 
and  the  Union  Pacific  are  vying  for  the  Santa  Fe.  As  you  consider 
the  question  before  us  today,  I  ask  that  you  set  this  issue  aside. 
How  we  view  mergers  in  the  future  is  far  more  important  than  this 
current  issue.  That  happens  to  be  the  only  item  that  I  will  concur 
with  Mr.  Krebs  on  today. 

Ms.  MOLINARI.  It  is  why  we  seated  you  on  opposite  ends  of  the 
table. 

Mr.  Lewis.  I  believe  the  merger  policies  should  be  retained  at  the 
Department  of  Transportation.  I  reach  that  conclusion  by  just  basi- 
cally looking  at  the  industry  in  terms  of  its  present  context.  Most 
industries  grow  through  plant  and  product  expansion.  The  railroad 
industry  fundamentally  grows  through  acquisitions.  There  will  be 
no  more  railroads  built,  spurs,  short  lines;  doubling  up  a  track,  yes; 
Union  Pacific's  and  Conrail's,  no. 

For  example,  the  Union  Pacific  presently  has  a  book  value  of 
about  $5  billion.  To  duplicate  our  17,500  miles  of  system  would  cost 
$40  billion  today.  Obviously,  with  current  profit  margins,  railroads 
cannot  be  built. 

If  we  accept  that  mergers  are  the  mode  of  growth,  there  must  be 
a  way  to  recognize  shipper  needs,  the  public  needs,  our  national 
economic  needs,  and  labor  needs.  None  of  these  are  considered  at 
the  Department  of  Transportation.  The  sole  criteria  is  lack  of  com- 
petition. None  of  the  basic  public  interest  criteria  are  served  in  the 
Department  of  Justice,  and,  therefore,  I  recommend  we  retain  this 
responsibility  at  the  Department  of  Transportation. 

If  national  transportation  policy  rests  presently  in  the  Depart- 
ment of  Transportation,  I  believe  also  should  mergers. 

Second,  I  think  we  have  to  have  preemption.  We  have  not  really 
discussed  that  much  here  today.  But  without  Federal  preemption, 
we  could  and  would  be  subject  with  a  myriad  of  State  laws.  Anyone 
could  sue  us  objecting  to  competition;  States  could  create  financial 
and  other  obstacles.  We  would  have  to  negotiate  virtually  hundreds 
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of  contracts  with  our  13  labor  unions  throughout  the  railroad  in- 
dustry, and  that  would  be  negotiated  under  the  Railroad  Labor  Act. 
This  is  drawn  out,  it  is  highly  difficult,  both  for  the  managements 
and  for  the  unions. 

Without  preemption,  the  benefits  of  a  merger  might  never  occur 
even  with  Justice  Department  approval.  Further,  no  appeal  can  be 
made  at  the  Justice  Department  where  in  the  ICC  you  can  appeal 
to  the  Court  of  Appeals. 

The  Department  of  Transportation  and  the  ICC  have  worked  this 
track  and  logically  are  better  prepared  to  deal  with  it.  The  bottom 
line  is  if  it  is  broke,  fix  it;  reduce  budgets,  tighten  the  time  span 
as  recommended  by  the  ICC.  But  let  those  familiar  with  transpor- 
tation policy  set  transportation  policy.  A  merger  of  railroads  re- 
quires policy  considerations,  not  just  the  normal  merger  criteria. 

If  you  determine  to  leave  preemption  and  public  interest  with  the 
Department  of  Transportation,  why  confuse  the  decision-making 
the  process  through  split  responsibilities.  I  have  spent  some  time 
in  Washington  and  I  know  it  is  difficult  even  operating  one  depart- 
ment. When  you  deal  with  three,  it  is  virtually  impossible. 

And,  furthermore,  why  transfer  labor  to  even  another  agency? 
Split  responsibility  leads  to  chaos. 

Thank  you. 

Ms.  MOLINARI.  Thank  you,  Mr.  Lewis. 

Mr.  Shuster. 

Mr.  Shuster.  Thank  you  very  much.  We  certainly  appreciate  all 
your  testimony. 

I  am  very  much  interested  in  this  question  of  preemption,  and 
I  would  very  much  like  to  hear  what  Mr.  Krebs  and  Mr.  Hagen 
have  to  say,  what  their  response  is  to  the  preemption  problem  that 
presumably  would  exist  if  this  goes  over  to  DO  J. 

Mr.  Hagen.  I  think  wherever  you  go,  you  probably  ought  to  have 
preemption.  Because,  for  example,  most  of  the  rail  hauls  are  rel- 
atively long  and  involve  interstate  commerce,  just  as  a  matter  of 
course. 

So  virtually  all  the  traffic  that  we  handle  basically  goes  in  an 
interstate  commerce.  So  I  think  you  are  really  talking  about  the 
needs  for  preemption  whichever  way  you  go. 

Mr.  Krebs.  I  would  agree  with  that.  It  is,  in  fact,  the  second 
thing  Mr.  Lewis  and  I  agree  upon;  and  I  don't  think  it  is  inconsist- 
ent with  sending  our  mergers  over  to  DOJ. 

Mr.  Shuster.  What  then  about  the  fact  that  at  the  ICC  you  have 
a  more  open  process,  whereas  you  have  a  less  public  process  at  the 
Department  of  Justice? 

Mr.  Krebs.  Well,  if  I  may  respond  to  that  first,  Mr.  Chairman. 

The  ICC  process  is  both  opened  and  closed.  After  having  partici- 
pated in  it  several  times,  the  biggest  problem  I  have  with  it  is 
there  is  no  way  to  know  what  is  going  on  in  the  minds  of  the  peo- 
ple who  are  going  to  make  the  decision  until  that  fateful  day  when 
you  walk  into  hearing  room  A  or  B  and  sit  in  the  front  row  and 
get  a  vote. 

That  is  why  I  think— and  that  is  because  of  the  judicial  nature 
of  the  process.  I  think  that  the  DOJ  process  is  much  better  because 
everybody,  including  the  participants  themselves  in  the  proposed 
merger,  get  to  go  in,  say  what  their  views  are,  hear  what  the  peo- 
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pie  who  are  going  to  make  the  decision  are  thinking,  listen  to  con- 
cerns that  they  have  and  address  those  concerns  as  part  of  the 
process,  not  hear  about  them  at  the  end  of  the  process. 

The  DOJ  process,  to  me,  is  the  ideal  way  of  deciding  whether  or 
not  a  merger  should  be  approved. 

Mr.  Lewis.  I  would  like  to  comment  that  there  is  no  reason  you 
cannot  have  the  process  open  to  the  ICC  ex  parte  and  things  of 
that  type  can  be  eliminated.  If  we  are  really  trying  to  just  save 
money  and  reduce  the  regulation,  which  I  agree  with  Jim  Hagen 
on,  we  can  certainly  take  the  present  system  we  have  and  make 
it  work.  It  is  really  a  matter  of  timing  and  preemption,  I  believe, 
and  it  should  remain  with  the  Department  of  Transportation. 

I  was  amazed  when  the  Justice  Department  testified  and  said  it 
would  require  no  more  people  in  the  Justice  Department  if  they 
had  to  handle  mergers.  If  that  is  the  case,  you  should  tell  your  col- 
leagues on  the  Judiciary  Committee  there  must  be  some  overstaff- 
ing  presently  at  the  Justice  Department. 

Mr.  Shuster.  I  mentioned  earlier  today  that  there  are  really 
three  alternatives  here.  One  is  keep  it  at  the  Department  of  Trans- 
portation; two,  put  it  with  the  Department  of  Justice;  or,  three,  is 
if  this  committee  were  to  decide  it  should  go  to  the  Department  of 
Justice,  would  it  make  any  sense  to  that  that  the  existing  docket 
goes  on  a  temporary — goes  to  the  Department  of  Transportation 
with  members,  some  members  of  the  ICC  or  indeed  we  keep  the 
ICC  until  the  question  before  us  is  resolved  and  all  future  mergers 
then  go  to  DOJ. 

Mr.  Krebs.  If  I  may  respond  to  that,  too,  since  I  am  involved. 
I  am  comfortable  with  whatever  you  feel  is  the  right  thing  to  do. 
Any  merger  that  I  would  bring  to  a  regulatory  agency,  whether  it 
be  the  ICC,  DOT  or  DOJ,  I  will  write  it  there  and  I  will  be  com- 
fortable that  it  can  be  approved  because  it  is  competitive  and  the 
right  thing  to  do. 

All  I  do  not  want  to  do  is  be  put  on  hold  in  the  middle  of  what- 
ever transition  goes  on.  I  want  the  mergering  process  to  be  sped 
up  not  slowed  down  while  we  wait  to  figure  what  is  happening. 

That  is  the  biggest  concern  I  have. 

Mr.  Shuster.  Thank  you  very  much.  Thank  you. 

Ms.  MOLINARI.  I  am  going  to  yield  my  question  time  because,  as 
you  can  hear,  we  are  going  to  have  a  quorum  call  and  then  have 
at  least  one  vote,  so  I  do  want  to,  before  I  relinquish  my  time  to 
the  minority  side,  thank  the  gentlemen  before  us  for  their  time,  for 
their  experience,  and  just  like  to  let  you  know  that  we  will  be  in 
contact  with  you  with  some  follow-up  questions  and  follow-up  rec- 
ommendations, but  rather  than  keep  you  here  at  a  certain  point 
when  I  dissolve  this — ^but  let  me  yield  to — ^you  are  yielding  to  Mr. 
Clement. 

Mr.  Clement.  Thank  you,  Madam  Chairman.  It  is  a  pleasure 
having  all  of  you  here  and  I  for  one,  like  Mr.  Lewis  said,  am 
pleased  you  are  all  in  the  Transportation  Committee  now  rather 
than  Energy  and  Commerce.  I,  for  one,  have  been  working  on  it  for 
7  long  years.  I  didn't  know  we  had  to  change  party  majorities  in 
order  for  that  to  be  accomplished,  but  I  am  sure  pleased  it  hap- 
pened. 
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But  I  know  Chairman  Shuster  and  Mr.  Lipinski  and  my  other 
colleagues  here  who  have  worked  on  it  even  longer  than  I  have  and 
I  am  pleased  it  has  happened. 

This  is  a  question  for  all  of  you.  What  would  be  the  effect  on 
labor  relations  if  ICC-mandated  labor  protection  provisions  were 
abolished? 

Mr.  Hagen.  Not  working  on  any  mergers  right  now,  perhaps  I 
should  answer  that.  In  my  view,  it  would  be  a  negotiation.  We  ne- 
gotiate everything  else  that  we  do  and  we  would  sit  down  and  come 
to  an  agreement  with  our  people. 

As  Drew  said,  that  is  not  an  easy  thing  to  do  because  we  are 
talking  about  a  significant  number  of  labor  unions,  but  I  think  it 
could  be  done. 

Mr.  Lewis.  I  concur  with  that. 

Mr.  Clement.  Mr.  Hagen,  and  Mr.  Krebs,  you  are  quite  familiar 
with  the  process  of  labor  bargaining  in  the  railroad  industry.  If  the 
ICC  were  not  able  to  mandate  labor  protection  provisions  when 
mergers  take  place,  how  long  do  you  think  it  would  take  to  work 
out  the  needed  changes  and  contracts  with  all  the  unions  involved 
in  a  merger. 

Mr.  Hagen.  As  you  allude  to  there,  the  Railroad  Labor  Act  does 
have  numerous  steps,  but  I  think  that  oftentimes,  in  local  arrange- 
ments on  our  railroads,  we  work  out  a  myriad  of  proposals  and  of- 
tentimes we  carry  them  to  arbitration.  So  that  if  we  would  both 
agree,  then  we  could  take  some  arbitration  and  get  it  done  in  some 
reasonable  time. 

Mr.  Lewis.  Excuse  me.  I  must  have  misunderstood  your  ques- 
tion. I  do  not  agree  with  Mr.  Hagen.  I  think  if  they  do  not  man- 
date, we  will  end  up  with  6  months,  a  year-and-a-half  of  negotia- 
tions and  the  whole  mess  will  be  bottled  up. 

Mr.  Clement.  Okay. 

Mr.  Lewis.  I  misinterpreted  what  you  had  asked. 

Mr.  Clement.  Thank  you. 

Mr.  Kjiebs.  The  first  thing  I  would  say  is  the  decision  to  move 
merger  responsibility  to  another  agency,  whatever  that  agency  is, 
does  not  really  have  to  be  made  in  the  same  way  a  decision  regard- 
ing labor  protection  or  labor  conditions  go.  That  could  still  be  in  the 
Department  of  Transportation  or  could  go  to  the  Department  of 
Transportation.  I  think  there  is  a  lot  that  needs  to  be  considered 
there. 

I  will  say  this,  that  when  there  are  procedures  or  laws  that  allow 
things  to  drag  on,  they  usually  drag  on.  When  things  have  to  be 
done  in  a  hurry,  they  get  done  in  a  hurry,  and  sometimes  that  is 
the  most  effective  way  for  things  to  happen. 

Mr.  Clement.  My  last  question. 

Mr.  Lewis,  Mr.  Shannon,  you  advocate  an  independent  board  at 
DOT.  What  is  the  practical  difference  between  that  and  just  keep- 
ing the  ICC  the  way  it  is  or  stripping  away  some  of  its  unneeded 
functions? 

Mr.  Lewis.  First  of  all,  a  lot  of  the  function  in  the  ICC,  I  assume, 
will  be  eliminated  as  Mr.  Hagen  proposed  in  his  testimony. 

Second,  I  think  by  shortening  the  time  span  and  eliminating  staff 
and  perhaps  reducing  the  number  of  commissioners  from  five  to 
three,  you  will  get  considerable  savings.  And  I  believe  it  could  not 
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be  in  the  Department  of  Transportation  with  a  wall  around  it  at 
considerably  reduced  cost  and  still  protect  the  shippers  and  the 
public. 

Mr.  Shannon.  We  basically  concur  in  that.  These  functions  could 
be  continued  at  the  ICC  under  greatly  reduced  regulation,  much 
shortened  timetables,  but  we  would  be  quite  comfortable  with  the 
transfer  of  those  functions  over  to  DOT,  to  an  independent  agency. 

Mr.  Clement.  Thank  you,  panel. 

Thank  you.  Madam  Chairman. 

Ms.  MOLINARI.  Mr.  Rahall,  very  quickly  because  I  would  like  to 
dismiss  this  panel. 

Mr.  Rahall.  I  will  be  quick,  Madam  Chair.  I  do  not  have  a  spe- 
cific question,  but  I  want  to  commend  each  of  you  for  your  testi- 
mony and  realizing  the  situation  out  in  the  real  world,  the  perspec- 
tive from  which  you  come  on  the  merger  question  is  understood. 

I  would  like  to  make  an  observation  and  I  do  want  to  commend 
the  distinguished  panel  with  respect  to  the  major  issue  of  impor- 
tance to  my  district.  It  was  touched  upon  by  a  couple  of  you  and 
that  is  the  issue  of  coal  rates.  I  have  received  very  few  complaints 
of  late  from  either  producers  or  utilities  and  I  think  as  you  have 
shown,  Mr.  Shannon,  in  your  testimony  and  graphically  illustrated, 
coal  rates  are  going  down  and  I  certainly  appreciate  that. 

I  want  to  especially  commend  you  also,  Mr.  Shannon,  for  being 
so  effective  to  date  in  helping  us  keep  western  coal  out  of  our  east- 
ern markets,  as  well.  And  although  Conrail  does  not  have  a  big 
presence  in  southern  West  Virginia,  I  do  want  to  say  the  same  for 
you  as  well,  Mr.  Hagen. 

Mr.  Hagen.  Thank  you. 

Mr.  Rahall.  While  coal  rates  are  at  a  competitive  level  today,  I 
observe  they  would  not  be  that  way  if  not  for  the  ICC's  coal  rate 
guidelines  being  in  place  as  well  as  the  Staggers  Rail  Act  protec- 
tions for  captive  coal  shippers.  These,  in  my  view,  are  items  which 
must  be  preserved  in  any  transfer  of  ICC  jurisdiction  or  respon- 
sibilities to  any  other  federal  agency.  I  commend  the  panel. 

Thank  you.  Madam  Chair. 

Ms.  MOLINARL  Thank  you,  Mr.  Rahall. 

To  the  panel,  I  want  to  thank  you  again  for  your  patience  and 
inputs. 

To  our  Members,  this  is  a  very  serious  question  that  we  are  con- 
templating that  affects  a  regulation  and  the  Nation,  and  if  the 
Members  so  desire,  we  would  like  to  have  the  gentlemen  before  us 
back  as  perhaps  our  only  panel  if  we  feel  that  there  are  other  is- 
sues we  would  like  to  explore  with  them  at  a  time  that  would  be 
more  efficient  for  them  and  for  us.  So  I  do  want  to  thank  you  for 
all  the  inputs  you  have  given  us. 

I  want  to  also  remind  our  industry,  labor  and  shipper  witnesses, 
we  truly  do  welcome  the  submission  of  additional  written  materials 
for  the  record  including  the  views  of  the  rail  carriers  and  shippers 
who  were  unable  to  appear  here  today. 

Thank  you,  and  to  our  two  remaining  witnesses  we  do  apologize, 
although  I  am  sure  Chairman  Florio  has  a  greater  appreciation  for 
the  lack  of  control  that  we  have  over  the  votes  that  are  being 
called. 

Thank  you. 
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[Recess.] 

Ms.  MOLINARI.  Convene  the  committee  back  to  order  and  see  if 
we  can  move  this  process  along. 

Like  to  introduce  the  Chairman  of  the  Safe  Transit  in  Rail 
Transportation,  the  Honorable  James  Florio,  who,  as  I  understand 
it,  used  to  chair  this  similar  committee  in  Energy  and  Commerce. 

Mr.  Florio.  Down  the  hall.  Madam  Chairwoman,  yes,  that  is 
true. 

Ms.  MOLINARI.  So,  my  goodness,  we  will  have  to  make  sure  any 
advice  you  have  you  please  submit  for  the  record  for  the  chair- 
woman. We  would  like  to  welcome  you  and  thank  you  again  for 
your  patience  and  for  your  participation  this  afternoon  now  and 
would  you  please  introduce  the  gentlemen  that  are  with  you  and 
proceed. 

TESTIMONY  OF  HON.  JAMES  FLORIO,  CHAIRMAN,  SAFE  TRAN- 
SIT AND  RAIL  TRANSPORTATION  (START),  ACCOMPANIED  BY 
EDWARD  WYTKIND,  EXECUTIVE  DIRECTOR,  AFL-CIO  TRANS- 
PORT TRADES  DEPARTMENT,  AND  WILLIAM  G.  MAHONEY, 
COUNSEL  TO  START 

Mr.  Florio.  Well,  thank  you  very  much  Madam  Chairman,  Mem- 
bers of  the  subcommittee.  I  am  pleased  to  be  here  to  be  able  to  dis- 
cuss rail  mergers,  a  subject  that  is  important  to  the  future  of  trans- 
portation, rail  transportation,  particularly  in  this  Nation.  As  you 
indicated,  I  am  representing  an  organization,  START,  Safe  Transit 
and  Rail  Transportation,  a  coalition  that  has  come  together  to  try 
to  preserve  effective  rail  and  transit  service  in  this  Nation. 

With  me,  to  my  left,  is  Ed  Wytkind,  who  is  Executive  Director 
of  the  AFI^CIO  Transportation  Trades  Department;  and  someone 
who  I  know  the  committee  knows.  Bill  Mahoney,  counsel  to 
START. 

Madam  Chairperson,  I  am  really  extremely  enthusiastic  about 
what  it  is  that  we  are  all  doing  here;  trying  to  make  sure  that  we 
have  a  good  transportation  system,  and  certainly  a  very  important 
rail  transportation  system.  And  as  we  face  the  future  for  rail  trans- 
portation, it  is  important  to  understand  what  it  is  we  have  gone 
through  to  get  the  point  we  are  currently  at,  of  having  a  very  good 
rail  transportation  system.  It  has  taken  an  awful  lot  of  hard  work 
and  an  awful  lot  of  sacrifice  by  all  who  are  involved  in  this  issue, 
and  the  employees,  of  course,  are  deserving  as  well  as  some  of  the 
recognition  in  this  success  that  we  have  had. 

Just  a  few  decades  ago  we  had  a  rail  system  that  was  literally 
falling  apart.  There  was  an  new  bankruptcy  every  year.  It  was  cri- 
sis after  crisis.  I  can  remember  reading  about  standing 
derailments;  trains  falling  off  the  track  from  a  position  of  not  mov- 
ing. That  was  an  indication  of  how  dilapidated  the  rail  system  had 
become.  Management,  labor  and  many  others  have  worked  very 
hard  to  overcome  the  problems  facing  the  industry. 

What  I  want  to  do  is  talk  to  you  about  the  subject  you  have 
asked  us  to  speak  about,  eliminating  the  ICC  and  shifting  its  func- 
tions elsewhere.  If  there  is  to  be  change,  which  appears  to  be  the 
way,  it  is  important  for  us  to  evaluate  the  functions  that  the  agen- 
cy performs  and  then  make  sure  those  functions  are  strategically 
placed  so  as  to  be  able  to  be  fulfilled  so  we  can  determine  what 


48 

type  of  rail  and  transportation  system  we  want  to  have  in  this  Na- 
tion. 

We  have  to  make  sure  that  there  is  someone,  some  agency,  some 
body,  that  is  going  to  make  sure  that  we  have  a  transportation  sys- 
tem that  makes  sense,  that  is  a  very  important,  dynamic  part  of 
our  economy,  and,  most  importantly,  one  that  is  safe  and  that  is 
secure  for  the  future. 

Currently  the  major  responsibility  of  the  commission  is  in  the 
area  of  railroad  consolidation  through  mergers  and  stock  control. 
We  have  proceeded,  as  you  know,  from  a  period  in  the  1950s  with 
over  40  large  and  medium-sized  railroads  to  effectively  seven  mega 
railroads  today.  As  we  heard  from  the  previous  panel,  there  are 
discussions  going  on  to  try  to  merge  some  of  these  seven  railroads. 
That,  inevitably,  I  believe,  will  trigger  additional  defensive  merger 
discussions,  perhaps  further  concentrating  economic  power  in  this 
industry. 

Decisions  made  about  the  transportation  system,  including  rail 
mergers,  seriously  affect  the  public  interest.  And  I  was  pleased  to 
see  the  chairwoman  talk  about  preserving  the  concept  of  the  public 
interest  is  extremely  important  and  goes  to  the  heart  of  this  whole 
concept  of  where  it  is  we  are  putting  this  responsibility. 

The  public  interest  entails  the  potential  for  communities  losing 
service,  destroying  economies,  causing  great  hardships  to  our  citi- 
zens in  the  form  of  lost  jobs.  Customers  who  have  made  substantial 
capital  investments  based  on  rail  service  can  suddenly  find  them- 
selves disadvantaged  as  a  result  of  these  activities;  and  competitors 
providing  vital  service  can  find  themselves  threatened. 

As  an  aside,  I  just  want  to  observe  that  I  heard  someone  this 
morning  say  they  were  not  concerned  about  preserving  competitors, 
they  were  concerned  about  preserving  competition.  I  have  never 
heard  of  competition  without  competitors.  So  it  is  something  that 
one  has  to  focus  upon. 

Another  element  of  the  public  interest  to  be  considered  is  the  fate 
of  railroad  employees.  In  the  mid-1950s,  as  you  know,  there  were 
over  a  million  employees.  By  1980,  it  has  been  reduced  to  480,000 
employees.  Today  it  stands  at  approximately  250,000.  Yet  the  rail- 
roads have  carried  more  freight  to  greater  profits  than  at  any  other 
time  in  its  history,  since  the  latter  part  of  the  last  century. 

The  loss  of  jobs  in  the  rail  industry  has  resulted  primarily  from 
several  large  railroad  mergers  that  have  occurred  since  1957.  Each 
merger  has  permitted  the  elimination  of  duplicate  facilities,  offices, 
lines,  shops.  In  other  words,  major  savings  were  realized,  in  some 
respects  at  the  expense  of  workers. 

Early  on,  the  commission  saw  the  justice  of  requiring  the  rail- 
roads to  share  temporarily  some  of  their  permanent  savings  in 
those  mergers  with  those  who  had  provided  them  with  the  oppor- 
tunity to  affect  those  savings:  the  employees.  The  commission  con- 
cluded that  it  had  the  authority  from  the  Congress  under  the  Inter- 
state Commerce  Act,  to  protect  employee  interests  and  adopt  a  for- 
mula for  protecting  those  interests  under  the  provisions  of  an  in- 
dustry agreement  that  that  had  previously  been  agreed  to  as  well. 

With  the  support  of  the  rail  industry,  the  Congress  reaffirmed 
the  importance  of  protecting  employees  in  the  4  "R"  Act  of  1976 
and  the  Staggers  Act  of  1980.  The  purpose  of  the  protection  is 
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threefold:  it  provides  a  partial  temporary  sharing  of  permanent 
savings  of  railroads,  authorized  to  achieve  by  the  Congress,  that  it 
made  at  the  expense,  in  part,  of  the  employees;  it  promotes  effi- 
ciency and  promotes  employee  morale,  which  lessens  the  possibility 
of  interruptions  to  rail  operations,  as  recognized  by  the  Supreme 
Court;  and,  most  significantly,  in  some  respects,  from  the  interest 
of  the  rail  industry,  it  is  designed  to  preserve  for  the  railroads  a 
force  of  skilled  personnel  who  will  return  to  the  railroads  as  attri- 
tion occurs,  as  it  does.  And  this  is  something  that  is  very  important 
to  the  well-being  of  the  industry. 

I  am  sure,  as  you  have  heard,  as  I  have  heard  over  the  years, 
there  are  interesting  anecdotes  about  people  who  sit  around  for 
years  and  years  and  years,  not  doing  anything,  earning  payments. 
Madam  Chairperson,  I  would  just  indicate  to  you  this  is  largely 
mythology.  In  reality,  the  protections  are  based  upon  employee  at- 
trition in  the  industry.  When  averaged,  over  10  percent  of  railroad 
jobs  turn  over  each  year. 

Employees  who  lose  their  jobs  have  seniority  to  come  back  and 
take  the  job  when  it  is  open.  If  they  fail  to  do  that,  they  have  no 
protection  whatsoever.  The  formulas  imposed  by  the  commission 
place  very  stringent  obligations  upon  the  employees.  No  one  can 
just  sit  back  and  receive  annual  or  monthly  allowances  for  pro- 
tracted periods  of  time. 

The  commission  has  also  imposed  a  whole  series  of  conditions 
that  the  employees  are  required  to  adhere  to  if  they  are  to  remain 
eligible  for  the  benefits  and  the  protections  that  they  have.  These 
provisions  have  been  part  of  the  working  conditions  of  every  rail- 
road employee  in  this  country  for  over  60  years.  First  by  contract 
and  then  by  law  and  contract.  They  have  been  found  to  be  fair  and 
equitable  by  both  management  and  labor  and  have  repeatedly  been 
enacted  into  law  by  the  Congress.  The  commission  has  adopted 
them  and  the  courts  have  upheld  them  as  well. 

Let  me  conclude  by  saying  that  whatever  the  decision  about 
where  the  authority  to  review  railroad  mergers  should  rest  ulti- 
mately is  determined  to  be,  there  is  a  need  for  this  committee  and 
for  the  Congress  to  remember  the  concept  of  the  public  interest, 
and  that  it  should  not  be  forgotten,  and  that  interest  includes  the 
well-being  of  the  employees,  as  the  Supreme  Court  has  said  on 
more  than  one  occasion. 

The  authority  for  determining  the  protections  to  be  afforded  em- 
ployees in  mergers,  control  cases  and  other  cases,  now  within  the 
jurisdiction  of  the  commission,  we  believe,  should  reside  with  the 
Secretary  of  Labor  when  that  allocation  of  responsibility  is  finally 
determined.  The  Secretary  of  Labor,  and  the  Labor  Department  of 
course,  has  over  30  years  of  experience  in  considering  the  interests 
of  employees  in  these  kinds  of  issues.  In  addition,  the  Secretary  of 
Labor  also  has  in  his  department  an  experienced  staff,  similarly 
very  familiar  with  the  applications  of  these  types  of  considerations. 

I  would  just,  in  final  conclusion,  say  that  we  have  had  great  suc- 
cess in  this  Nation  with  the  railroad  industry  over  the  last  number 
of  years.  I  was  involved  in  the  Staggers  Act  when  it  was  enacted 
into  law.  As  I  think  you  all  know,  the  railroad  industry  is  at  a  peak 
at  this  point.  There  is  great  prosperity,  and  that  has  come  in  large 
measure  as  a  result  of  some  of  the  employee  sacrifices  they  have 
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made.  They  have  given  up,  in  some  instances,  salary  increases  that 
were  due  in  coming  to  them. 

Even  in  Amtrak.  Amtrak  has  gone  from  a  point  in  1983  of  get- 
ting 53  percent  of  its  operating  cost  out  of  the  fare  box  to  a  point 
now  where  it  gets  80  percent  of  its  operating  costs  out  of  the  fare 
box.  Great  productivity. 

So  I  would  just  ask  that  when  this  subcommittee  and  the  com- 
mittee in  the  Congress  make  their  determinations  as  to  how  this 
whole  issue  will,  in  fact,  finalize  itself,  that  there  be  appropriate 
sensitivity  given  to  the  sacrifices  and  the  contributions  to  produc- 
tivity that  rail  labor  has  made. 

Ms.  MOLINARI.  Thank  you  very  much,  Governor,  for  your  histori- 
cal background  and  your  insights  today.  We  do  appreciate  that.  I 
will  yield  my  initial  questioning  to  Congressman  Franks,  who  is  on 
a  tighter  schedule  than  I. 

Mr.  Franks.  Madam  Chair,  thank  you  very  much. 

Governor,  welcome. 

Mr.  Florio.  Thank  you  very  much. 

Mr.  Franks.  Governor,  maybe  you  can  help  me  understand  some 
of  these  issues  a  bit  better.  I  agree  with  the  chair  that  your  testi- 
mony spoke  very  effectively  to  the  legislative  and  judicial  history 
concerning  the  regulation  of  railway  employment. 

My  question,  I  guess,  is  a  broader  one.  It  seeks  to  find  out  more 
about  why  this  type  of  congressional  action  to  affect  the  market- 
place as  it  relates  to  the  employment  within  the  railway  system  is 
sufficiently  unique  to  justify  congressional  intervention.  You  and  I 
have  witnessed  our  home  State  of  New  Jersey  go  through  some  im- 
portant structural  changes  over  the  course  of  the  last  20  years  in 
terms  of  its  economic  outlook  and  its  employment  profile,  and  we 
have  seen  a  great  deal  of  dislocation  inflicted  on  a  variety  of  as- 
pects of  our  economy  at  home.  We  have  seen  factory  workers,  and 
in  some  cases  schoolteachers  and  a  host  of  professions  adversely 
impacted.  We  have  also  seen  other  sectors  of  the  economy  grow. 

But  there  has  been  unquestioned  dislocation.  The  Congress  has 
not  seen  fit  to  intervene  to  offer  statutory  protection  for  other  ele- 
ments of  the  employment  component  that  have  been  adversely  af- 
fected, and  I  do  know  that  there  are  golden  parachutes  made  avail- 
able in  the  private  sector,  but  that  is  really  not  at  the  direct  initia- 
tive of  the  Congress. 

I  am  just  wondering,  as  schoolteachers  and  factory  workers  are 
listening  to  us  today,  are  they  less  entitled  to  statutory  protection 
from  the  Congress  than  railway  workers? 

Mr.  Florio.  In  some  respects  one  cannot  separate  the  historic 
background  as  to  how  we  have  gotten  to  where  we  have  gotten  in 
this  area.  It  seems  to  me  the  burden  rests  on  those  who  would 
change  what  is  a  process  that  has  resulted  in  us  having  the  most 
productive  rail  industry,  probably  in  the  history  of  this  Nation  at 
this  point  in  time. 

I  would  also  offer  to  you  perhaps  a  somewhat  unusual  perspec- 
tive: the  fact  that  the  rail  industry  benefits  dramatically  from  this 
type  of  a  process  that  we  have,  not  only  in  terms  of  the  points  that 
I  made  earlier,  about  having  a  reservoir  of  skilled  workers  who 
would  not  be  available  when  called  back,  because  there  are  not  a 
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lot  of  ability  for  some  specialized  rail  workers  to  go  off  and  preserve 
the  same  skills  they  have  in  other  areas. 

The  previous  panel  made  a  little  reference  to  the  fact  that — and 
I  am  not  sure  they  put  it  quite  this  way — ^but  there  was  the  impli- 
cation that  if  this  whole  system  was  changed  in  order  to  facilitate 
mergers,  as  some  would  like  to  do  in  the  future,  you  are  going  to 
have  to  undo  the  system  that  you  have  now.  You  would  start  with 
a  whole  series  of  new  contracts  having  to  be  negotiated  to  deal  with 
the  questions  that  are  fairly  well  understood  and  have  been  final- 
ized in  the  past.  So  there  would  be  disruption  in  an  area  when 
there  is  no  need  for  disruption,  particularly  when  we  see  productiv- 
ity being  enhanced,  when  we  see  people  negotiating  outside  the 
context  of  the  system  that  is  in  place. 

Private  companies  negotiate  with  the  unions.  We  are  seeing  Am- 
trak — I  will  be  testifying  in  a  little  while  over  in  the  other  body 
talking  about  Amtrak,  saying,  fine,  if  we  want  Amtrak  to  work  like 
a  business,  let  us  have  it  with  negotiations  going  on.  Everyone  is 
pleased  to  do  that. 

So  in  some  respects  we  have  a  system  that  is  one  that  is  working 
and  what  we  want  to  do  is  to  make  sure  that  we  treat  the  workers 
with  some  fairness. 

Mr.  Franks.  I  think  that  is  an  interesting  answer.  Governor.  I 
guess  my  concern  is  that  what  seems  to  be  most  unique  about  this 
particular  element  of  our  economy  receiving  the  treatment  that  it 
does  is  historic.  It  has  historically  received  this  unique  form  of 
treatment.  But  I  am  not  sure  that  in  and  of  itself  answers  the 
question  as  to  why  that  type  of  statutory  scheme  is  most  appro- 
priate today. 

I  concur  that  collective  bargaining  here  needs  to  be  a  key  compo- 
nent of  any  change.  Certainly  when  major  industries  across  this 
country  are  downsizing,  there  are  oftentimes  attendant  agreements 
made  between  union  and  management  about  any  number  of  issues 
that  affect  the  reduction  in  force  that  take  place.  But,  again,  this 
is  the  most  remarkable  set  of  what  are  called  protections  I  have 
ever  seen  coming  from  the  Congress. 

Mr.  Florio.  I  see  the  red  light  is  on,  but  if  I  might  respond.  This 
is  not  ancient  history.  In  1980,  all  the  things  that  everyone  raved 
about  as  providing  to  the  industry  the  ability  to  go  out  there  and 
be  productive  and  flexible  and  do  well  were  incorporated  into  the 
same  law;  part  of  the  same  effort  that  will  provide  for  this  treat- 
ment for  employees. 

It  is  a  little  difficult  to  say  that  the  agreements  that  have  al- 
lowed the  industry  to  do  so  well  are  now  going  to,  in  a  sense,  uni- 
laterally be  changed,  with  one  component  being  pulled  out  and  the 
other  component,  which  no  one  is  advocating  be  undone,  the  rate 
flexibility  and  all  the  other  benefits  that  the  industry  benefitted 
from.  It  seems  to  me  that  this  was  an  agreement  and  this  was 
something  that  was  thought  through  in  great  detail  as  to  how  to 
strike  the  appropriate  public  interest  balance. 

Mr.  Franks.  Madam  Chair,  I  see  the  red  light  is  on. 

All  I  would  like  to  do,  through  the  rest  of  this  hearing,  is  to  per- 
haps ascertain  whether  or  not  the  industry  has  done  so  well  be- 
cause of  the  actions  that  are  the  subject  of  our  discussion  here 
today. 
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Thank  you  very  much. 

Ms.  MOLINARI.  Thank  you,  Mr.  Franks.  And  I  guess  I  would  fol- 
low up,  too,  with  an  equal  concern  that  says — well,  let  me  turn  that 
around  to  say  because  the  industry  has  done  so  well,  and  there  is 
true  competitiveness  in  the  industry,  is  the  government-defined 
benefit  package,  as  defined  now,  still  necessary? 

Mr.  Florio.  In  some  respect.  Madam  Chair,  the  answer  has  to 
be  yes.  In  large  measure  because  the  stability  that  has  been  pre- 
served in  the  industry  all  came  as  a  result  of  the  package.  We  are 
also  talking  about  the  fact  that  what  we  want  to  do  is  to  make 
sure — interestingly  enough,  the  industry  is  hiring  now. 

The  industry  is  capable  of  hiring  now  in  large  measure  because 
there  has  been  the  preservation  of  employees  with,  in  some  in- 
stances, skilled  trades,  skilled  talents  that  would  not  have  been 
there  in  the  past  if  there  had  just  been  people  being  turned  loose 
with  the  obvious  need  to  go  do  things  to  keep  their  lives  together. 

So  I  think  you  can  say  that  now  that  the  industry  is  doing  very 
well,  they  are  having  brought  home  to  them  the  awareness  and  the 
significance  of  being  able  to  have  preserved  this  base  of  workers. 

Ms.  MOLINARI.  And  I  understand  that.  I  guess  I  follow  up  with 
some  of  the  concerns  that  Mr.  Franks  had  that  would  say  that  I 
think,  clearly,  we  should  not  do  that  for  the  airline  industry  and 
for  the  bus  industry  and  for  the  teaching  industry,  and  that  the 
government  should  not  get  involved  in  all  contract  negotiations  so 
that  any  time  there  is  a  change  in  the  economic  conditions  of  a  cer- 
tain business  upon  which  the  livelihood  of  America  depends,  that 
government  should  intervene  and  declare  a  benefits  package. 

Mr.  Florio.  Let  me,  if  I  could,  defer  to  Mr.  Mahoney  for  a  mo- 
ment on  the  history. 

Mr.  Mahoney.  Madam  Chair  and  Members,  the  protections  do 
not  go  into  effect  any  time  there  is  a  change.  There  are  very  specifi- 
cally limited  instances  in  which  these  protections  become  effective, 
and  they  have  worked  well  for  many  years.  And  it  seems  if  you, 
as  the  Governor  was  saying  a  moment  ago,  if  you  withdraw  them, 
all  of  the  contracts  that  are  now  in  place  will  remain  in  place,  and 
under  the  Railway  Labor  Act  they  cannot  be  changed,  and  employ- 
ees cannot  be  shifted  from  one  railroad  to  another  or  even  from  one 
seniority  district  to  another,  so  they  will  have  to  negotiate  and  re- 
negotiate all  of  these  agreements. 

If  it  comes  down  to  protection,  that  is  the  actual  compensation 
that  the  employees  get  if  they  are  laid  off,  if  that  is  just  wiped  out, 
and  we  say  that  is  the  end  and  we  say  go  negotiate,  well,  the  prob- 
lem is  we  did  used  to  negotiate  these  agreements  all  the  time.  We 
had,  from  1957  to  1972,  we  had  about  eight  or  nine  major  mergers, 
all  with  agreements.  They  were  still  negotiating  up  until  1983.  And 
in  late  1983  the  commission  said  we  can  supersede  the  Railway 
Labor  Act;  you  do  not  have  to  negotiate  anymore  with  these  unions. 
So  there  has  been  very  little  negotiation. 

But  if  it  was  wiped  out,  and  we  could  negotiate — and  we  had  the 
right  to  strike,  which  is  the  only  weapon  you  have,  otherwise,  you 
have  no  bargaining  power  at  the  table.  Fine,  we  could  now  strike; 
we  could  negotiate.  The  employees  would  get  nothing  if  this  is 
taken  away. 
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But,  at  the  same  time,  the  management,  if  it  was  all  taken 
away — if  you  are  going  to  take  away  some  of  it,  take  away  all  of 
it.  If  it  was  all  taken  away,  including  the  commission's  position 
that  they  can  supersede  the  Railway  Labor  Act,  then  this  would  go 
on  for  quite  a  while  under  negotiating  the  changes  in  the  collective 
bargaining  agreement  to  allow  these  mergers  to  go  forward. 

Ms.  MOLINARI.  Thank  you  very  much,  Mr.  Mahoney. 

Mr.  Mineta. 

Mr.  Mineta.  Thank  you  very,  very  much. 

Grovemor,  I  appreciate  your  testimony.  Your  experience  here 
was — ^you  were  Mr.  Railroads  after  Mr.  Staggers  left.  Let  me  ask 
you — in  your  testimony,  say  that  the  labor  protection  portion  of  it 
should  go  to  the  Department  of  Labor.  If  you  look  at  ICC  and  what 
they  have  done — let's  take  something  like  the  Burlington  North- 
ern-Santa Fe  merger  that  is  taking  place  right  now — is  there  any 
way  to  say  how  much  longer  or  how  long  it  would  take,  in  terms 
of  looking  at  the  labor  piece  of  that  merger,  at  the  ICC  versus  the 
Department  of  Labor? 

Mr.  Florio.  Well,  I  think  in  some  respects  we  are  addressing  the 
labor  piece.  The  subject  today  is  largely  mergers,  and  the  discus- 
sion, up  to  this  point  of  this  panel,  has  been  the  Department  of 
Transportation  versus  Justice  Department.  Now,  again,  all  of  this 
is  very  confusing.  There  are  no  definitive  answers. 

The  only  thing  I  would  throw  into  the  mix,  and  you  mentioned 
two  particular  railroads  that  are  competing  now,  you  would  have 
to,  if  you  got  rid  of  this  whole  concept  of  labor  protection,  you 
would  probably  have  to  start  negotiating — ^the  suitor  railroad,  and 
the  two  railroads  that  would  be  coming  together  in  any  merger, 
would  have  to  start  all  over  negotiating  how  the  employees  on  one 
would  interact  with  the  other  line. 

Anyone  who  is  interested  in  facilitating  mergers,  it  seems  to  me, 
is  not  going  to  open  that  whole  can  of  worms  because  it  is  just 
going  to  have  the  process  that  protracted.  What  I  meant  when  we 
were  talking  about  the  labor  protection  piece  of  this,  that  is  the 
only  place  where  there  is  some  expertise.  So  separate  and  apart  on 
the  actual  merger  itself,  it  seems  that  the  discussion  is  going  to  be 
between  DOT  and  the  Justice  Department. 

But  wherever  it  falls  between  those  two  overall,  the  labor  compo- 
nent of  labor  protection,  all  the  other  concerns  that  labor  is  in- 
volved with,  in  some  respects,  as  well  as  how  it  impacts  upon  the 
merger,  ought  to  be  under  the  jurisdiction  of  somebody  who  under- 
stands a  little  bit  about  this  whole  thing.  That  ought  to  be  the  De- 
partment of  Labor. 

Mr.  Mineta.  There  is  also  an  assumption  that  what  exists  in 
present  law  would  be  incorporated  into  what  might  come  about. 

Mr.  Florio.  That  is  an  assumption,  but  some  of  the  witnesses 
today,  and  I  have  read  some  of  the  testimony,  that  there  are  some 
who  are  advocating  that  that  not  be  the  case.  There  are  some  who 
are  advocating  that  the  Justice  Department  not  even  pay  attention 
to  the  history;  that  they  use  their  normal  merger  guidelines. 

I  would  find  that  very  unfortunate.  We  ought  to  incorporate — I 
have  no  difficulty  with  modernizing,  periodically  looking  at  and  re- 
viewing and  upgrading,  but  you  do  not  throw  out  the  whole  history. 
The  history  has  gotten  us  to  a  point,  and,  therefore,  there  is  some 
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rationale  behind  it.  So  I  would  hope  the  ICC's  body  of  law,  in  most 
of  these  areas  if  not  all  of  them,  ought  to  be  incorporated  into  the 
implementing  agency,  whatever  the  implementing  agency  is. 

Mr.  MiNETA.  One  of  my  greatest  regrets  was  that  I  helped  author 
the  labor  protection  provision  in  the  Aviation  Deregulation  Act  and 
that  we  never  got  the  rules  and  regulations  to  implement  that.  I 
personally  have  agonized  over  that  over  a  long  period  of  time  when 
I  look  at  what  has  happened  to  the  airline  industry.  And  sitting  to 
your  right  is  one  of  the  great  giants  in  that  whole  field,  Mr. 
Mahoney. 

Mr.  Florio.  This  is  not  the  place,  obviously,  to  take  on  the  whole 
debate  that  the  chairperson  raised  as  to  whether  we  should  go  the 
other  way  in  this  instance,  but  I  am  sure  there  are  folks  who  will 
make  that  argument. 

Mr.  MiNETA.  My  point  is  it  is  going  to  be  opened  up.  And  I  think 
there  is  going  to  have  to  be  a  lot  of  work  done  to  educate  this  com- 
mittee as  well  as  this  Congress  about  why,  even  though  it  is  histor- 
ical, it  is  important.  Because  as  I  look  at  the  aviation  industry,  and 
having  been  one  of  the  prime  pushers  of  the  Aviation  Deregulation 
Act,  and  having  never  seen  that  LPP  put  into  place,  it  is  one  of  the 
biggest  things  I  have  regretted  about  aviation  deregulation. 

Thank  you  very  much.  Governor. 

Thank  you  very  much.  Madam  Chairwoman. 

Ms.  MOLINARI.  Thank  you  Mr.  Mineta. 

Mr.  Shuster. 

Mr.  Shuster.  I  simply  want  to  say  hello  to  my  old  friend.  Gov- 
ernor Florio.  Good  to  see  you,  Jim.  We  have  fought  many  battles 
together. 

Mr.  Florio.  Good  to  see  you.  Thank  you. 

Ms.  MOLINARI.  Thank  you.  Mr.  Mineta  wanted  a  clarification  as 
to  whether  you  fought  for  or  against  each  other. 

Mr.  Shuster.  Let  me  clarify  that.  We  stood  shoulder  to  shoulder 
together  on  many,  many  rail  issues,  and  if  I  live  to  be  100,  I  will 
never  forget  the  coal  slurry  pipeline. 

Mr.  Florio.  We  have  previously  also  conducted  some  battles  to- 
gether to  preserve  Altoona. 

Ms.  MOLINARI.  The  coal  slurry  pipeline  sends  shivers  up  my 
spine  from  my  predecessor  in  Congress  and  the  position  he  had  on 
that  issue. 

Mr.  Rahall. 

Mr.  Rahall.  Thank  you,  Madam  Chairwoman. 

Governor,  it  is  good  to  see  you  again  today.  I  recall  some  of  our 
battles  together,  as  well.  I  recall  the  coal  slurry  battles  and  my 
twice-a-year  amendment  on  labor  protections  to  every  coal  slurry 
bill  that  was  going  through  here.  I  also  recall  the  Staggers  Rail  Act 
and  our  battles  there,  our  differences,  perhaps,  on  how  best  to  pro- 
tect captive  shippers  of  bulk  commodities — that  is,  coal.  And  while 
we  ended  up  finally  agreeing  on  a  resolution  of  that  issue,  we  never 
disagreed  on  labor  protection  provisions,  and  I  commend  you  for 
your  efforts  on  behalf  of  the  working  men  and  women,  and  I  thank 
you  for  your  testimony  here  today. 

Mr.  Florio.  I  just  cannot  help  but  note  parenthetically  that  one 
of  the  charts  about  the  well-being  of  coal  producers  as  they  ship 
their  products  over,  tends  to  vindicate  what  some  argued  on  behalf 
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of  the  Staggers  Act  with  regard  to  the  coal  shipping  industry.  So 
I  am  pleased  that  it  has  all  worked  out  reasonably  well  as  far  as 
the  people  that  you  always  stood  for  very  strongly. 

Mr.  Rahall.  I  appreciate  that.  And  as  I  said  earlier,  I  don't  be- 
lieve it  would  have  had  happened  if  we  had  not  had  the  rate  guide- 
lines set  down  in  the  ICC.  Thank  you. 

Mr.  Florio.  Thank  you. 

Ms.  MOLINARI.  Thank  you,  Mr.  Rahall. 

Mr.  Lipinski. 

Mr.  Lipinski.  Thank  you.  Madam  Chairwoman.  I  cannot  say  I 
have  engaged  in  any  great  battles  with  the  Governor.  The  only 
thing  I  can  really  say  is  what  I  said  to  him  this  morning,  that 
when  I  was  a  young  freshman  on  this  committee  I,  frankly,  always 
got  confused  between  the  two  Italians  from  over  east  there,  your 
father  and  him.  I  could  never  keep  it  straight  which  was  the  Demo- 
crat and  which  was  the  Republican.  And  I  could  never  really  un- 
derstand why  a  fellow  with  a  name  like  Molinari  ever  wanted  to 
be  a  Republican  either.  But  that  is  another  story  for  another  day. 

It  sounds  to  me  like  we  were  talking  about,  when  we  came  up 
with  all  these  agreements  for  the  railroad  industry  back  a  decade 
or  so  ago,  that  we  were  really  working  on  what  a  lot  of  people  think 
of  as  a  dirty  world,  an  industrial  policy.  Some  people  today  call  it 
the  economic  strategy,  where  we  have  government  and  manage- 
ment and  labor  get  together  for  everyone's  benefit  and  for  the  bene- 
fit of  the  general  economy. 

It  seems  to  me  that  what  you  put  together  at  that  time  has 
worked  out  extremely  well,  because  just  today  Conrail  announced 
their  profits  for  the  last  year  are  $324  million.  That  is  a  nice  little 
profit  for  the  shareholders.  Obviously,  that  railroad  is  doing  ex- 
tremely well.  I  would  assume  that  the  other  six  are  at  least  in  the 
ballpark,  along  with  Conrail,  although  I  do  not  have  those  figures. 

So  I  like  the  idea  of  what  I  will  call  an  economic  strategy  or  an 
industrial  policy  that  you  put  together  a  decade  or  so  ago.  It  would 
be  nice  if  we  could  have  done  that  for  the  aviation  industry  and 
also  for  the  trucking  industry. 

There  is  a  lot  of  talk  here  about  the  6-year  provision  that  labor 
has  in  regards  to  the  railroad  industry.  I  would  like  one  of  you  to 
explain  to  this  panel,  and  anyone  else  here  that  is  interested,  ex- 
actly what  this  6-year  salary  protection  really  is,  and  also  how  it 
came  about.  I  think  it  is  important  for  this  committee  to  know  the 
exact  history  of  that  situation. 

So  any  one  of  you  that  wish  to  take  it  upon  yourself  to  do  so 

Mr.  Florio.  I  will  ask  Mr.  Mahoney  to  briefly  give  you  the  his- 
tory, because  it  would  take  the  afternoon. 

Mr.  Lipinski.  We  do  not  want  it  to  take  the  afternoon. 

Mr.  Florio.  We  will  not  do  that. 

Mr.  Lipinski.  Because  we  have  one  more  panel  and  we  have  a 
vote  coming  up  soon,  so  we  want  to  get  through  this  panel  and  the 
next  panel  before  the  next  vote. 

Mr.  Mahoney.  I  will  do  this  in  a  nutshell.  Over-simplistically, 
but  first  of  all,  the  idea  of  the  protection  was  based  on — the  length 
of  the  protection  was  based  on  the  attrition  rates  in  the  industry. 
And  in  1971,  when  the  protection  period  was  extended  to  6  years, 
it  was  done  at  the  behest  of — by  design — by  Secretary  Hodgson, 
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who  was  under  President  Ford.  And  he  decided  on  this  time  be- 
cause he  had  made  a  study  of  attrition  in  the  industry  and  he  told 
the  Congress  in  those  days,  in  the  hearings  in  those  days,  that  at 
that  time  it  was  about  8  percent,  he  found. 

And  that  seemed  to  be  the  proper  time  that  when  someone  was 
hurt,  by  the  time  that  period  finished  they  should  be  back,  through 
attrition,  to  the  jobs  that  they  used  to  have.  Most  of  them  probably 
before  that,  but  that  was  the  outside.  And  that  was  primarily  why 
that  time  frame  was  put  on  it. 

It  has  been  that  way  ever  since  the  beginning.  The  whole  idea 
of  the  protection  is  to  keep  the  force  in  being  somewhere,  somehow, 
so  that  they  can  recall  them  when  they  need  them.  Because  those 
skills  are  sometimes  hard  to  learn  and  they  are  not  salable  any- 
where else,  many  of  them.  Some  of  them  are,  laborers  are,  but  not 
skilled  signalmen  and  engineers  and  that  sort  of  thing,  they  are 
not.  And  that  is  really  why  we  have  that  period. 

Mr.  LiPlNSKl.  Thank  you,  Mr.  Mahoney. 

Mr.  Mahoney,  I  would  appreciate  it  if  you  would  give  us  the  long 
version  of  this  in  writing. 

Mr.  Mahoney.  Be  happy  to. 

Mr.  LiPiNSKi.  And  I  would  like  to  have  it  disseminated  to  all  the 
members  of  this  subcommittee  and  the  full  committee,  because  I 
think  it  is  extremely  important  that  every  member  of  the  Transpor- 
tation and  Infrastructure  Committee  is  aware  of  exactly  how  this 
came  to  be. 

I  have  heard  a  lot  of  wild  stories,  a  lot  of  wild  accusations  about 
it  and  I  think  people  are  being  extremely  unfair  to  the  people  who 
worked  on  the  railroads  by  many  of  the  charges  that  they  have 
made  about  this.  So  I  am  saying  to  you,  you  are  here  on  this  issue, 
and  I  am  really  asking  you  to  give  us  this  information. 

Mr.  Mahoney.  I  will,  because  I  have  heard  so  much  also;  that 
it  is  6-year  rocking  chair  money  that  they  get.  And  in  43  years  in 
this  field  I  have  not  known  one — I  have  only  heard  of  one  who  did 
that,  and  that  according  to  the  Congressman,  was  the  uncle  of  Con- 
gressman Slattery,  who  he  told  me  he  had  an  uncle  that  did  that. 
That  is  the  only  one  I  have  ever  even  heard  of,  and  I  live  in  this 
field. 

Mr.  LiPlNSKl.  Thank  you  very  much,  gentlemen,  I  appreciate  see- 
ing you  here  today. 

Mr.  Florio.  Thank  you  very  much. 

Ms.  MOLINARI.  If  there  are  no  further  questions.  Governor,  gen- 
tlemen, thank  you  very  much  for  being  with  us  and  we  look  for- 
ward to  working  with  you  as  we  restructure  this  commission. 

Good  luck  on  the  other  side  later.  Governor. 

Our  last  most  patient  witness,  if  he  has  not  turned  gray,  is  Ed- 
ward Emmett,  President  of  the  National  Industrial  Transportation 
League,  and  he  is  joined  by  James  Keeney,  Manager  of  Transpor- 
tation Regulatory  Affairs/Logistics  Analysis 

Mr.  Keeney.  Easy  for  you  to  say. 

Ms.  Molinari.  IMC  Global. 

Grentlemen,  thank  you  for  your  patience  and  please  proceed. 
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TESTIMONY  OF  EDWARD  M.  EMMETT,  PRESIDENT,  NATIONAL 
INDUSTRIAL  TRANSPORTATION  LEAGUE,  ACCOMPANIED  BY 
JAMES  KEENEY,  MANAGER,  TRANSPORTATION  REGU- 
LATORY AFFAIRS/LOGISTICS  ANALYSIS,  IMC  GLOBAL 

Mr.  Emmett.  Madam  Chair,  members  of  the  subcommittee,  my 
name  is  Ed  Emmett.  I  appear  today  as  President  of  the  National 
Industrial  Transportation  League.  You  need  to  be  aware  that  prior 
to  joining  the  league  I  was  a  commissioner  at  the  Interstate  Com- 
merce Commission. 

The  league  is  the  Nation's  oldest  and  largest  broad-based  ship- 
pers organization.  It  represents  shippers  of  all  types,  all  sizes, 
using  all  modes  of  transportation.  At  the  beginning,  let  me  clarify 
my  understanding  or  our  understanding  of  today's  hearing. 

It  is  about  the  rail  merger  functions  of  the  Interstate  Commerce 
Commission,  not  about  all  of  the  tangential  issues  that  might  go 
with  that,  and  we  assume  that  there  will  be  a  subsequent  hearing 
to  talk  about  all  of  the  other  functions  of  the  ICC. 

So  with  that  in  mind,  yesterday  the  league's  Board  of  Directors 
just  happened  to  have  a  meeting,  and  we  have  72  members  of  the 
board  who  represent  a  broad  range  of  American  industry.  The 
chairman  of  our  Railroad  Committee  is  Mr.  Jim  Keeney,  and  so  I 
thought  it  appropriate  that  the  committee  hear  from  someone  other 
than  a  Beltway  type  and  so  we  brought  in  a  real  live  shipper  for 
you  to  hear  from  today.  And  so,  with  that,  let  me  turn  it  over  to 
Mr.  Jim  Keeney. 

Mr.  Keeney.  Thank  you,  Ed.  I  am  Jim  Keeney,  and  you  heard 
my  title.  It  is  a  long  one,  but  I  work  for  IMC  Global  now.  We 
changed  our  name  about  4  months  ago,  so  I  do  not  have  the  new 
cards.  I  apologize. 

Over  the  past  2  years  there  has  been  much  debate  about  the  fu- 
ture of  the  Interstate  Commerce  Commission  and  its  functions. 
This  debate  has  entered  a  heightened  phase  with  even  the  Presi- 
dent calling  for  elimination  of  the  agency  in  the  State  of  the  Union 
address.  When  the  House  of  Representatives  voted  to  eliminate 
funding  for  the  ICC  last  year,  I  and  the  rest  of  the  league  were  sur- 
prised. Our  position  was  and  still  is  that  it  does  not  make  sense 
to  eliminate  the  agency  and  leave  the  underlying  statutes  un- 
changed. 

We  applaud  the  Congress  and  the  administration  for  addressing 
which  functions  should  be  eliminated,  which  should  be  saved,  and 
how  many  remaining  functions  should  be  administered  before 
sunsetting  the  agency.  The  league  has  had  a  long  association  with 
the  commission. 

In  fact,  the  league  was  formed  in  Chicago  in  1907  in  response  to 
the  passage  of  the  1903  Elkins  Act,  which  extended  jurisdiction  of 
the  ICC  to  rail  shippers  as  well  as  railroads,  and  the  1906  Heppron 
Act  which  strengthened  the  authority  of  the  ICC. 

Over  the  past  87  years,  the  league  and  its  members  have  had 
constant  contact  with  the  commission.  When  asked  to  evaluate  the 
ICC  and  its  responsibihties,  I  must  say  it  is  a  matter  of  perspec- 
tive. Much  like  the  tale  of  the  blind  men  who  were  asked  to  de- 
scribe an  elephant,  each  man  touched  a  different  part  of  the  ani- 
mal, one  the  leg,  another  the  tail,  and  yet  another  a  floppy  ear. 
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Their  descriptions  varied  greatly.  This  animal  called  the  ICC  also 
produces  a  variety  of  descriptions,  from  dinosaur  to  sleek  efficiency. 

The  league's  perspective  is  that  of  consumers  of  transportation 
services.  It  is  twofold:  in  a  simplistic  sense,  no  transportation  mode 
or  system  should  exist  without  the  support  of  shippers.  If  the  con- 
sumers do  not  want  or  need  to  utilize  a  form  of  transportation, 
there  is  no  reason  for  it  to  continue.  Also,  in  circumstances  where 
a  shipper  has  no  alternative  but  to  use  a  particular  mode  or  per- 
haps even  a  particular  carrier,  there  needs  to  be  a  referee  to  ensure 
fairness. 

The  league  agrees  that  it  is  time  to  closely  examine  the  functions 
of  the  Interstate  Commerce  Commission.  Many  should  be  elimi- 
nated, some  should  be  retained,  how  and  where  those  functions  are 
retained  remains  the  subject  of  much  debate.  The  league  looks  for- 
ward to  working  with  the  Congress  as  it  wrestles  with  these  deci- 
sions. 

With  regard  to  the  matter  at  hand,  the  league  strongly  endorses 
moving  the  review  of  all  rail  mergers  to  the  Department  of  Justice. 
In  the  review  of  rail  mergers,  the  league  strongly  endorses  the  use 
of  current  antitrust  laws  and  not  the  rail  merger  provisions  of  the 
Staggers  Act. 

The  Staggers  Act  provisions  were  written  some  15  years  ago  with 
an  entirely  different  set  of  circumstance  in  mind  than  that  which 
exists  today.  In  1980,  there  were  73  class  one  railroads.  Today 
there  are  12.  And  of  those,  there  are  seven  major  railroads  and  one 
of  those  is  currently  the  subject  of  a  merger. 

The  Staggers  Act  merger  provisions  were  intended  to  encourage 
an  industry  on  the  verge  of  bankruptcy  to  merge  into  economically 
viable  companies  that  could  compete  with  each  other  in  and  other 
modes  of  transportation.  For  the  most  part,  the  goals  of  the  Stag- 
gers Act  have  been  achieved. 

No  one  can  argue  that  today's  rail  industry  is  on  the  verge  of  col- 
lapse. This  has  been  called  the  golden  era  of  the  freight  and  rail- 
roads. Service  is  better  than  ever  and  still  improving.  The  industry 
is  innovative  and  is  investing  in  the  future.  More  and  more  freight 
is  being  moved  by  rail.  Economic  strength  of  today's  railroads  is 
evidenced  by  the  bidding  war  between  the  BN  and  UP  over  the 
Santa  Fe. 

At  stake  is  $4  billion.  This  is  not  an  industry  near  bankruptcy. 
This  is  a  strong,  vibrant  industry.  Rail  mergers  should  now  be 
judged  by  the  same  antitrust  considerations  as  other  U.S.  compa- 
nies seeking  to  merge.  While  rail  mergers  are  similar  to  mergers 
in  other  industries,  they  are  not  exactly  alike.  Many  shippers  that 
must  use  rail  service  are  served  by  only  one  railroad.  These  ship- 
pers are  captive  and  must  be  protected  from  anticompetitive  mar- 
ket conditions. 

If  Exxon  and  Texaco  were  to  merge,  consumers  would  still  be 
able  to  drive  to  another  service  station  to  buy  gas.  Rail  shippers, 
however,  can  only  use  the  railroad  that  comes  to  their  plant.  Ship- 
pers are  the  reason  railroads  exist  and  shippers  need  to  be  able  to 
participate  in  the  merger  process  wherever  that  process  is  judged. 
Rail-to-rail  competition  must  be  maintained  and  encouraged. 

The  Staggers  Act  has  been  very  successful  in  redeveloping  a  prof- 
itable private  freight  railroad  system.  Its  administration  has  failed. 
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however,  to  promote  rail-to-rail  competition.  Such  competition 
should  be  encouraged  in  the  merger  process.  Competition  must  be 
able  to  be  imposed  to  protect  captive  shippers  beyond  the  merger 
process  as  well. 

In  the  coming  debate  over  the  remaining  ICC  functions,  shippers 
will  bring  forward  specific,  yet  minimal,  recommendations  for  the 
disposition  of  the  remaining  ICC  rail  functions. 

Thank  you  for  the  opportunity  to  present  this. 

Ms.  MOLINARI.  Thank  you  very  much.  Mr.  Shuster. 

Mr.  Shuster.  Thank  you.  If  I  understood  you  correctly,  you  are 
saying  that  your  organization  believes  that  the  merger  should  be 
given  to  the  Department  of  Justice  rather  than  to  the  Department 
of  Transportation — is  that  your  testimony? 

Mr.  Keeney.  Yes,  sir. 

Mr.  Shuster.  Do  you  also  say,  if  I  understand  you  correctly,  that 
we  have  to  be  very  careful  to  protect  competition  in  the  industry 
so  that  a  shipper  has  a  choice  of  more  than  one  railroad  where  pos- 
sible? 

Mr.  Keeney.  Absolutely. 

Mr.  Shuster.  You  think  the  Department  of  Justice  is  the  best 
place  to  do  that,  then,  I  gather? 

Mr.  Keeney.  Yes. 

Mr.  Shuster.  They  will  by  definition  I  suppose  only  concern 
themselves  with  the  question  of  competition  as  opposed  to  the 
broader  issue  of  serving  the  public.  Isn't  that  part  of  the  fundamen- 
tal argument  that  is  going  on  here  today  between  those  who  say 
send  it  to  DOJ  and  those  who  say  send  it  to  the  Department  of 
Transportation;  that  at  the  Department  of  Transportation,  public 
interest  question  will  be  vetted  more  thoroughly  than  it  will  be 
over  at  the  Department  of  Justice? 

Mr.  Emmett.  Mr.  Chairman,  if  I  may,  the  concern  of  shippers  is, 
or  the  feeling  of  shippers  represented  by  the  league,  is  quite  simply 
that  the  protection  of  competition  is  what  protects  shippers  best 
and  if  that  is  the  focus  of  the  antitrust  provisions,  then  that  best 
protect  shippers. 

We  would  also  point  out  just  a  reality  check  needs  to  be  done. 
How  many  mergers  will  there  be?  We  are  down  to  12  or  13,  de- 
pending on  bow  you  measure.  Class  1  railroads.  There  are  only 
seven  major  railroads  left.  Does  it  make  sense  to  create  a  new 
structure  in  the  DOT  to  handle  what  at  most  can  be  three  mergers 
in  the  future?  So  since  the  Department  of  Justice  is  already  geared 
to  handle  such  things,  it  makes  sense  to  our  board  that  those  be 
handled  by  Justice,  who  already  handles  them  for  all  the  other  in- 
dustries. 

Mr.  Shuster.  Thank  you  very  much. 

Ms.  Molinari.  Mr.  Lipinski. 

Mr.  Lipinski.  I  have  no  questions  for  this  panel  but  thank  the 
gentlemen  for  being  here  and  apologize  to  them  that  they  had  to 
wait  so  long  for  their  testimony,  but  it  does  get  to  be  a  cumbersome 
procedure  when  we  have  to  go  and  vote  on  the  House  Floor. 

Ms.  Molinari.  Thank  you. 

Let  me  ask  a  follow-up  question  to  the  question  posed  by  Mr. 
Shuster.  Clearly,  the  scenario  that  you  describe  relative  to  the  lim- 
ited amount  of  shippers  that  we  have  and  the  frequency  for  merg- 
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ers  not  being  an  overwhelming  caseload,  nonetheless  it  seems  to 
me  that  based  on  that  scenario  the  conclusion  that  must  be  drawn 
is  that  in  some  cases  if  there  is  an  economic  recession  that  affects 
the  industry  that  mergers  as  an  opportunity  to  save  one  may  be 
the  wave  of  the  future.  Those  clearly  will  be  incidents  that  come 
up  where  the  freight  rail  lines  may,  in  fact,  need  to  merge  in  order 
to  save  the  ability  for  one  to  function  in  an  economic  recession.  The 
Department  of  Justice  couldn't  rule  on  that  based  on  its  current 
statute.  How  do  you  suggest  we  deal  with  that  so  that  a  shipper 
is  not  left? 

Mr.  Emmett.  If  I  may  ask,  why  would  the  Department  of  Justice 
not  be  able  to  move  on  that? 

Ms.  MoLiNARi.  It  is  my  understanding  that  the  Department  of 
Justice  statute  just  allows  for  consideration  of  competitiveness  as 
opposed  to  the  lifeblood  of  a  line. 

Mr.  Emmett.  I  think  it  would  be  a  question,  Madam  Chairman, 
of  would  that  merger  diminish  competition,  and  clearly  if  the  merg- 
er preserved  a  line,  it  would  be  preserving  competition,  not  dimin- 
ishing it. 

Ms.  MOLINARI.  I  guess  the  problem  I  am  struggling  with  is  that 
if  you  have  a  limited  amount  of  freight  railroads  and  we  don't 
change  the  DOJ  statute  and  we  bring  all  the  ICC  ability  to  mergers 
to  DOJ  that  there  is  a  pretty  good  chance  that  DOJ  would  never 
approve  a  merger. 

Mr.  Emmett.  I  guess  you  could  say  there  is  that  chance,  but 
when  you  are  down  to  seven  major  railroads  in  the  United  States, 
you  are  not  looking  at  a  situation  where  a  lot  of  mergers  are  going 
to  occur. 

],  would  give  you  the  example  of,  let's  take  city  A,  served  by  two 
railroads.  One  of  those  railroads  is  about  to  go  out  of  business.  The 
other  railroad  serving  city  A  offers  to  merge.  The  Justice  Depart- 
ment under  its  procedures  could  say  you  can  merge  with  that  rail- 
road but  only  if  you  sell  off  certain  numbers  of  lines  to  a  third  rail- 
road to  provide  service  to  city  A.  So  the  Department  of  Justice  has 
the  ability  to  handle  those  situations,  and  that  is  an  ongoing  exper- 
tise as  opposed  to  creating  some  level  of  expertise  in  a  vestige  of 
the  ICC  at  the  Department  of  Transportation  to  handle  what  may 
be  one  case  every  10  years. 

Ms.  MOLINARI.  Just  even  though  that  was  not  the  main  focus  of 
the  hearing  today,  but  the  fact  that  we  have  you  here,  I  would  like 
to  ask  you  if  the  Transportation  League  has  a  position  on  what 
Congress  should  do  with  the  mandatory  labor  practices  that  was 
discussed  by  the  previous  panel? 

Mr.  Emmett.  We  don't  have  a  position.  I  think  anything  that  pro- 
vides efficiency  to  the  transportation  industry  we  are  in  favor  of; 
so  at  the  appropriate  time  we  will  be  commenting  on  whether  or 
not  labor  protection  provides  efficiency. 

Ms.  MOLINARI.  Fair  enough. 

Mr.  Keeney,  did  you  want  to  add  to  that? 

Mr.  Keeney.  No. 

Ms.  MOLINARI.  I  would  like  to  conclude  the  hearing  and  thank 
everyone  for  being  with  us.  I  would  particularly  like  to  thank 
Chairman  Shuster  for  staying  with  us  throughout  the  day.  I  am 
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not  sure  if  it  is  because  he  has  such  an  interest  in  this  subject  mat- 
ter or  because  he  is  keeping  an  eye  on  me. 

Mr.  Lipinski,  I  would  also  like  to  thank  you.  I  would  like  to 
thank  and  introduce  to  the  transportation  players  in  this  room 
Glenn  Scammel,  who  we  stole  from  the  former  Energy  and  Com- 
merce Committee,  and  thank  him  for  making  this  hearing  a  lot 
easier. 

With  that,  the  hearing  is  adjourned.  Thank  you. 

[Whereupon,  at  1:55  p.m.,  the  subcommittee  was  adjourned.] 
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PREPARED  STATEMENTS  SUBMITTED  BY  WITNESSES 


STATEMENT  OF  GOV.  JAMES  FLORIO,  CHAIRMAN 
SAFE  TRANSIT  AND  RAIL  TRANSPORTATION  (S.T.A.R.T.) 

BEFORE  THE  RAILROADS  SUBCOMMITTEE  OF  THE  COMMTTTEE  ON 
TRANSPORTATION  AND  INFRASTRUCTURE 

U.S.  HOUSE  OF  REPRESENTATIVES 

THE  INTERSTATE  COMMERCE  COMMISSION'S  MERGER  AUTHORITY 

JANUARY  26,  1995 


Madame  Chair  and  Members  of  the  Subcommittee,  I  am  pleased  to  be  here 
today  to  discuss  rail  mergers,  a  subject  important  to  the  future  of  transportation  in  this 
country.    I  am  here  representing  Safe  Transit  and  Rail  Transportation  —  START   -  a 
coalition  united  to  preserve  effective  rail  and  transit  service  in  this  country 
Accompanying  me  is  Edward  Wytkind,  executive  director  of  the  AFL-CIO 
Transportation  Trades  Department,  and  William  G   Mahoney,  counsel  to  START 

As  we  face  the  future  for  rail  transportation  in  this  country,  it  is  important  to 
understand  what  we  have  gone  through  to  maintain  a  rail  transportation  system     It  has 
taken  hard  work  and  sacrifice  by  all  involved  including  the  employees 

Just  a  few  decades  ago  we  had  a  rail  system  that  was  falling  apart     There  was  a 
new  bankruptcy  every  year  --  crisis  after  crisis     I  remember  clearly  the  stories  of 
standing  derailments,  railroad  cars  falling  over  while  standing  still. 

Management,  labor  and  many  others  worked  hard  to  overcome  the  problems 
facing  the  industry,  working  together  to  ensure  a  rail  transportation  system  that  could 


prosper  and  serve  the  needs  of  our  economy     Today,  the  railroad  industry  is 
financially  strong,  and  that  is  good  news  for  the  country.    Revenues  are  up,  profits  are 
up,  and  traffic  is  soaring 

Now  there  is  talk  of  eliminating  the  Interstate  Commerce  Commission,  and 
shifting  its  functions  elsewhere     If  there  is  to  be  change,  you  will  be  making  decisions 
that  will  determine  what  kind  of  rail  and  transportation  system  we  have  in  the  future 
Who  is  going  to  ensure  that  we  have  a  surface  transportation  system  in  this  country 
that  makes  sense,  that  is  a  dynamic  part  of  our  economy,  that  is  safe,  and  that  is 
prepared  for  the  future? 

Currently,  a  major  responsibility  of  the  Commission  is  in  the  area  of  railroad 
consolidation  through  mergers  and  stock  control     We  have  proceeded  from  more  than 
40  large  and  medium-sized  railroads  in  the  late  1950s  to  seven  mega-railroads  today  - 
all  through  mergers  approved  by  the  ICC. 

And  we  are  informed  daily  of  the  jousting  between  the  Burlington  Northern  and 
Union  Pacific  for  control  of  the  Santa  Fe     A  merger  of  that  railroad  with  one  of  its 
suitors  could  trigger  additional  defensive  mergers,  further  concentrating  the  economic 
power  of  the  industry 

Decisions  made  about  our  transportation  system,  including  rail  mergers, 
seriously  affect  the  public  interest.    Communities  can  lose  service,  destroying  their 
economies  and  causing  great  hardship  to  its  citizens  in  the  form  of  lost  jobs 
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Customers  who  have  made  substantial  capital  investments  based  on  rail  service  can 
suddenly  find  themselves  disadvantaged.    And  competitors  providing  vital  service  can 
find  themselves  threatened. 

Another  element  of  the  public  interest  to  be  considered  is  the  fate  of  railroad 
employees.    In  the  mid-1950s  railroad  employment  stood  at  over  one  million,    by  1980 
it  had  been  reduced  to  about  480,000,  including  Amtrak.    Today  it  stands  near 
250,000.    Yet  the  railroads  today  carry  more  freight  at  greater  profits  than  at  any  time 
since  the  latter  part  of  the  last  century 

The  loss  of  jobs  in  the  railroad  industry  has  resulted  primarily  from  several 
major  railroad  mergers  which  have  occurred  since  1957     Each  merger  permitted  the 
elimination  of  what  had  become  duplicate  offices,  lines  and  shops     In  other  words,  the 
major  savings  were  realized  at  the  expense  of  the  workers     Early  on,  the  Commission 
saw  the  justice  of  requiring  the  railroads  to  share  temporarily  some  of  their  permanent 
savings  in  those  mergers,  with  those  who  provided  them  —  the  railroad  employees 

The  Commission  concluded  that  it  had  authority  from  Congress  under  the 

Interstate  Commerce  Act  to  protect  employee  interests  and  adopted  a  formula  for 

protecting  those  interests  from  the  provisions  of  an  industry-wide  agreement  negotiated 

in  1936     When  the  ICC's  imposition  of  this  formula  was  challenged,  the  Supreme 

Court  of  the  United  States  affirmed  the  Commission's  action  saying: 

'The  now  extensive  history  of  legislation  regulating  the  relations  of 
railroad  employees  and  employers  plainly  evidence  the  awareness  of 
Congress  that  just  and  reasonable  treatment  of  railroad  employees  is  not 
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only  an  essential  aid  to  the  maintenance  of  a  service  uninterrupted  by  labor 
disputes,  but  that  it  promotes  efficiency,  which  sufren  through  loss  of  employee 
morale  when  the  demands  of  justice  are  ignored."' 


With  the  support  of  the  rail  industry,  the  Congress  reaffirmed  the  importance  of 
protecting  employees  in  the  Railroad  Revitahzation  and  Regulatory  Reform  Act  of 
1976  --  the  4R  Act  --  and  in  the  Staggers  Act  of  1980 

The  purpose  of  the  protection  is  threefold     It  provides  a  partial  temporary 
sharing  of  the  permanent  savings  railroads  are  authorized  by  Congress  to  make  at  the 
expense  of  employees,  it  promotes  efficiency,  and  promotes  employee  morale  which 
lessens  the  possibility  of  interruptions  to  rail  operations  as  recognized  by  the  Supreme 
Court,  and,  it  is  designed  to  preserve  to  the  railroads  a  force  of  skilled  personnel  who 
will  return  to  the  railroads  as  attrition  occurs 

The  skills  of  a  great  many  railroad  occupations  are  not  easily  learned  nor  are 
they  readily  saleable  in  other  industries     Because  of  the  reduction  of  jobs  in  the 
industry,  most  of  the  remaining  employees,  because  of  their  age,  will  find  re- 
employment difficult  if  not  impossible.    The  seniority  rights  of  railroad  workers, 
particularly  today,  extend  over  vast  geographic  distances    Consequently,  the  required 
exercise  of  those  rights  particularly  when  related  to  the  upheaval  created  by  a  rail 
merger,  can  cause  extreme  hardship 


'U.S.    V.    Lowden.    308    U.S.    225,    235-6    (1939). 
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I  am  sure  you  have  heard,  as  I  did  for  many  years,  the  stories  about  rail 
employees  getting  six  years  of  protection,  usually  six  years'  of  full  wages.   The  stories 
are  mythical 

In  reality,  the  protections  are  based  upon  employee  attrition  in  the  industry     On 
average,  over  10  percent  of  railroad  jobs  turn  over  every  year     Employees  who  lose 
their  jobs  have  seniority  to  come  back  and  take  a  job  that  is  open     If  they  fail  to  do 
so,  they  have  no  protection  whatsoever 

The  formulas  imposed  by  the  Commission  place  very  stringent  obligations  upon 
employees  No  one  can  just  sit  back  and  receive  six  years  of  monthly  allowances  If 
he  or  she  is  allowed  to  do  so,  the  railroad  managers  aren't  doing  their  job. 

As  the  Commission  has  interpreted  its  conditions,  no  employee  can  become 
eligible  for  coverage  unless  he  or  she  can  show  a  causal  nexus  between  the  approved 
transaction  and  the  particular  event  that  he  believes  affected  him;   the  type  of  effect 
upon  the  employee  must  be  one  provided  for  in  the  conditions  imposed,  and,  the 
employee  must  exercise  his  or  her  seniority  to  obtain  a  job  paying  equal  or  better 
compensation  which  does  not  require  a  change  in  residence;  must  return  to  service 
when  called  for  a  job  upon  which  he  can  bid,  and  must  accept  comparable 
employment  when  offered  by  the  railroad 

These  provisions  have  been  a  part  of  the  working  conditions  of  every  railroad 
employee  in  this  country  for  almost  60  years,  first  by  contract  and  then  by  law  and 
contract.   They  involve  no  tax  dollars,  they  have  been  found  to  be  fair  and  equitable  to 
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both  management  and  labor  repeatedly  by  the  Congress,  the  Commission  and  the 
courts 

Whatever  the  decision  about  where  the  authority  to  review  railroad  mergers 
should  rest,  the  need  to  remember  the  public  interest  should  not  be  forgotten.    And 
that  includes  the  interest  of  the  employees,  as  the  Supreme  Court  has  held.    The 
authority  for  determinmg  the  protections  to  be  afforded  employees  in  merger,  control 
and  other  cases  now  within  the  jurisdiction  of  the  Commission  should  reside  in  the 
Secretary  of  Labor,  who  has  over  30  years  of  experience  in  considering  the  interests  of 
employees  in  these  kinds  of  issues.    In  addition  he  already  has  in  his  Department  an 
experienced  staff  thoroughly  familiar  with  the  application  of  these  formulas 

I  appreciate  the  opportunity  to  share  these  views  with  you     We  are  anxious  to 
work  with  the  Members  of  the  Committee  in  any  way  we  can  to  ensure  that  the  sound 
rail  transportation  system  we  have  today  will  be  preserved. 
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OF  THE  COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE 
U.S.  HOUSE  OF  REPRESENTATIVES 


January  26,  1995 

Madani  Chairwoman,  Members  of  the  Committee: 

Good  morning.  My  name  is  Jim  Hagen.   I  am  Chairman  and  CEO  of  Conrail, 
and  I  am  very  pleased  to  have  the  opportunity  to  appear  before  you  this  morning  to 
discuss  the  future  of  rail  regulation  and  especially  rail  mergers. 

Let  me  begin  by  going  right  to  the  bottom  line  of  Conrail's  position:  we  believe 
the  time  has  come  to  repeal  the  rail  provisions  of  the  Interstate  Commerce  Act.  Rail 
regulation  has  outlived  its  purpose;  worse,  its  continuation  hurts  railroads,  shippers,  and 
consumers.  We  believe  the  public  is  best  protected  not  by  regulation  but  by  the  fierce 
(^mpetition  that  effectively  constrains  rail  rates  in  every  market  for  every  commodity. 
And  if  we  are  to  rely  on  competition  to  protect  the  public,  then  rail  mergers  should  be 
assessed  under  a  standard  that  preserves  competition  —  the  antitrust  laws.  In  short: 
railroads  should  be  treated  like  other  industries. 

I  have  worked  in  raikoading  —  both  in  government  capacities  and  in  the  industry 
itself-  all  my  professional  life.  During  that  time,  it  has  become  clear  that  the  economic 
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regulatory  scheme  bore  significant  responsibility  for  the  financial  collapse  of  the  rail 
industry  in  the  1960's  and  the  1970's,  and  that  the  partial  deregulation  of  the  1980's  was 
significantly  responsible  for  its  resurgence.  But  railroads  still  have  a  long  way  to  go    If 
they  are  to  play  their  vital  role  in  the  nation's  commercial  life  in  the  next  century,  that 
regulatory  scheme  must  be  eliminated. 

In  the  last  century,  and  in  the  early  part  of  this  one,  the  regulatory  scheme 
reflected  the  dominant  position  railroads  occupied  in  the  national  transportation  system. 
Like  all  regulated  industries,  railroads  had  given  up  control  of  their  rates,  routes,  and 
services  in  return  for  government  protection  of  their  franchises,  and  assurances  that  they 
would  earn  a  competitive  rate  of  return  on  their  assets.  While  the  regulatory  regime 
continued  to  expand,  the  other  half  of  that  bargain  was  not  (and  could  not  be)  kept.  With 
the  advent  of  the  federally  supported  interstate  highway  system,  railroads  faced  a 
formidable  competitor,  the  truck.  Within  20  years,  railroads  had  lost  more  than  half 
their  freight  business,  within  two  more  decades,  that  figure  would  increase  to  three- 
quarters. 

As  the  railroads'  dominant  position  was  lost,  however,  the  regulatory  system  did 
not  change.  Not  until  1980,  when  railroads  throughout  the  country  were  in  bankruptcy, 
shippers  were  unable  to  receive  the  service  they  needed,  and  the  system  was  threatening 
to  collapse,  was  the  first  significant  change  in  regulation  attempted.  That  change  ~ 
embodied  in  the  Staggers  Rail  Act  of  1980  ~  has  been  uniformly  applauded  by  raihoads 
and  shippers  alike.  Indeed,  the  results  of  that  reform  have  been  remarkable.  Freed  to 
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compete,  the  railroads  did  so,  returning  to  financial  health  but  not  by  raising  their  rates, 
but  by  cutting  their  costs,  achieving  enormous  productivity  gains,  renewing  their  track 
and  equipment,  and  devising  innovative  rate  and  service  packages    In  short,  the  railroads 
did  what  was  necessary  to  meet  their  customers'  needs,  and  win  back  their  business 
What  has  happened  to  rail  rates  since  1 980  bears  emphasizing    The  ICC  reports  that 
since  Staggers  rail  rates  have  declined  in  real  terms  by  33.3%    Rate  declines  occurred  for 
all  rail  commodities  --  including  such  heavy  users  of  rail  service  as  coal  and  grain 

But  ~  there  is  always  a  "but"  —  no  railroad,  not  even  the  most  prosperous,  has 
achieved  the  goal  set  by  Congress  in  1980  of  long-term  revenue  adequacy.  This  means 
that  railroads  are  not  earning  a  return  on  their  assets  equal  to  the  cost  of  capital    That,  in 
turn,  means  that  railroads  are  necessarily  disinvesting,  as  investors  look  for  better 
opportiinities.  Complete  disinvestment  will  not  happen  overnight;  but  disinvestment  is 
happening,  and  it  will  continue.  The  culprit?  Again,  there  are  many.  But  regulation 
remains  a  prime  one. 

Railroads  are  still  required  to  operate  money-losing  routes  and  services.  They  are 
still  able  to  make  competitive  adjustments  in  their  tariffs  only  after  20  days'  notice  ~ 
which  is  often  long  after  the  traffic  has  moved.  Resources  are  still  spent  conforming 
contracts  to  ICC  rules,  even  though  the  parties  themselves  have  struck  their  deal.  Entire 
separate  sets  of  books  and  accounts  ~  expensive  and  time-consuming  -  are  required  to 
be  kept.    Job  and  salary  protection  for  rail  employees  affected  by  certain  regulated 
transactions  is  mandated,  not  bargained  for.  And  the  ICC,  after  years  of  staff  and  budget 
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cuts,  is  often  unable  to  respond  quickly  to  rail  requests  for  the  permission  necessan,'  to 
make  changes  in  rates,  routes,  inter-railroad  coordinations,  line  construction,  exemptions, 
and  so  on. 

There  is  no  longer  any  economic  or  other  policy  need  for  this.  Continued 
economic  regulation  of  the  railroads  serves  no  public  purpose.  To  the  contrary,  much  of 
the  remaining  regulatory  scheme  is  actively  harmful:  compelling  continuation  of 
uneconomic  operations,  delaying  competitive  ratemaking,  slowing  completion  of 
intracorporate  restructuring  and  interline  efficiencies,  and  generally  diverting  railroads' 
attention  from  their  most  important  job:  meeting  their  customers'  needs. 

Moreover,  regulating  only  this  one  small  piece  of  the  U.S.  transportation  market 
defies  common  sense.  Rail  revenues  are  about  0.4%  of  the  gross  national  product,  and 
about  7%  of  total  freight  transportation  expenditures  (trucks  account  for  78.5%).  While 
raih-oads  employ  about  250,000  workers,  trucking  companies  employ  about  1.5  million. 
The  revenues  of  every  one  of  the  Fortune  top  10  companies  exceed  those  of  entire  rail 
industry,  the  nation's  largest  company  has  about  five  times  the  rail  industry's  revenues. 
If  one  looked  about  the  economy  for  industries  that  needed  regulating,  raikoads  would 
surely  not  come  to  mind. 

It  should,  therefore,  be  clear  that  it  was  competition  ~  not  regulation  ~  that 
produced  the  post- 1980  rail  productivity  gains,  the  improvement  in  rail  service,  the 
decline  in  rail  rates,  and  the  increased  prosperity  of  the  raikoads.  There  is  competition 
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for  every  commodity  and  on  every  route.   And  this  most  emphatically  includes  coal, 
grain,  chemicals,  and  other  traditionally  heavy  users  of  rail  service 

Competition  does  not  come  just  from  trucks  and  barges,  altliough  they  are  the 
most  immediate  things  you  might  think  of  Let  me  give  you  an  example  of  another, 
pervasive  form  of  competition  called  "source  competition  "  Let's  say  a  coal  mine 
located  on  a  Conrail  line  wants  to  get  the  business  of  a  utility  located  in  Chicago.  That 
mine  and  Conrail  become  partners  in  direct  competition  with  mines  located  on  CSX  and 
mines  located  on  the  Norfolk  Southern  Railroad,  and  mines  located  west  of  Chicago  as 
well.  The  Chicago  utility  will  pick  the  mine/railroad  combination  that  delivers  the  coal 
at  the  lowest  total  cost.  Thus,  even  though  the  mines  are  located  on  different  railroads, 
Conrail,  CSX  ,  NS  and  the  western  carriers  compete  fiercely  for  the  business. 

Madam  Chairwoman,  let  me  say  it  plainly:  there  are  no  captive  shippers.  Not  in 
any  line  of  business,  and  not  in  any  geographic  region. 

What  does  all  this  have  to  do  with  mergers'^  I  submit  that  it  is  directly  related  I 
am  here  today  urging  you  to  let  competition,  not  regulation,  govern  rail  behavior.  But 
you  and  I  both  know  that  railroads  are  a  heavily  concentrated  industry.  While  there  are 
hundreds  of  vitally  important  short  line  and  regional  carriers  -  on  whom  Conrail  and 
other  big  railroads  are  heavily  dependent  -  there  are  only  seven  big  carriers,  four  in  the 
west  and  three  in  the  east.  And  you  and  I  also  know  that  there  is  talk  of  mergers  among 
them. 
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If  the  nation  is  to  rely  on  competition  to  restrain  rail  rates,  competition  must  be 
the  test  against  which  rail  mergers  are  measured    The  antitrust  laws  are  the  primary 
guarantors  of  competition  in  our  economy  —  mergers,  acquisitions,  and  consolidations 
between  other  companies  or  businesses  are  governed  by  those  laws.  But  rail  mergers  are 
subject  to  a  different  standard  in  which  competition  is  just  one  of  many  issues  that  is 
considered.  Rail  mergers  that  could  not  be  approved  under  a  competition  test  can  be 
approved  by  the  ICC.  This  should  stop    Rail  mergers  should  be  handled  by  the 
Department  of  Justice  under  the  same  laws  that  apply  to  other  businesses. 

When  non-railroad  firms  merge,  they  must  first  notify  the  Justice  Department  and 
the  Federal  Trade  Commission  and  provide  information  to  them  about  the  competition 
between  them  (to  demonstrate  that  their  customers,  and  the  economy  in  general,  will  not 
be  harmed  by  the  merger),  and  about  the  expected  benefits  and  efficiencies  to  be 
achieved  from  the  merger.  After  weighing  these  benefits  against  the  competitive  impact 
of  a  proposed  merger,  the  Justice  Department  or  the  FTC  can  demand  more  information, 
and  it  can  negotiate  with  the  merging  parties  to  limit  the  scope  of  the  merger,  or  to 
require  some  aspects  of  the  merged  firm  to  be  spun  off,  or  to  set  other  conditions  that 
will  protect  consumers.  If  the  merging  parties  refuse,  the  government  will  go  to  court  to 
block  or  to  seek  conditions  on  the  merger.  In  conducting  its  investigation.  Justice  or  FTC 
will  typically  seek  out,  meet  with,  and  otherwise  solicit  the  views  of  many  affected 
interests  ~  competitors,  customers,  suppliers,  and  so  forth  to  be  sure  that  their  concerns 
are  fully  understood  and  represented. 
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If  a  merger  does  not  present  competitive  concerns,  the  government  review 
process  is  usually  complete  in  a  few  months    Even  an  opposed  merger  is  usually  ruled 
on  within  a  year.  If  a  merger  is  approved,  a  private  party  who  believes  it  will  be  or  has 
been  competitively  harmed  can  still  bring  a  lawsuit  to  block  or  condition  the  merger  —  or 
to  seek  damages  from  any  anticompetitive  conduct  that  results  from  it. 

By  contrast,  ICC  rail  merger  review  can  take  three  years.  The  process  allows 
private  parties  to  seek  special  advantages  no  matter  how  little  or  indirectly  they  may 
actually  be  affected  by  a  merger.  And  it  allows  proposed  merger  partners  to  seek  and 
win  approval  of  plainly  anticompetitive  mergers.  This  is  great  for  lawyers  and 
consultants,  but  it  is  not  good  for  competition  ~  or  for  the  shippers  and  consumers  who 
rely  on  it.  And,  by  the  way,  after  a  merger  is  approved  by  the  ICC,  all  other  laws  are 
pre-empted.  No  one  is  permitted  to  protect  their  interests  in  court,  no  matter  what 
happens. 

In  my  view,  then,  the  public  policy  underlying  rail  mergers  and  rail  economic 
regulation  overall  must  necessarily  be  related.  I  cannot  sit  before  you  this  morning  and 
urge  repeal  of  rail  regulation  on  the  grounds  that  competition  will  protect  the  public, 
unless  I  also  seek  to  preserve  competition  in  the  rail  merger  process.  These  two  policies 
-  der^ulation  and  antitiiist  enforcement  -  go  hand  in  hand. 

For  this  reason,  Conrail  urges  both  the  repeal  of  the  rail  provisions  of  the 
Interstate  Commerce  Act,  and  the  vigorous  enforcement  of  the  nation's  antitrust  laws  to 
i  that  repeal  will  serve  the  public  interest. 
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In  sum.  Madam  Chairwoman,  if,  as  many  believe,  the  ICC  is  to  be  eliminated,  let 
us  not  make  a  sham  of  it  by  simply  transferring  its  functions  to  another  address,  or, 
worse,  by  transferring  its  core  functions  but  according  insufficient  budget  and  staff  to 
administer  them  properly.  Congress  can  meet  the  demand  for  more  efficient  government 
and  for  a  more  competitive  rail  industry  only  by  eliminating  rail  regulation. 

Thank  you  again  for  inviting  me  this  morning  and  for  the  opportunity  to  set  forth 
Conrail's  views  on  these  important  matters  I  would  be  pleased  to  answer  any  questions 
you  might  have. 
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Good  morning  Chairman  Shuster  and  Chairwoman  Molinari,  imd  the 
members  o£  the  Subcommittee  on  Railroads  of  the  House 
Transportation  and  Infrastructure  Committee. 

My  name  is  Robert  D.  Krebs .  I  am  Chairman,  President,  and 
Chief  Executive  Officer  of  Santa  Fe  Pacific  Corporation  and  The 
Atchison,  Topeka  and  Santa  Fe  Railway  Company.  This  year  I  am  also 
the  Chairman  of  the  Association  of  American  Railroads.  I  recently 
had  the  honor  to  serve  as  the  Chairman  of  the  National  Commission 
on  Intermodal  Transportation,  which  as  you  know  was  established  by 
Congress  in  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA) . 

I  appreciate  the  opportunity  to  testify  before  you  today  on 
behalf  of  Santa  Fe.  Let  me  first  congratulate  Chairman  Shuster  on 
his  new  position  on  the  full  Committee  and  Chairwoman  Molinari  on 
her  new  position  as  head  of  this  new  Subcommittee  on  Railroads.  I 
applaud  the  consolidation  of  railroad  matters  with  other 
transportation  issues  under  the  jurisdiction  of  the  Transportation 
and  Infrastructure  Committee,  and  appreciate  the  quick  attention 
that  you  have  given  today  to  the  important  issues  under 
consideration . 
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My  testimony  will  focus  upon  the  question  of  how  rail  mergers 
should  be  reviewed.  This  is  a  topic  of  critical  concern  not  only 
to  you,  but  to  Santa  Fe  as  a  company,  to  our  shareholders  and 
employees,  and  most  important  to  our  customers  -  the  shipping 
public.  Thanks  to  the  passage  of  the  Staggers  Act  in  1980,  the 
rail  industry  in  the  United  States  is  experiencing  a  renaissance. 
Deregulation  brought  jQsout  by  Staggers  has  served  shippers  well,  as 
well  as  the  public  in  general.  For  example,  over  the  last  ten 
years,  the  average  freight  revenue  per  ton  mile  on  the  nation's 
railroads  declined  over  30%  in  real  terms.  In  addition,  the 
reliability  and  speed  of  rail  intermodal  service  now  approaches 
that  of  the  trucking  industry. 

Everyone  agrees  that  in  the  rail  industry  as  in  every  other 
industry,  mergers  must  be  reviewed  by  some  government  body  to 
prevent  those  anticompetitive  mergers  that  are  inconsistent  with 
the  pxoblic  interest.  The  difficult  questions  are  what  government 
body  that  should  be,  and  what  sttmdards  it  should  apply. 

Santa  Fe  believes  that  the  Department  of  Justice  (DOJ)  is  the 
most  logical  candidate  to  review  railroad  mergers,  even  if  other 
economic  regulatory  functions  reside  within  the  Department  of 
Transportation  or  another  agency. 

We  believe  that  rail  mergers  should  be  trimsferred  to  the 
Department  of  Justice  for  many  reasons.  DOJ  reviews  mergers 
substantially  faster  than  the  ICC.  It  can  often  complete  merger 
review  in  just  a  few  weeks  or  a  small  number  of  months,  and  it 
would  consider  one  year  an  extremely  long  time  to  spend  on  review 
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of  a  merger  --in  contrast  to  existing  ICC  procedure,  in  which  18 
months  is  considered  an  "expedited"  process.  DOJ's  speedier  review 
is  possible  because  DOJ  does  not  conduct  an  "adjudicative"  process 
and  does  not  get  bogged  down  in  disputes  over  procedures,  as  the 
ICC  does.  DOJ  nevertheless  provides  opportunities  for  all 
interested  parties  to  be  heard  --  simply  by  meeting  with  the  staff, 
not  through  formal  proceedings.  The  DOJ  process  lends  itself  to 
focused  discussion  of  the  merits  rather  than  la%«yerly  discussion  of 
irrelevant  procedures. 

DOJ  review  is  reasonably  predictaible  because  it  proceeds  under 
established  case  law  and  published  merger  guidelines.  DOJ  has  the 
services  of  many  talented  economists  and  is  skilled  at 
distinguishing  anticompetitive  mergers  from  those  that  benefit 
consumers.  We  believe  that  certain  mergers  of  existing  large 
railroads  would  indeed  benefit  consumers,  and  that  DOJ  could  be 
persuaded  of  that  fact.  Overall,  rail  mergers  should  be  reviewed 
in  the  same  manner  as  the  overwhelming  majority  of  American 
industry. 

One  objection  that  has  been  raised  to  the  transfer  of  railroad 
merger  review  from  the  ICC  to  the  DOJ  is  that  certain  economic 
regulatory  functions  of  the  ICC  will  remain  necessary  even  if  the 
agency  itself  is  abolished,  and  those  functions  will  almost 
certainly  reside  somewhere  other  than  the  DOJ.  Division  of 
functions  between  the  DOJ  and  another  agency,  however,  is  sensible 
both  from  a  historical  standpoint  and  from  a  policy  standpoint. 

It  is  typical  for  antitrust  review  of  regulated  industries  to 
-3- 
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take  place  at  the  DOJ,  even  though  other  agencies  have 
responsibility  for  other  forms  of  economic  oversight.  Although 
airline  mergers  were  once  subject  to  the  jurisdiction  of  the  Civil 
Aeronautics  Board  and  then  DOT,  they  are  now  routinely  reviewed  by 
the  DOJ  -  although  jurisdiction  to  enforce  limited  economic 
regulations  remains  at  DOT.  In  the  telecommxmications  field,  rate 
regulation  has  always  been  the  responsibility  of  the  FCC  and  state 
public  utilities  commissions.  Yet  the  eoitltrust  laws,  enforced  by 
the  DOJ,  have  been  fully  applicable,  and  have  been  applied  in  such 
famous  examples  as  the  AT&T  breakup  and  the  recent  ATtT/McCaw 
Cellular  merger  and  the  partial  merger  of  British  Telecom  and  MCI. 
Natural  gas  industry  mergers,  at  least  when  structured  as  sales  of 
stock,  are  subject  to  DOJ  review  under  the  Hart-Scott-Rodino 
process,  even  though  FERC  engages  in  extensive  economic  regulation 
of  the  industry.  Ocean  shipping,  securities  trading,  commodities 
trading,  amd  nuclear  power  are  all  siibject  to  DOJ  oversight  xrnder 
the  antitrust  laws,  even  while  the  FMC,  SEC,  CFTC,  zmd  NRC  exercise 
other  forms  of  economic  oversight. 

It  is  also  rational  policy  to  divide  oversight  in  this  manner. 
The  DOJ  has  experience  and  expertise  in  merger  review  (and 
antitrust  generally)  that  is  second  to  none.  It  has  a  staff 
trained  and  experienced  in  merger  review.  It  would  be  far  less 
efficient  to  maintain  a  staff  at  DOT  experienced  in  dealing  with 
rail  mergers  that  might  be  on  standby  between  transactions,  or 
inadequate  when  a  flurry  of  activity  occurred.  Through  approval  of 
procompetltlve  mergers,  challenges  to  anticompetitive  mergers,  and 
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negotiation  of  appropriate  consent  decrees  when  a  merger  is  good  on 
the  whole  but  has  auiticompetitive  aspects,  the  DOJ  can  facilitate 
the  workings  of  a  free,  competitive  market  and  minimize  the 
occasions  for  regulatory  intervention. 

There  is  also  a  long  and  satisfactory  history  of  cooperation 
between  the  DOJ  and  expert  regulators  of  particular  industries. 
There  is  no  reason  to  assume  --  particularly  at  the  very  outset  -- 
that  DOJ  and  another  agency  would  be  unzible  to  both  perform  their 
respective  functions  in  the  most  efficient  emd  least  intrusive 
manner  consistent  with  the  public  interest. 

The  alternative  is  to  have  special  standards  and  a  specialized 
agency  for  railroad  mergers.  In  our  view,  experience  has  taught 
that  a  specialized  agency  and  specialized  stsmdards  are  neither 
necessary  nor  desirable.  The  railroad  industry  should  be  treated 
like  other  industries. 

The  railroads  have  had  experience  with  specialized  merger 
review,  since  the  ICC  has  had  jurisdiction  over  railroad  mergers 
from  1920  to  the  present.  The  experience  has  not  been  entirely 
satisfactory.  I  am  not  here  to  quarrel  with  the  results  the  ICC 
has  reached  in  merger  cases.  Rather,  my  concern  is  with  the 
process  \inder  the  Interstate  Commerce  Act  to  evaluate  mergers,  and 
the  devastating  effects  that  process  has  on  business  planning. 
That  process  niay  have  been  appropriate  in  1920,  but  times  have 
changed,  and  the  railroads  and  shippers  no  longer  need  a 
specialized  merger  process  to  look  out  for  their  interests.  Today, 
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competition  zmd  the  antitrust  laws  can  safeguard  shippers' 
interests. 

The  ICC,  by  law,  can  take  up  to  31  months  to  decide  a  merger 
case.  The  31-month  deadline  was  added  to  the  Interstate  Commerce 
Act  after  the  ICC  took  even  longer  to  decide  some  old  merger  cases. 

The  ICC  is  capable  of  deciding  cases  faster  than  that,  but 
even  an  "expedited"  decision  from  the  ICC  takes  a  long  time.  A 
typical  "expedited"  ICC  schedule  might  take  18  months  or  more.  The 
process  takes  so  long  because  the  ICC  has  formal,  on-the-record, 
adjudicatory  proceedings  for  every  merger.  All  interested  parties 
submit  testimony  about  the  merits  of  the  merger  --  which  is  not,  by 
itself,  a  bad  thing,  up  to  a  point.  But  parties  also  sxibmit 
pleadings,  counter  pleadings,  replies,  motions  to  reopen,  and  all 
manner  of  legalistic  papers  just  to  address  the  procedures  by  which 
the  ICC  will  decide  the  case  --  which  is  a  huge  waste  of  time, 
introduces  all  kinds  of  delay,  and  benefits  no  one  except  the 
lawyers  and  the  opponents  of  the  merger  who  are  helped  by  delay. 

Adjudicatory  proceedings  bogged  down  in  procedural  niceties 
are  bad  for  business  and  the  public  we  serve.  For  railroads,  as 
for  every  other  industry,  efficiency  can  be  achieved  only  if  there 
is  some  predictability  and  only  if  the  capital  markets  are  allowed 
to  function.  Yet  even  the  best  of  all  possible  railroad  mergers  is 
likely  to  have  to  run  a  gauntlet  measured  in  years,  not  months, 
before  the  ICC  will  permit  it  to  proceed.  And  the  months  and  years 
of  delay  provide  an  opportunity  for  opponents  of  the  transaction  to 
create  all  kinds  of  uncertainty.    The  process  by  which  the 
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Antitrust  Division  o£  the  Department  of  Justice  reviews  mergers  is 
far  superior  to  this.  Santa  Fe  is  submitting  for  the  record  a 
longer,  more  detailed  discussion  of  our  position. 

In  sximmary,  (1)  the  railroad  industry  should  be  treated  like 
other  industries  -  it  does  not  need  a  specialized  agency  or 
specialized  merger  standard;  (2)  the  DOJ  has  both  the  proven 
expertise  and  the  resources  to  review  mergers;  (3)  we  at  Santa  Fe 
are  willing  to  be  held  to  the  procompetitive  standards  of  the 
antitrust  laws;  and  (4)  tramsferring  railroad  merger  review  to  DOJ 
will  allow  Congress  to  further  reduce  costs  and  to  reduce 
unnecessary  regulatory  burdens  on  the  rail  Industry. 

Thank  you  very  much.  I  would  be  happy  to  answer  any 
questions. 
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Good  morning.  Madam  Chairwoman  and  Members  of  the  Subcommittee.   I 
am  pleased  to  be  here  to  discuss  the  issue  of  who  should  evaluate  mergers 
between  railroads,  and  under  what  standards:  the  current  public  interest 
standards  laid  out  in  the  Interstate  Commerce  Act,  or  the  Clayton  Act. 

This  issue  is  part  of  the  larger  debate  over  the  proper  role  of  government  and 
how  to  make  government  work  better  and  cost  less.  Last  month  President 
Clinton  announced  proposals  to  save  $24  billion  over  five  years  by 
reorganizing  how  the  five  agencies  deliver  services.   All  other  agencies  of  the 
federal  government  are  tmdergoing  that  same  type  of  scrutiny.  The  President 
said  "We  have  to  change  yesterday's  government  and  make  it  work  for  the 
America  of  today  and  tomorrow."  We  all  share  the  same  goal:  to  make 
government  work  better  and  to  get  government  out  of  areas  where  it  does  not 
belong.   To  achieve  this,  we  must  examine  how  we  have  done  things  in  the 
past  and  reinvent  our  niission  in  a  more  effective  way.   We  must  reduce 
government  functions  when  they  are  no  longer  needed  and  streamline  those 
that  are  essential.  The  challenge  is  to  examine  long-held  ideas  and  be  ready  to 
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change  long-established  practices  when  they  have  outlived  their  usefulness. 


Success  will  begin  with  a  look  at  individual  agencies  and  programs.   As  you 
know,  we  are  engaged  in  our  own  self-examination  at  the  Department  of 
Transportation.   We  have  sought  the  views  of  many  Members  and  staff  here 
in  Congress  and  you  will  be  hearing  about  the  results  in  the  coming  weeks 
and  months.  With  regcird  to  the  future  of  the  Interstate  Commerce 
Commission  (ICC)  and  its  functions  -  there  has  been  a  debate  going  on  now 
for  a  number  of  years  which  we  urge  be  resolved  now. 

Last  year,  there  were  proposals  to  summarily  zero  out  funding  for  the  ICC  in 
advance  of  a  determination  of  what  ultimately  should  be  done  with  its 
functions.  On  behalf  of  the  Administration,  I  urged  that  before  Congress  took 
such  budgetary  action,  a  review  of  the  functions  and  activities  performed  by 
the  ICC  was  needed.  Congress  responded,  we  believe  appropriately,  by 
enacting  last  summer  partial  deregulation  of  the  ICC's  trucking  functions  and 
providing  for  a  study  of  its  remaining  activities  (P.L.  103-311).  Intrastate 
trucking  deregvilation,  enacted  by  Congress  and  signed  into  law  last  August  by 
President  Clinton  (P.L.  103-305)  will  save  consumers  up  to  $8  billion  j>er  year. 
Section  210(b)  of  the  Trucking  Industry  Regulatory  Reform  Act  of  1994 
(TIRRA)  provided  that  DOT  study  how  the  ICC  could  be  further  streamlined 
by  elimination  of  uimecessary  functions,  and  whether  the  remaining 
functions  could  best  be  performed  at  the  ICC  or  elsewhere.  We  were  directed 
to  seek  public  comment  on  our  findings  and  recommendations  and  present 
the  report  to  Congress  by  the  end  of  February  1995.  We  expect  to  be  seeking 
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comment  on  our  initial  findings  in  the  next  week  or  so;  however  I  will 

preview  recommendations  of  special  interest  to  this  Subcommittee  today. 

Following  the  themes  laid  out  in  the  National  Performance  Review  that 
began  in  early  1993,  and  by  the  President  in  his  State  of  the  Union  address 
earlier  this  week,  the  Administration's  19%  Budget  wrill  propose  the 
elimination  of  the  Interstate  Commerce  Commission.    That  Commission  is  a 
relic  of  nineteenth  century  government,  created  to  address  nineteenth 
century  problems.  It  is  not  equipped  for  the  opportxmities  open  to  us  in  the 
twenty-first  century. 

The  mid  and  late  1880's,  a  period  wha-e  the  lack  of  transportation  alternatives 
gave  railroads  a  power  and  an  arrogance  that  earned  their  owners  the 
sobriquet  of  "robber  barons,"  resulted  in  the  creation  of  the  ICC.  This  was 
long  before  the  age  of  super  highways,  trucks,  pipelines  and  air  travel.  For 
many  areas  of  the  cotmtry,  it  was  rail  or  nothing.  Railroads  held  the 
preeminent  position.  In  1885,  railroads  had  twice  the  level  of  revenues  as  the 
federal  government.   Now  the  federal  government  takes  in  almost  30  times 
more  revenue  than  the  Nation's  railroads. 

That  age  is  kmg  over.  Circumstances  have  dramatically  changed.  The  most 
significaf^changes  occvirred  fifteen  years  ago  with  the  enactment  of  fairly 
comprehensive  deregulatory  legislation,  sp)ecifically  the  Motor  Carrier  Act  of 
1980  and  the  Staggers  Rail  Act  of  1980.  It  is  now  time  to  write  the  final 
chapter. 
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In  the  19%  Budget,  the  Administration  will  recommend  that  some  of  the 

ICC's  outdated  functions  be  eliminated.  Those  functions  for  which  there  is  a 

need  will  be  transferred  to  other  federal  agencies.  The  focus  of  today's 

hearing  in  on  rail  mergers.   The  Administration  will  propose  that  the 

evaluation  of  rail  mergers  be  transferred  to  the  Department  of  Justice  under 

the  antitrust  laws. 

Before  I  discuss  rail  mergers  in  detail,  let  me  note  in  passing:  deregulation  is 
not  a  partisan  issue.  The  Staggers  and  Motor  Carrier  Acts  and  the 
deregulation  of  the  airline  industry  all  took  place  under  President  Carter,  and 
many  Members  of  Congress  from  both  parties  have  long  been  advocates  of 
shedding  unnecessary  and  harmful  economic  regulations.  In  this  context,  the 
Administration  and  Congress  are  not  only  seeking  to  eliminate  burdensome 
and  counterproductive  regulatioiis,  we  are  seeking  to  repeal  unnecessary 
functions  and  simset  unnecessary  agencies  as  well. 

In  the  process  of  examining  the  functions  of  the  ICC,  we  have  found  the 
oversight  of  rail  mergers  to  be  one  of  the  most  complex  and  contentious 
issues.  It  is  p)€rhaps  one  of  the  few  issues  for  which  we  have  found  no 
conseiisus  among  the  individual  railroads  with  whom  we  have  met.   I  am 
sure  you  will  get  a  sense  of  that  disagreement  in  the  course  of  the  hearing 
today. 

Rail  mergers  are  currently  reviewed  by  the  ICC  imder  the  regulatory 
standards  of  the  Interstate  Commerce  Act  (ICA)  (49  U.S.C.  §11344).  These 
standards  provide  for  a  "public  interest"  decision  process.  The  process 
includes  consideration  of  the  effect  of  a  proposed  transaction  on  the  adequacy 
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of  transportation  to  the  public;  the  effect  of  including,  or  failing  to  include, 

other  rail  carriers  in  the  proposed  transaction;  the  total  fixed  charges  that 

would  result  from  the  proposed  transaction;  the  interests  of  the  employees; 

and  whether  the  merger  would  have  an  adverse  effect  on  competition  among 

rail  carriers. 

The  alternative  to  continuing  the  status  quo  is  to  repeal  the  ICA  standards, 
make  railroad  mergers  subject  to  the  same  antitrust  laws  applicable  to  other 
industries,  and  assign  responsibility  for  reviewing  such  mergers  to  the 
Department  of  Justice  (DOJ).  Under  this  option,  mergers  would  not  be 
challenged  unless  the  government  finds  the  transaction  is  likely  to 
"substantially  lessen  competition. " 

We  have  concluded  that  rail  mergers  would  best  be  reviewed  in  the  futvu-e  by 
the  Department  of  Justice,  under  the  same  Qayton  Act  standards  used  to 
evaluate  mergers  in  nearly  all  other  industries  in  the  U.S.   Let  me  tell  you 
how  we  came  to  this  conclusion. 

As  a  part  of  our  process  in  seeking  public  comment  on  the  various  ICC 
functions,  we  have  done  three  things:  first,  we  asked  for  comments  on  the 
ICC's  October  1994  report  in  a  Federal  Register  notice  published  on  November 
1,  1994,  f(dIowing  which  we  received  about  40  comments.  Second,  we  have 
reached  out  to  meet  with  individuals  and  groups  -  including  railroads, 
motor  carriers,  shippers  and  labor  representatives  -  that  have  asked  to  speak 
with  our  study  team  face-to-face.  Third,  DOT  sponsored  a  conference  on 
January  9  on  the  transportation  industry  of  the  future.  The  focus  of  this 
conference,  which  was  open  to  the  public,  was  to  envision  the  rail,  trucking. 
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water,  and  intermodal  segments  of  the  transportation  industry  in  twenty  or 

twenty  five  years  and  ask,  if  we  could  start  over  "from  scratch",  without  an 

Interstate  Commerce  Act,  how  we  would  want  to  regulate  those  industries,  if 

at  all. 

We  have  met  v^th  most  of  the  Class  I  railroads  and  you  will  hear  their  views 
later  this  morning.   Not  surprisingly,  the  views  we  heard  from  the  individual 
railroads  differed  partly  on  the  basis  of  whether  they  are  involved  in  a  merger 
case  currently  docketed  at  the  ICC.  Rail  labor  favors  continued  review  at  the 
ICC  or,  as  an  alternative,  at  the  Department  of  Labor,  presumably  under  the 
current  ICA  standards.  This  no  doubt  reflects,  in  part,  labor's  view  that  the 
current  labor  protection  standards  for  employees  affected  by  a  merger  should 
continue.  There  are  always  labor  issues  arising  from  any  merger  transaction. 
However,  these  issues  can  still  be  addressed  regardless  of  whether  the  Clayton 
Act  or  the  ICA  standards  are  applied.  There  is  no  reason  why  rail  mergers 
could  not  be  reviewed  under  the  antitrust  laws  and  labor  protection  continue 
to  be  provided  before  mergers  are  approved. 

As  I  see  it,  there  are  two  ways  of  looking  at  the  railroad  merger  issue.  On  the 
one  hand,  there  is  the  "business  as  usual"  approach.  On  the  other,  there  is 
the  apptCM^Cit  that  challenges  the  status  quo  and  asks  whether  the  old  way  of 
doing  tftfligp,  will  still  be  valid  in  tomorrow's  economy. 

Under  the  first  approach,  some  might  argue  that  rail  merger  policy  has 
worked  fairly  well  in  helping  the  railroad  industry  dov^size  and  become 
more  efficient  for  the  1990's  and  beyond.  Would  merger  review  under  DOJ 
and  the  antitrust  laws  produce  any  substantially  different  results?  If  we  look 
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at  the  post-Staggers  Act  period,  there  are  not  many  differences  between  what 
DOJ  has  found  and  recommended  in  railroad  merger  cases  and  what  the  ICC 
has  decided.  Nevertheless,  there  appears  to  be  a  perception  that  rail  mergers 
are  approved  more  easily  by  the  ICC  than  they  v^rould  be  by  DOJ.  The 
Committee  will  hear  from  my  Department  of  Justice  colleague  on  this  and 
other  issues,  but  it  does  not  appear  in  our  review  of  recent  mergers  that  there 
was  any  major  difference  of  opinion  between  the  ICC  and  EXDJ  over  merger 


If  we  take  the  second  approach,  we  would  have  to  ask  ourselves  whether  any 
differences  between  the  rail  industry  and  other  industries  justify  special 
treatment  In  a  way,  all  industries  have  xmique  characteristics.  The  question 
is  whether  those  differences  justify  different  treatment.   Railroads  have 
similarities  to  other  network-type  industries  such  as  telecommvmications  and 
pipelines.   Mergers  in  these  industries  are  all  reviewed  under  the  same 
Clayton  Act  standards.  Are  railroads  materially  different  from  these 
industries  or,  for  that  matter,  other  transportation  industries  such  as  the 
airlines,  which  are  now  governed  by  Qayton  Act  standards?  We  do  not 
believe  that  they  are. 

There  undrte  be  special  treatment  for  airline  mergers  following  the  sunset  of 
the  Cii^iilwmautics  Board.  It  was  not  a  success.  When  DOT  had  temporary 
authority  over  airline  mergers,  we  approved  virtually  every  proposed 
transaction,  including  a  few  transactions  opposed  by  DOJ.  As  a  result  DOT 
was  widely  criticized  at  the  time. 
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Neither  Congress  nor  this  Administration  is  interested  in  a  "business  as 
usual"  approach  that  includes  special  treatment  for  one  industry  over  others. 
It  is  always  easier  to  stick  with  the  status  quo.  However,  we  read  the  TERRA 
mandate  to  be:  re-examine  every  ICC  function  carefully  and  dedde  whether  it 
continues  to  be  appropriate  or  should  be  discontinued. 

Following  that  mandate,  and  on  the  basis  of  our  comprehensive  analysis  and 
review,  we  have  concluded  that  rail  mergers  should  be  evaluated  by  the 
Department  of  Justice  imder  the  Qayton  Act.  Railroads  are  not 
fvmdamentally  different  froln  other  industries.  They  do  not  need  special 
protection  or  treatment  and  they  would  benefit  from  the  shorter  processing 
time  for  merger  review  under  Oayton  Act  standards.  Rail  mergers  with 
significant  competitive  issues  would  likely  be  resolved  vmder  the  antitrust 
laws  in  less  than  a  year,  compared  to  two  to  three  years  tmder  the  ICA. 

Clayton  Act  standards  focus  on  the  protection  of  competition  and  its 
attendant  benefits  to  coi\sumers  and  our  society  in  general.  There  is  no 
longer  sufficient  j\istificati<m  to  prolong  those  special  standards.  Rail  mergers 
should  be  regulated  xmder  the  same  basic  antitrust  standards  that  apply  to 
nearly  all  other  industries.  / 

Madan^^lirwbman,  we  have  taken  a  fresh  look  at  what  the  ICC  does  and,  as 
I  noted  srt  &ie  outset,  concluded  that  many  of  its  functions  are  outmoded  and 
that  there  is  no  longer  a  need  for  a  separate,  freestanding  agency.  Some  of  its 
functions  are  still  needed,  mainly  in  the  areas  of  rail  rate  regulation  and 
motor  carrier  safety,  and  should  be  continued;  most  others  should  be 
eliminated.  In  the  antitinist  area,  which  you  have  focused  on  in  this  hearing. 
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we  believe  regulation  of  rail  mergers  should  be  consistent  with  the  treatment 

of  other  industries.   Eliminating  the  ICC  which  has  its  roots  in  another 

century  is  exactly  what  the  National  Performance  Review  is  about.  As  the 

President  said  two  days  ago,  we  must  get  rid  of  yesterday's  government  to 

meet  today's  needs.   The  American  people  will  ultimately  be  the  beneficiaries 

of  such  action. 

Madam  Chairwoman,  that  concludes  my  testimony.  I  would  be  happy  to 
answer  any  questions  you  and  other  Members  of  the  Subcommittee  may 
have. 


Testimonv 
by 

The  Honorable  Drew  Lewis 

before  the 

Railroad  Subcommittee  of 

The  House  Transportation  and  Infrastructure  Committee 

January  26,  1995 

Good  morning  Chairwoman  Molinari  and  members  of  the  committee. 
Thank  you  for  giving  me  the  opportunity  to  testify  on  the  disposition  of  the 
Interstate  Commerce  Commission's  (ICC)  rail  merger  functions.    My  name  is 
Drew  Lewis.    I  am  Chairman  and  Chief  Executive  Officer  of  the  Union  Pacific 
Corporation.    Union  Pacific  Corporation  is  made  up  of  a  number  of  subsidiaries, 
the  largest  of  which  is  the  Union  Pacific  Railroad.   Today's  Union  Pacific 
Railroad  looks  much  different  than  anyone  imagined  when  the  first  inter- 
continental railroad  was  chartered.   Through  mergers,  the  Union  Pacific  Railroad 
of  today  is  primarily  made  up  of  the  old  Union  Pacific  Railroad,  the  Missouri 
Pacific  Railroad,  the  Western  Pacific  Railroad  and  the  Mis.souri-Kansas-Texas 
Railroad.    We  operate  approximately  17.470  miles  of  track  in  19  states  primarily 
west  of  the  Mississippi  River,  serve  every  major  vvestem  port,  and  employ  over 
28.000  people. 

The  Committee  is  to  be  commended  for  reviewing  the  rail  merger  process, 
just  as  it  is  to  be  commended  for  reviewing  all  of  the  ICC's  functions.    As 
anyone  who  reads  the  newspapers  knows.  Union  Pacific  and  the  Burlington 
Northern  are  both  currently  engaged  in  efforts  to  merge  with  the  Santa  Fe.   Tliese 
transactions,  which  will  be  decided  in  the  marketplace  within  the  next  .several 
weeks,  should  not  color  the  Committee's  long-term  judgment  on  rail  mergers. 
After  all.  mergers  are  how  our  indu.stry  grows  and  enhances  efficiencies.   One  of 
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the  most  important  decisions  any  railroad  makes  about  its  future  is  whether  or  not 
to  merge  with  another  carrier  and  what  new  efficiencies  and  benefits  to  the 
shipping  pubhc  can  be  achieved  by  a  merger.    Class  1  carriers  like  the  UP.  BN, 
Santa  Fe.  and  the  Norfolk  Southem  are  not  the  only  railroads  that  make  these 
decisions.   The  United  States  has  over  500  railroads  of  all  sizes.    Each  one  may 
one  day  feel  that  the  best  way  to  maximize  its  system  is  to  merge  with  another 
carrier.    We  at  Union  Pacific  are  concerned  that  transferring  rail  merger  decisions 
to  the  Justice  Department  may  have  a  cooling  effect  on  any  future  mergers  ~  of 
all  sizes.    We  much  prefer  the  current  process  that  is  open,  fair,  and  dynamic  so 
that  unforeseen  opportunities  of  the  future  can  he  achieved. 

At  the  outset,  let  me  state  Union  Pacific  is  not  here  today  to  advocate 
keeping  the  ICC.    However,  we  do  believe  there  are  a  number  of  functions 
performed  by  the  ICC  that  need  to  be  maintained.   The  mo.st  important  of  these 
functions  is  how  the  ICC  handles  rail  mergers.    It  does  not  compare  to  a 
Department  of  Justice  (DOJ)  review  that  is  just  that  --  a  review  to  decide  whether 
or  not  the  government  should  bring  suit.    Union  Pacific  believes  that  decisions 
about  railroad  mergers  should  be  handled  by  an  independent  board  within  the 
Department  of  Transportation  (DOT)  using  the  "public  interest"  standard  with  the 
open  hearing  procedures  currently  utilized  by  the  ICC. 

The  Public  Interest  Standard 

The  most  important  aspect  of  the  ICC's  merger  procedure  is  the  public 
interest  standard.   This  standard  dates  back  to  the  Transportation  Act  of  1920. 
Prior  to  this  Act,  rail  mergers  were  reviewed  using  standard  antitrust  laws.   The 
standard  was  adopted  for  two  reasons.   One.  Congress  recognized  that  rail 
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consolidations  were  necessary  for  an  efficient  rail  system  that  would  lower  costs 
and  streamline  the  movement  of  goods,  thereby  benefiting  the  economy  and  the 
shipping  public;  and  two.  rail  mergers  were  being  denied  when  they  were 
considered  under  antitrust  laws. 

The  ICC  uses  the  public  interest  standard,  while  the  Department  of  Justice 
focuses  almost  exclusively  on  possible  reductions  in  competition.   TTie  public 
interest  standard  allows  the  ICC  to  weigh  the  public  benefits  of  a  merger  --  in 
terms  of  better  service  for  shippers,  greater  efficiency,  lower  cost,  and  elimination 
of  capacity  bottlenecks  --  just  as  heavily  as  it  weighs  competitive  impacts. 
Moreover,  the  ICC's  power  to  impose  conditions  on  a  merger  can  alleviate 
competitive  concerns,  and  at  the  same  time  allow  the  merger  efficiencies  to  be 
realized.    In  short,  the  public  interest  standard  allows  the  ICC  to  approve  a 
merger  that  will  benefit  the  public,  shippers,  and  the  economy  while  balancing 
any  competitive  concerns. 

The  Justice  Department,  using  a  pure  antitrust  review,  could  deny  all  rail 
mergers  since  any  rail  merger  is  certain  to  involve  traffic  flows  that  will  fail 
DOJ's  Hirschman-Herfindahl  or  "HHI"  screening  tests'  (which  basically  looks  at 
business  concentration).   This  is  especially  true  if  the  Department  of  Justice 


'    The  Hirschman-Herfindahl,  or  "HHI",  test  compares  the  sum  of  the  squares  of  the 
market  shares  of  the  competitors  in  a  market  before  and  after  a  merger.    A  challenge  is  likely 
if  the  post-merger  HHI  is  between  1  ()()()  and  1800  and  the  merger  causes  an  increase  of  more 
than  !()()  points.    A  challenge  is  virtually  certain  if  the  post-merger  HHI  is  over  1800  and  the 
merger  causes  an  increase  of  more  than  50  points.   The  '50-10"  test  finds  a  problem 
whenever  each  of  the  merging  railroads  independently  of  the  other  carried,  in  a  base  year, 
more  than  10*^  of  the  traffic  of  a  particular  commodity  moving  from  one  geographic  area 
(such  as  a  county  or  a  Business  Economic  Area)  to  another  or  into  or  out  of  a  particular 
geographic  area,  and  the  two  merging  railroads  in  the  aggregate  carried  more  than  50%  of  the 
traffic.    Both  of  these  tests  are  extremely  sensitive  to  the  commodity  and  geographic 
definitions  used,  and  to  problems  with  the  available  sample  data. 
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chooses  to  define  the  relevant  market  as  rail  traffic  only  and  disregards  the 
strength  of  truck,  source,  and  product  competition  as  the  Justice  Department  has 
done  in  the  evidence  it  has  submitted  in  numerous  ICC  rail  merger  cases. 
Because  the  Department  of  Justice  could  use  this  test  to  deny  almost  every 
merger,  and  because  the  Justice  Department  could  decide  to  accept  partial 
divestitures  or  other  remedies  as  an  alternative  to  challenging  a  merger  in  court, 
they  would  have  unlimited  discretion.    This  is  unlike  the  ICC  process  that  has 
consistent  policies  and  is  bound  by  precedent. 

The  Public  Interest  Standard  is  Important. 

Some  would  argue  that  given  the  health  of  the  rail  industry,  it  is  time  to 
treat  it  like  any  other  industry  and  subject  mergers  to  Department  of  Justice 
review.    In  most  instances.  I  would  agree  that  we  should  be  treated  like  any  other 
industry,  but  not  in  the  case  of  mergers. 

A  vibrant  and  efficient  rail  industry  is  important  to  the  economic  fabric  of 
our  country.    Railroads  carry  raw  materials  and  finished  products  that  allow  other 
companies  to  grow  and  compete  in  world  markets  --  in  essence  the  building 
blocks  of  our  economy.    U.S.  railroads  carry  roughly  40%  of  the  freight  in  this 
country.    This  includes  67%  of  new  autos.  60%  of  the  coal,  68%  of  pulp  and 
paper.  55%  of  household  appliances.  53%  of  the  lumber,  and  45%  of  all  food 
products.   These  are  impressive  numbers,  but  they  are  even  more  impressive 
when  one  stops  to  consider  all  these  goods  are  transported  over  fixed,  regional 
systems,  that  are  owned  and  operated  by  private  companies.   This  differs  from 
other  modes  that  carry  freight.   Trucking  companies,  ships,  barges,  and  the 
aviation  industry  all  contribute  to  the  movement  of  freight  in  this  country. 
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However,  they  operate  over  national  systems  (roads,  airports,  waterways)  that  are 
built  and/or  maintained  by  the  govemment  and  are  pubhc  facihties  open  to  all 
operators.    They  also  have  far  less  interchange  of  traffic  among  themselves 
(trucking  company  to  trucking  company,  airline  to  airline)  than  there  is  among 
the  rail  industry  (railroad  to  railroad).    For  instance.  65%  of  Union  Pacific's 
traffic  is  interchanged  with  other  railroads.    As  a  consequence,  there  are  natural 
efficiencies  in  these  modes  that  don't  readily  occur  in  the  rail  industry.   To 
achieve  this  type  of  efficiency  in  the  rail  industry  there  must  be  consolidations. 
Mergers  and  consolidations  allow  the  rail  industry  to  maximize  the  use  of  its 
track,  cut  down  on  interchange  points,  get  the  most  out  of  its  switching  yards, 
consolidate  terminals,  and.  in  short,  provide  better  service  to  its  customers  at  a 
lower  cost.    If  we  could  do  these  things  and  still  pass  the  antitrust  tests  imposed 
on  other  businesses,  that  would  be  great.    Unfortunately,  that  is  often  not  the 
case,  and  that  is  why  the  public  interest  standard  is  so  important. 

What  if  the  public  interest  standard  did  not  exist? 

Use  of  the  public  interest  standard  has  worked  well.    I  don't  think  anyone 
can  dispute  that.    Our  nation's  rail  system  is  the  best  in  the  world,  and  rail  freight 
rates  are  the  cheapest  they've  been  since  passage  of  the  Staggers  Act.    Yet,  the 
U.S.  rail  system  would  look  different  today  if  decisions  on  rail  policy  had  been 
left  solely  up  to  the  Justice  Department.   Some  of  these  differences  are  minor, 
some  are  major.   Take  just  a  few  examples  starting  with  Union  Pacific.    As  stated 
at  the  beginning  of  my  testimony,  Union  Pacific  is  made  up  of  a  number  of 
different  railroads.    In  1988,  the  ICC  approved  our  merger  with  the  Missouri- 
Kansas-Texas  Railroad  over  concerns  expressed  by  the  Department  of  Justice 
with  parts  of  the  consolidation.   Similarly,  Burlington  Northem  would  not  be  the 


railroad  it  is  today  if  the  Department  of  Justice  was  in  charge  of  rail  mergers.    In 
1969.  the  Department  of  Justice  fought  their  Northern  Lines  merger  all  the  way  to 
the  Supreme  Court.    Most  recently,  in  December  of  1992.  the  ICC  approved  the 
merger  of  the  Wisconsin  Central  and  the  Fox  Valley  &  Western  Ltd.  over  the 
objections  of  the  Justice  Department. 

Congress  has  historically  recognized  the  uniqueness  and  importance  of  the 
rail  industry.  They  have  crafted  general  antitrust  laws  to  prohibit  mergers  where 
competition  would  be  reduced.    However,  because  rail  mergers  can  have  such  a 
wide-ranging  effect  on  the  economy.  Congress  crafted  a  merger  process  for 
railroads  that  takes  into  account  the  effects  on  competition  --  yet  balances  these 
concerns  against  the  benefits  to  the  shipping  public.   This  is  a  well  thought-out 
system  that  has  worked  for  the  past  75  years.    It  makes  no  sense  to  abandon  it 
now  just  for  the  sake  of  change. 

The  current  process  is  open. 

A  Department  of  Justice  merger  review  is  not  an  open  process.    They  only 
talk  to  those  people  they  choose.   The  current  ICC  process,  on  the  other  hand,  is 
open  and  fair.    States,  communities,  shippers,  federal  agencies,  and  anyone  else 
that  wants,  can  be  involved  in  the  process.    More  importantly,  each  party  knows 
what  the  other  party  is  saying  and  can  respond  accordingly.    It  is  all  part  of  the 
public  record.   This  is  not  so  in  a  Department  of  Justice  review.    We  think  the 
ICC  process  can  be  greatly  streamlined  and  greatly  shortened  when  this  function 
is  taken  over  by  a  new  board  within  DOT.  but  preserving  the  openness  and 
fairness  of  the  process  is  crucial. 
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The  current  process  is  definitive. 

Once  the  ICC.  after  considering  all  the  factors  and  hearing  all  the  interested 
parties,  determines  that  a  rail  merger  is  in  the  public  interest,  the  merger  can  take 
place  notwithstanding  any  other  legal  obstacles.   This  is  not  true  of  the  DOJ 
process  in  which  there  is  no  formal  approval  and  no  preemption  of  other  laws. 
This  formal  approval  process  is  extremely  important. 

Approval  of  a  merger  by  the  ICC  overrides  collective  bargaining 
agreements,  and  in  its  place  imposes  generous  protection  for  affected  workers. 
The  ability  to  set  aside  collective  bargaining  agreements  is  key  to  prompt 
implementation  of  approved  mergers.   This  ability  would  not  be  available  under 
the  antitrust  laws  utilized  by  the  Department  of  Justice.    Relationships  between 
management  and  labor  in  the  railroad  industry  are  governed  by  the  Railway 
Labor  Act.  and  most  Class  I  railroads  have  thineen  separate  unions  with  hundreds 
of  local  contracts.    A  primary  goal  of  the  Act.  because  of  the  impact  rail 
transportation  has  on  the  nation's  economy,  is  "to  avoid  any  interruption  to 
commerce."   The  Railway  Labor  Act  achieves  this  goal  by  obligating 
management  and  labor  to  a  long,  drawn-out  process  in  order  to  change  collective 
bargaining  agreements.    Without  the  special  legal  provisions  contained  in  the 
Interstate  Commerce  Act,  we  would  be  forced  to  negotiate  separate  agreements 
with  each  union  using  this  drawn-out  process  in  order  to  achieve  the  benefits  of  a 
merger.    We  would  also  have  to  deal  with  potentially  scores  of  protective  local 
laws.    As  a  result,  even  if  a  merger  were  approved  by  the  Department  of  Justice, 
it  would  more  than  likely  be  many  years,  if  ever,  before  it  could  be  implemented. 
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Approval  of  a  merger  by  the  ICC  also  preempts  all  applicable  state  and 
federal  laws  while  a  Department  of  Justice  review  --  which  is  only  a  decision  by 
the  Justice  Department  not  to  sue  --  does  not.    Abandonments  or  line  sales 
contemplated  by  a  merger  would  have  to  be  approved  by  another  agency.   State 
laws  designed  to  prevent  or  hinder  mergers  would  not  be  preempted.    More 
importantly,  a  DOJ  review  does  not  prevent  a  private  party  from  bringing  suit  to 
seek  conditions  or  block  the  transaction.    What  this  means  in  practical  terms  is 
that  even  if  the  Department  of  Justice  did  not  sue.  rail  mergers  would  be  drawn 
out  for  years. 

Let  me  give  you  an  example  that  might  put  this  in  perspective.   Our  most 
recent  proceeding  before  the  ICC  was  for  control  of  the  Chicago  and 
Northwestern  Railroad  Company  (CNW).    Union  Pacific  owns  30%  of  the  CNW, 
and  we  interchange  over  a  million  cars  a  year  with  them  (roughly  one-third  of 
our  traffic).    We  were  seeking  control  so  that  we  could  enhance  the  efficiencies 
between  the  two  railroads.   This  is  considered  to  be  an  end-to-end  transaction 
(meaning  there  is  almost  no  duplication  of  service),  and  the  Department  of  Justice 
did  not  object.   So  in  theory,  we  passed  their  review.    However,  numerous  states 
and  localities  argued  for  special  conditions,  half  a  dozen  railroads  asked  for 
protective  conditions,  and  our  unions  commented  also  seeking  special,  enhanced 
labor  protection  conditions.   The  ICC  reviewed  all  these  concerns  in  an  open  and 
fair  manner,  and  our  application  was  approved  by  a  4  to  0  vote  with  one  modest 
condition.   We  will  be  able  to  begin  to  implement  changes  that  will  enhance  the 
efficiencies  of  these  two  railroads  30  days  after  the  written  opinion  is  released 
and  becomes  final.   Notwithstanding  the  lack  of  concern  by  the  Department  of 
justice,  given  the  sheer  number  of  states,  localities,  railroads,  and  unions  that 
commented  and  sought  conditions,  we  believe  we  would  be  negotiating  labor 
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contracts  and  fighting  off  law  suits  by  those  that  sought  conditions  for  years 
come,  thereby  preventing  us  from  implementing  the  efficiencies  that  will  benefit 
our  customers. 

Finally,  at  the  heart  of  the  matter,  is  what  is  best  for  transportation  policy 
and  the  economy  of  this  country?   Everything  about  railroad  mergers  is  the  sum 
and  substance  of  what  railroads  are  about  --  line  sales,  abandonments,  traffic 
flows,  labor  agreements,  etc.    \t  makes  no  sense  for  the  Department  of  Justice  to 
decide  these  issues.    Railroads  are  an  integral  part  of  our  country's  transportation 
system  and  are  a  linchpin  in  our  economy.    Rail  mergers  shape  the  foundation  of 
the  rail  system,  which  in  turn,  critically  affect  our  economic  growth  and 
competitiveness  in  international  markets.   The  long-established  national  railroad 
merger  policy  has  served  our  economy  well.    Absent  some  compelling  reason, 
there  is  no  basis  to  gamble  with  the  future  of  an  industry  that  is  so  important  to 
our  nation.    An  independent  board  at  the  Department  of  Transportation  that  is 
inclusive,  rational,  considers  the  public  interest  and  is  definitive  should  make  rail 
mercer  decisions. 
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STATEMENT  OF  THE  HONORABLE  GAIL  MCDONALD 

CHAIRMAN 

INTERSTATE  COMMERCE  COMMISSION 

BEFORE  THE  RAILROAD  SUBCOMMITTEE 

COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE 

JANUARY  26,  199  5 

Madam  Chairman  and  distinguished  members  of  the  Subcommittee, 
I  am  Gail  McDonald,  Chairman  of  the  Interstate  Commerce  Commission. 
Joining  me  in  submitting  the  Commission's  testimony  this  morning 
are  my  colleagues,  Vice  Chairman  Linda  Morgan,  Commissioner  J.  J. 
Simmons  and  our  newest  member.  Commissioner  Gus  Owen.  Following  my 
brief  statement,  we  all  will  be  pleased  to  answer  any  questions 
that  you  may  have. 

OVERVIEW 

Today's  hearing  is  timely,  given  the  current  active  debate  on 
the  future  of  surface  transportation  regulation.  Important  to  this 
debate  is  the  consideration  of  what  standard  of  review  should  apply 
to  rail  mergers  and  where  this  review  should  be  carried  out. 

In  addressing  this  issue,  we  must  be  mindful  of  the  importance 
of  rail  transportation  to  our  economy.  Any  governmental  oversight 
of  railroads,  and  specifically  of  rail  mergers,  affects  carrier 
efficiency  and  the  cost  and  quality  of  rail  service.  Clearly, 
decisions  about  rail  mergers  have  a  profound  effect  on  the 
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railroads'  contribution  to  the  Nation's  overall  economic  growth  and 
development. 

The  current  rail  merger  authority  must  be  considered  in  the 
context  of  the  rail  transportation  policy  promoted  by  the  Staggers 
Rail  Act  of  1980.  An  unqualified  success,  the  Staggers  Act  was 
intended  to  reverse  the  seriously  declining  financial  health  of  the 
rail  industry  and  the  deteriorating  service  that  railroads  were 
providing.  By  streamlining  regulation,  the  Act  fostered  a 
restructuring  that  has  led  to  an  industry  that  is  enjoying  economic 
growth,  is  more  financially  stable  and  more  competitive,  and  is 
offering  much  improved  service  at  reasonable  rates. 

The  goals  of  the  Staggers  Act  continue  to  be  important.  We 
must  continue  to  pursue  streamlined  and  coordinated  policymaking  to 
ensure  that  the  rail  industry  continues  on  this  path  of  further 
growth  and  efficiency. 

The  Interstate  Commerce  Act  structure  for  reviewing  proposed 
rail  mergers  has  worked  well  to  facilitate  such  rationalization 
while  preserving  and  promoting  competition.  Thus,  if  our  goals  are 
being  met,  we  should  be  careful  not  to  make  changes  in  the  current 
law  without  a  compelling  reason  to  do  so.  Nevertheless,  the 
Commission,  with  its  authority  to  implement  the  current  law,  must 
always  seek  ways  to  fine-tune  the  process  prescribed  by  the 
Interstate  Commerce  Act,  to  ensure  that  the  benefits  of  the  process 
are  preserved  while  improvements  are  made. 

In  recent  weeks,   concerns  have  been  raised  about  the 
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timeliness  of  the  Commission's  process  for  reviewing  mergers. 
After  careful  consideration  of  these  concerns,  the  Commission  will 
notice  for  public  comment  a  proposal  to  reduce  our  timeline  for 
review  of  mergers  to  180  days.  This  modified  time  frame  would 
protect  the  public  interest  standard  of  review  and  preserve  the 
open  process  provided  under  the  Interstate  Commerce  Act  while 
assuring  carriers,  shippers,  states,  and  communities  that  rail 
mergers  will  be  processed  expeditiously. 

CURRENT  RAIL  MERGER  LAW  AND  PROCESS 

Interstate  Commerce  Act  Standard 

Under  the  Interstate  Commerce  Act,  all  railroad  consolidations 
—  whether  by  merger,  asset  acquisition,  stock  purchase,  or  other 
form  of  control  —  require  prior  review  and  approval  under  a  public 
interest  standard.^  Such  approval  confers  immunity  from  other 
federal  and  state  laws  that  might  otherwise  be  used  to  block  a 
transaction.^ 

For  larger  consolidations  —  those  where  more  than  one  class 

I  railroad  is  involved'  —  the  ICC  must  consider,  at  a  minimum, 

five  criteria: 

the  effect  on  adequacy  of  transportation  to  the  public; 
the   effect   on   the   public   interest   of 


1   49  U.S.  11343(a) ,  (b) . 

^   49  U.S.C.  11341(a) . 

'   A  class  I  railroad,  as  defined  by  the  Commission,  is  one 
with  annual  revenue  exceeding  $250  million. 
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including,  or  failing  to  include,  other  rail 
carriers  in  the  area; 

the  total  fixed  charges  that  would  result; 
the  interest  of  affected  employees;  and 
whether  there  would  be  an  adverse  effect  on 
competition   among   rail   carriers   in   the 
affected  region.* 

Smaller  consolidations  (those  that  do  not  involve  more  than 
one  major  railroad)  receive  a  more  streamlined  review.  For  these 
transactions,  only  the  competitive  effects  of  the  proposal  are 
considered.'  If  there  would  likely  be  substantial  adverse 
competitive  effects,  those  effects  are  balanced  against  the  public 
interest  in  meeting  significant  transportation  needs  to  determine 
if  the  consolidation  should  nevertheless  be  approved.^ 

With  all  consolidations,  under  the  current  process  the  ICC  can 
condition  its  approval  of  the  transaction,'  and  the  ICC  must  impose 
statutorily  required  labor  conditions  to  protect  employees 
adversely  affected  by  a  consolidation.* 

Purpose 

This  regulatory  regime  is  intended  to  promote  mergers  and 


*  49  U.S.C.  11344(b)(1),  (c)  .  The  Commission  must  also 
consider  the  likely  environmental  impacts  of  its  approval,  under 
the  National  Environmental  Policy  Act,  42  U.S.C.  4321  et  seq. 
(NEPA) ,  and  related  laws. 

'   49  U.S.C.  11344(d) (1) . 

*  49  U.S.C.  11344(d) (2) . 
'   49  U.S.C.  11344 (c) . 

*  49  U.S.C.  11347.  Labor  protection  is  treated  differently 
for  line  sales  to  noncarriers  under  49  U.S.C.  10901. 
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other  consolidations  in  the  rail  industry  that  are  in  the  pxiblic 
interest  and  promote  national  transportation  goals.  Mergers  that 
permit  meaningful  rationalization  of  the  nation's  rail  facilities 
and  reduce  excess  capacity  within  the  rail  industry  can  yield 
substantial  benefits  to  the  national  economy  even  though  they  might 
not  pass  muster  under  a  strict  antitrust  analysis.  Because  the 
multiple  public  interest  factors  that  must  be  considered  are  all 
important  in  fostering  efficient  transportation,  these  factors  are 
to  be  weighed  and  balanced  in  deciding  whether  to  permit  such 
consolidations. 

Implementation 

A  series  of  major,  Commission-approved  consolidations  in  the 
late  1970s  and  early  1980s  substantially  reshaped  the  rail  industry 
and  contributed  greatly  to  the  industry's  financial  revival.® 
Another  round  of  major  rail  consolidations  is  anticipated,  as  the 
railroad  industry  strives  to  become  even  more  efficient  and  offer 
"seamless  service." 

Under  the  existing  process,  the  ICC  reviews  these  proposals 


^  Burlington  Northern  —  Control  &  Merger  —  St.  Louis  San 
Francisco  Ry.  .  360  I.C.C.  788  (1980);  CSX  Corp.  —  Control  — 
Chcssie  System  and  Seaboard  Coast  Line  Indus.  .  363  I.C.C.  521 
(1980) ;  Norfolk  Southern  Corp.  —  Control  —  Norfolk  &  Western  Ry. 
and  Southern  Ry. .  366  I.C.C.  173  (1982);  Guilford  Transp.  Indus.  — 
Control  —  Boston  &  Maine  Corp..  366  I.C.C.  292  (1982)  ;  Union 
Pacific — Control — Missouri  Pacific.  366  I.C.C.  462  (1982) ;  Chicago. 
Milwaukee.  St.  P.  &  P.  —  Reorganization  —  Acguisition  By  Grand 
Trunk.  2  I.C.C. 2d  161  (1984)  (Soo  Line  acquisition  of  Milwaukee's 
core  lines) ;  Rio  Grande  Indus.  —  Control  —  Southern  Pacific 
Transp. .  4  I.C.C. 2d  834  (1988). 
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closely.  Competitive  impact  is  a  significant  factor  in  the 
Commission's  evaluation  of  the  public  interest,"  and  antitrust  law 
principles  guide  the  Commission's  competitive  analysis.  The 
standard  to  be  applied  to  rail  consolidations  is  a  broader  one, 
however  —  the  Commission  not  only  performs  a  traditional  antitrust 
analysis,  balancing  the  potential  anticompetitive  effects  against 
the  potential  efficiencies  that  could  result,  but  also  weighs  the 
other  specifically  enumerated  statutory  criteria,  as  well  as  other 
facets  of  the  Rail  Transportation  Policy." 

Rail  consolidations  are  often  categorized  as  primarily 
"parallel"  or  primarily  "end-to-end,"  although  most  combine  aspects 
of  each.  Parallel  consolidations  result  in  combining  lines  running 
between  the  same  terminal  points,  and  are  analogous  to  horizontal 
mergers  in  antitrust  parlance.  They  can  result  in  both  significant 
anticompetitive  effects  and  significant  efficiencies,  and  thus 
typically  require  detailed  regulatory  scrutiny  with  a  careful 
balancing  of  all  the  likely  effects.  End-to-end  rail 
consolidations  are  analogous  to  vertical  mergers  in  antitrust 
parlance.      They   typically   do   not   involve   substantial 


"  The  Commission  considers  all  sources  of  competition,  both 
direct  and  indirect.  This  includes  intramodal  competition  (head- 
to-head  competition  between  railroads),  inteimodal  competition 
(competition  from  trucks,  barges,  lake  vessels,  etc.),  geographic 
competition  (competitive  pressures  where  transportation  to  another 
destination  or  from  another  origin  provides  a  suitable 
alternative) ,  and  product  competition  (competitive  pressures  where 
the  transportation  of  substitute  products  provides  a  suitable 
alternative) . 

"  49  U.S.C.  10101a. 
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anticompetitive  effects,  but  do  offer  some  (more  limited) 
efficiencies,  and,  therefore,  are  generally  approved. 

Consolidations  not  found  to  be  in  the  public  interest  have 
been  disapproved."  More  typically,  however  under  the  existing 
process  the  ICC  has  used  its  conditioning  power  to  ameliorate 
specific,  potentially  harmful  aspects  of  an  otherwise  beneficial 
consolidation.^^  Such  procompetitive  conditions  are  designed  not 
to  protect  other  railroads  from  the  benefits  of  a  transaction  (such 
as  reduced  costs  that  a  merged  firm  might  realize) ,  but  to  preserve 
the  benefits  of  competition  for  shippers.  Without  competition, 
shippers  can  face  increased  rates,  degraded  service,  or  both. 

The  Commission  has  expedited  the  review  of  smaller,  less 
controversial  consolidations  by  exempting  them  from  the  application 
process.^*  Under  the  exemption  process  there  is  still  an 
opportunity  for  the  public  to  raise  any  concerns  about  the  effects 


"  E.g.,  Santa  Fe  S .  P. —Control— SPT.  2  I.C.C.2d  709  (1986), 
reb'g.  denied,  3  I.C.C.2d  926  (1987).  In  that  case,  the  Commission 
concluded  that  the  proposed  consolidation  would  have  eliminated 
rail  competition  in  the  West.  2  I.C.C.2d  at  714.  Southern  Pacific 
quickly  found  another  buyer. 

"  For  example,  in  the  Union  Pacific-Missouri  Pacific  merger 
case,  the  Commission  created  a  new  central  corridor  route  between 
St.  Louis  and  the  West  by  requiring  that  Denver  &  Rio  Grande 
Western  be  allowed  to  use  the  tracks  of  the  merged  system  between 
Kansas  City  and  Pueblo,  CO,  and  that  Southern  Pacific  be  allowed  to 
use  the  tracks  between  St.  Louis  and  Kansas  City.  See  Southern 
Pac.  Transp.  Co.  v.  ICC.  736  F.2d  708,  720-721  (D.C.  Cir.  1984). 

^*  E.g.,  Indiana  R.R. — Petition  For  Exemption-Acq.  & 
Operation — Illinois  Cent.  R.R..  6  I.C.C.2d  1004  (1990),  aff'd.  svb . 
Dom.  Village  of  Palestine  v.  ICC.  936  F.2d  1335  (D.C.  Cir.  1991); 
Blackstone  Capital  Partners  —  Control  Exemption  —  CNW  Corp. .  5 
I.C.C.2d  1015  (1989) . 
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of  a  proposed  consolidation." 

Analysis 

The  railroad  industry  is  unusual  in  the  requirement  that  it 
undergo  such  extensive  premerger  review,  wherein  the  applicants' 
finances,  operations,  and  future  business  plans  are  subjected  to 
close  scrutiny.  This  prior  regulatory  review  benefits  the  parties, 
however,  by  operating  to  preempt  other  laws.  Absent  such 
preemption,  there  would  be  great  potential  for  interference  in  rail 
consolidation  efforts.  States  and  localities  could  attempt  to 
impose  locally-oriented  conditions  on  rail  consolidations  that 
could  effectively  block  a  transaction  or  dilute  its  more  general 
public  benefits.  Thus,  preemptive  federal  regulatory  oversight  is 
generally  regarded  as  indispensable  to  facilitating  consolidations 
in  the  rail  industry. 

The  alternative  to  reviewing  mergers  and  consolidations  under 
the  Interstate  Commerce  Act  would  be  to  review  them  under  the 
antitrust  laws  (the  Sherman  Act  and  Clayton  Act) .  There  are 
significant  limitations  to  a  pure  antitrust  approach,  however.  The 


"  For  example,  when  the  Wisconsin  Central  Transportation 
Corp.  proposed  to  acquire  two  smaller  railroads  in  Wisconsin 
(through  a  subsidiary.  Fox  Valley  i  Western  Ltd.)  —  a  combination 
that  included  some  parallel  aspects  —  the  Justice  Department  urged 
that  significant  conditions  be  imposed  to  protect  competition.  The 
Commission  ultimately  decided  to  allow  the  purchase  subject  to 
monitoring  of  the  competitive  consequences  for  five  years.  Fox 
Valley  &  W.  Ltd.  —  Exemption  —  Lines  of  Green  B.  &  W.  Rv.  .  9 
I.C.C.2d  209  (1992),  aff'd  sub  nom.  Fox  Valley  &  W.  Ltd.  v.  ICC.  15 
F.3d  641  (7th  Cir.  1994)  . 
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antitrust  laws  seek  to  promote  competition  as  the  chief  goal  of 
economic  policy.  Not  every  market  is  best  served  by  fostering 
competition,  though.  A  market  might  be  better  served  by  one  strong 
railroad  rather  than  two  weak  ones,  as  long  as  the  railroad  is 
restrained  from  abusing  its  market  power.  Such  an  arrangement 
reduces  the  resources  that  are  devoted  to  providing  service  and 
increases  the  utilization  of  those  resources.  However,  the 
beneficial  result  is  greater  economic  efficiency.  Thus,  a 
regulatory  review  process  that  balances  all  of  the  strengths  and 
weaknesses  of  a  proposed  merger  —  including  whether  the  merger 
will  enhance  the  ability  of  this  nation's  industries  to  compete  in 
international  markets  as  a  result  of  increased  transportation 
efficiencies  —  may  arrive  at  a  result  that  is  more  in  the  nation's 
long-run  interest  than  a  decision  that  turns  solely  on  an  antitrust 
analysis. 

Finally,  the  standard  statutorily  required  labor  protective 
conditions  were  designed  to  enable  the  rail  industry  to  implement 
significant  structural  changes  without  the  delay  of  prolonged 
bargaining  or  the  crippling  effects  of  strikes. 

SUMMARY 

An  important  component  of  the  procedures  for  reviewing  rail 

mergers  is  the  open  process,  which  allows  participation  by  all 

affected  parties  —  railroads,  shippers,  states,  and  communities. 

The  Commission's  decisions  are  based  on  a  public  record  developed 
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through  the  participation  of  all,  open  to  review  by  all,  and  are 
made  by  a  bipartisan  independent  body  less  affected  by  changes  in 
the  political  party  of  the  Executive  Branch. 

There  are  other  benefits  to  the  current  process.  It  is 
comprehensive  and  complete.  It  provides  for  "one-stop  shopping," 
resolving  many  matters  that  are  often  part  of  the  rail 
consolidation  process:  line  abandonments,  line  sales,  trackage 
rights,  line  construction,  environmental  review,  and  preemption  of 
state  and  local  claims. 

In  addition,  the  Interstate  Commerce  Act  provides  continuing 
oversight  once  a  merger  is  approved.  This  post-merger  oversight 
allows  for  adjustments  necessary  to  ensure  competition  and  to 
prevent  an  abuse  of  market  power.  Authority  with  respect  to 
trackage  rights,  review  of  rates,  and  competitive  access  is 
available  to  the  Commission  under  current  law  if  a  merger  results 
in  unanticipated  market  concentration. 

Rail  mergers  clearly  are  a  fundamental  building  block  of  our 
national  transportation  policy,  and  their  review  must  be  consistent 
and  coordinated  with  the  implementation  of  this  broader  policy. 
The  current  approach  to  rail  mergers  has  worked  and  has  worked 
well:  railroads  are  more  efficient,  costs  have  been  reduced, 
service  has  improved  and  rates  are  down.  It  is,  therefore,  our 
view  that  rail  mergers  should  continue  to  be  reviewed  under  the 
Interstate  Commerce  Act,  by  the  agency  that  conducts  the  balance  of 
federal  rail  economic  regulation.   A  fragmented  and  splintered 
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policy  only  breeds  inefficiency.  A  coordinated  policy  within  one 
independent  agency  is  good  and  efficient  government  and  what  we 
believe  the  taxpayers  want  and  expect. 

Thank  you  Madam  Chairman,  my  colleagues  and  I  are  available  to 
answer  any  questions  you  and  members  of  the  Subcommittee  may  have. 
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TESTIMONY  OF  JOHN  S.  SHANNON,  EXECUTIVE  VICE-PRESIDENT  -  LAW 

NORFOLK  SOUTHERN  CORPORATION,  BEFORE  THE  SUBCOMMITTEE  ON 

RAILROADS  OF  THE  COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE, 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 


My  ncime  is  John  S.  Shannon,  and  I  am  Executive  Vice 
President  -  Law  of  Norfolk  Southern  Corporation.  Norfolk  Southern, 
comprising  the  former  Norfolk  and  Western  and  Southern  railways, 
owns  a  14,500  mile  system  operating  throughout  the  southeast  and 
midwest,  and  reaching  the  major  western  gateways:   New  Orleans, 
Memphis,  St.  Louis,  Kansas  City  and  Chicago.  My  rail  career  began 
in  the  Law  Department  of  the  Norfolk  and  Western  Railway  in  1956, 
and  as  a  lawyer  I  have  worked  on  or  participated  in  many  of  the 
transactions  which  reshaped  the  eastern  rail  network  in  this 
period.   Norfolk  Southern  believes  that  jurisdiction  over  rail 
mergers  and  coordinations  should  remain  in  a  transportation  agency 
rather  than  being  transferred  to  the  Department  of  Justice,  where 
the  antitrust  laws  would  govern  exclusively. 

The  issue  of  jurisdiction  concerns  all  the  transactions 
governed  by  Title  49,  Chapter  113:   mergers  and  other  control 
cases,  some  line  sales,  trackage  rights,  and  pooling.   Each  covered 
transaction  is  a  way  for  two  or  more  railroads  to  coordinate  all  or 
part  of  their  operations  to  provide  service  more  efficiently.   I 
will  refer  to  all  these  measures  generically  as  coordinations  or 
consolidations . 
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when  two  railroads  consolidate  their  service,  there  will 
usually  be  less  competition  between  them,  as  to  that  service,  than 
before  the  consolidation.  Yet  the  benefits  to  the  railroads  and  to 
their  customers  may  far  outweigh  the  loss  of  rail-rail  competition. 
For  this  reason.  Congress  for  many  years  has  excluded  these 
transactions  from  the  mechanical  application  of  the  antitrust  laws. 
It  has  defined  a  special  public  interest  (not  just  competition) 
standard  for  rail  consolidations.   It  has  provided  that  an  agency 
with  transportation  expertise  administer  the  standard,  balancing 
the  efficiency  gains  to  shippers  and  the  railroads  against  any  loss 
of  rail-rail  competition. 

Norfolk  Southern  opposes  abandoning  this  highly  effective 
process .  We  have  no  objection  to  its  relocation  in  the  Department 
of  Transportation,  nor  do  we  see  any  problem  with  shortening  the 
statutory  timetable  for  handling  such  transactions .   What  must  be 
retained  is  a  mechanism  for  approval  by  a  transportation  agency 
applying  a  broad  public  interest  standard. 

Specifically,  we  oppose  the  mechanical  application  of  the 
antitrust  laws  to  rail  consolidations.   We  take  this  position 
because  many  desirable  transactions  would  not  go  through,  and 
because  transactions  which  did  survive  DOJ  scrutiny  would  encounter 
other  problems  avoided  by  the  present  framework. 
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1.   With  DOJ  Administering  Normal  Antitrust  Standards,  Many 
Desirable  Rail  Consolidations  Would  Not  Go  Through 

The  first  major  transaction  I  worked  on  as  a  new  railroad 
attorney  was  one  of  the  most  successful  and  beneficial  rail  mergers 
of  the  twentieth  century.   The  Norfolk  and  Western  and  Virginian 
railways  were  combined  in  1959. 

These  railroads  served  low  sulfur  and  metallurgical  coal 
origins  in  southeastern  West  Virginia,  and  both  moved  coal  to  the 
port  of  Norfolk.   Their  course  was  largely  parallel  and  sometimes 
side-by-side.   Precisely  because  they  were  parallel,  the  merger 
permitted  striking  efficiency  gains  in  physical  operations, 
maintenance,  car  supply  and  all  the  myriad  overhead  functions 
involved  in  running  a  railroad.   It  would  have  been  hard  to  say 
that  the  Norfolk  and  Western  and  the  Virginian  were  not 
competitors,  but  the  efficiency  gains  were  overwhelming. 

In  those  days,  at  the  very  beginning  of  the  post-war 
restructuring  of  the  rail  industry,  the  Department  of  Justice  took 
very  little  part.   It  left  the  determination  to  the  ICC,  which 
approved  the  merger  because  it  was  in  the  public  interest . 

Today,  if  the  N&W/Virginian  merger  were  subject  to  normal 
antitrust  standards  administered  by  DOJ,  it  surely  would  be 
challenged.   It  was  a  parallel  combination  of  competitors  in  a 
market  with  not  much  truck  competition.   Lines  now  included  in  CSX 
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did  provide  competition,  but  conventional  antitrust  analysis  would 
still  have  found  the  market  too  concentrated  to  permit  the  merger. 

Yet  the  merger,  in  hindsight,  was  clearly  beneficial. 
The  combined  N&W/Virginian  is  one  of  Norfolk  Southern's  central 
arteries.   We  invest  and  reinvest  in  the  property  because  it 
operates  efficiently  enough  to  earn  a  return  on  that  investment. 
Our  shippers,  our  stockholders  and  the  coiranunities  we  serve  are  all 
better  off  as  a  result  of  this  merger.  An  analysis  based  solely  on 
competitive  impact  would  have  kept  it  from  happening.  Fortunately, 
the  public  interest  standard  applied  by  the  ICC  let  the 
transportation  community  realize  these  gains. 

Skipping  from  the  1950 's  to  the  1980' s,  Norfolk  Southern 
had  a  direct  experience  of  what  DOJ  merger  regulation  would  be  like 
when  it  tried  to  acquire  Conrail.   Under  the  particular 
circumstances  of  the  sale,  it  was  not  subject  to  formal  ICC 
approval  but  did  have  to  pass  muster  with  DOJ.  DOJ's  approach  did 
not  utilize  a  piiblic  interest  standard,  and  it  approved  the 
transaction  only  subject  to  major  conditions.  Reluctantly  accepted 
by  Norfolk  Southern,  these  conditions  would  have  substantially 
reduced  the  benefits  to  Norfolk  Southern  and  to  the  shipping 
public . 

Although  the  transaction  was  largely  end-to-end,  DOJ's 
approach  focused  on  competition  and  identified  21  overlap  counties 
where  the  reduction  of  rail-rail  competition  required  a 
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divestiture.   In  at  least  six  of  these  counties,  the  reality  was 
that  the  business  could  not  support  both  Norfolk  Southern  and 
Conrail  service.   Norfolk  Southern  has  already  had  to  abandon  or 
spin  off  rail  service  in  those  six  counties.   A  public  interest 
analysis  would  have  found  that  consolidation  of  rail  service  was  a 
superior  alternative,  assuring  efficient,  financially  secure,  class 
1  rail  service  to  the  affected  shippers.   DOJ's  approach  simply 
does  not  permit  this  kind  of  assessment. 

Most  of  the  debate  on  rail  consolidations  concerns 
mergers.   But  DOJ  jurisdiction  would  also  embrace,  and  frustrate, 
a  multitude  of  smaller  transactions  now  covered  by  the  scune 
statutory  freunework  as  mergers. 

For  example,  one  of  the  ways  railroads  have  sought  to 
become  more  efficient  and  keep  their  rates  low  is  by  coordinations 
involving  market  "swaps."  Typically,  town  A  will  lie  on  a  mainline 
of  XX  railroad  and  a  branchline  of  YY,  while  town  B  will  lie  on  the 
mainline  of  YY  and  a  branchline  of  XX.   XX  will  agree  to  withdraw 
from  B  with  YY  taking  over  all  the  service,  and  YY  will  agree  to 
withdraw  from  A  with  XX  taking  over  all  the  service.   That  way, 
both  XX  and  YY  avoid  the  inefficiency  and  cost  of  low  density 
branchline  service. 

The  ICC  can  approve  such  "swaps."   Louisville  and 
Nashville  Railroad  Company  —  Exeinption.  .  .  —  Illinois  Central 
Gulf,  366  I.C.C.  1  (1981).  They  are  often  uncontroversial  because 
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of  the  service  benefits  to  all  involved.   But  DOJ  probably  would 
view  such  a  transaction  as  a  division  of  markets  and  an  agreement 
not  to  compete,  in  other  words,  as  a  per  se  violation  of  the 
antitrust  laws.   If  it  is  a  per  se  violation,  no  matter  how 
beneficial  the  coordination,  no  matter  how  much  money  it  saved  the 
railroads,  and  no  matter  how  much  the  involved  shippers  wanted  it, 
there  would  be  no  way  for  it  to  go  forward  if  DOJ  had  antitrust 
jurisdiction. 

In  suiranary,  if  DOJ  had  been  applying  normal  antitrust 
standards  to  rail  consolidations  over  the  past  40  years,  the 
American  rail  network  we  enjoy  today  could  not  have  come  into 
existence.  Major  mergers,  such  as  that  creating  today's  BN,  would 
have  been  stopped.   So  would  dozens  of  minor  consolidations.   Even 
equipment  pools,  such  as  those  on  which  the  automobile  industry 
relies,  would  be  questionable.   Because  it  understood  the  unique 
nature  of  the  industry.  Congress  in  the  4-R  Act  sought  to  encourage 
mergers  and  consolidations.   2  1976  U.S.  Code,  Cong.  &  Adm.  News 
34.   This  is  180  degrees  removed  from  the  situation  which  would 
exist  if  DOJ  were  exercising  normal  antitrust  jurisdiction. 

The  flows  of  commerce  will  continue  to  change,  and  the 
American  rail  network  needs  to  be  able  to  evolve  to  serve  them. 
Sometimes  this  will  mean  bigger  railroads  for  global  markets. 
Sometimes,  as  we  have  seen  in  recent  years,  it  may  mean  the 
proliferation  of  smaller  railroads.  Public  policy  needs  to  oversee 
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this  process  on  the  basis  of  the  overall  merits  of  the 
transportation  issues,  in  other  words,  on  the  basis  of  the  public 
interest.  Experience  has  shown  that  a  narrowly  focused  competitive 
standard  for  rail  consolidations  would  prevent  necessary  changes 
from  taking  place. 

2.   Even  if  DOJ  Did  Not  Oppose  a  Particular  Rail  Coordination, 
the  Transaction  Could  Face  Other  Obstacles  Avoided  by  the  System 
of  Public  Interest  Review  and  Approval 

When  the  Interstate  Commerce  Commission  (or  any  successor 
body)  finds  that  a  significant  rail  coordination  is  consistent  with 
the  public  interest,  it  affirmatively  approves  it.   This 
affirmative  approval  is  different  from  DOJ's  passive  review. 
Affirmative  approval  triggers  49  U.S.C.  Section  II341,  which 
insures  that  the  benefits  of  the  transaction  are  realized. 

Section  11341  overrides  state  laws  which  might  seek  to 
interfere  on  parochial  grounds  (such  as  location  of  a  headquarters 
or  other  facility)  with  the  evolution  of  the  national  rail  network. 
The  present  structure  is  also  important  to  assure  that  necessary 
implementing  agreements  are  reached  with  labor,  while  at  the  same 
time  protecting  the  interests  of  railroad  employees.  The  Railway 
Labor  Act  and  old  agreements  entered  into  under  thatAct,  such  as 
the  Washington  Job  Protection  Agreement,  make  it  extremely 
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difficult  to  implement  (outside  the  framework  of  public  interest 
approval  by  a  transportation  agency)  any  kind  of  a  meaningful  rail 
rationalization  which  may  have  an  adverse  effect  on  employees. 

This  situation  is  not  of  the  making  of  the  present 
generation  of  legislators  or  of  rail  executives  but  it  exists  and 
must  be  faced.   A  practical  acconraiodation  has  grown  up  under 
Chapter  113.  Rail  labor  receives  an  unusual  degree  of  protection, 
and  railroads  get  implementing  agreements,  through  arbitration  if 
necessary,  to  carry  out  approved  transactions.  Normal  review  under 
antitrust  standards  by  DOJ  would  provide  no  vehicle  for 
implementing  the  transaction  on  the  ground.  Our  labor  experts  tell 
us  that,  as  a  practical  matter,  the  process  of  rationalization 
would  be  irremediably  impaired  in  the  absence  of  the  override 
provision  of  Section  11341. 


America's  rail  network  is  based  on  a  handful  of  large, 
successful  companies.  They  offer  good  jobs,  pay  taxes  and  provide 
improving  service  at  decreasing  rates  over  well  maintained  lines. 
DOJ  would  or  did  oppose  the  creation  of  essential  components  of  the 
network.   These  companies  maintain  cooperative  relationships 
through  track^age  rights,  equipment  pools  and  local  coordinations. 
DOJ  might  have  considered  some  of  these  cooperative  relationships 
per  se  violations  of  the  antitrust  laws. 
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In  short,  transportation  expertise  and  the  publicinterest 
approach  have  created  a  flexible  and  evolving  rail  structure  which 
is  one  of  the  great  success  stories  of  the  American  economy.   I  can 
think  of  no  good  reason  to  do  away  with  the  public  interest  test 
and  transfer  jurisdiction  to  the  Department  of  Justice  —  an  agency 
predisposed  by  the  narrow  focus  of  the  statutes  it  administers  to 
reject  beneficial  rail  mergers  and  consolidations. 
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Madam  Chairwoman  and  Members  of  the  Subcommittee: 

I  very  much  appreciate  this  opportunity  to  appear 
before  you  today  to  explain  how  the  Department  of  Justice 
would  review  railroad  mergers  and  acquisitions  if  the 
Interstate  Commerce  Commission's  authority  to  review  and 
approve  those  transactions  is  repealed.   The  Department  of 
Justice  believes  that  railroad  mergers  and  acquisitions 
should  be  reviewed  under  the  same  legal  standards  that  apply 
to  virtually  every  other  sector  of  our  nation's  economy. 
We  believe  that  the  antitrust  approach  would  provide 
significant  advantages,  saving  time  and  scarce  federal 
resources  and  reducing  burden  and  delay  on  the  merging 
parties,  while  still  protecting  the  public  interest  by 
preventing  anticompetitive  mergers. 

For  most  of  our  economy.  Congress  has  chosen  to  rely  on 
market  competition  rather  than  government  regulation  to 
protect  consumers  and  the  public  interest.   Not  only  does 
competition  best  allocate  scarce  goods  and  services  to  those 
who  value  them  most  highly,  it  also  forces  firms  to  become 
as  efficient  as  possible.   Consumers  benefit  where 
competition  is  vibrant  --  it  provides  the  highest  possible 
quality  of  goods  and  services  at  the  lowest  possible  cost. 
The  antitrust  laws  protect  competition  by  prohibiting 
unreasonable  restraints  of  trade,  including  mergers  that 
threaten  substantially  to  lessen  competition. 
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A  number  of  important  industries  have  in  recent  years 
been  largely  freed  from  economic  regulation,  including 
trucking,  airlines,  and  natural  gas  production.   Building  on 
earlier  regulatory  and  legislative  efforts,  the  Staggers 
Rail  Act  of  1980  substantially  deregulated  the  freight  rail 
industry  by  placing  more  reliance  on  market  forces.   The 
Staggers  Act  is  widely  credited  with  revitalizing  freight 
railroads,  many  of  which  were  in  precarious  financial 
condition.   The  next  logical  step  to  deregulate  further  the 
rail  industry  would  be  to  eliminate  prior  government  review 
and  approval  of  mergers  under  the  "public  interest"  standard 
that  is  currently  embodied  in  the  Interstate  Commerce  Act. 

Under  the  Interstate  Commerce  Act  (ICA) ,  rail  carrier 
mergers  must  receive  prior  government  approval  under  a  broad 
"public  interest"  standard  before  ,they  are  permitted  to 
occur.   If  a  merger  transaction  involves  two  class  I 
railroads,  the  ICC  may  not  approve  it  unless  and  until  the 
Commission  determines  that  the  transaction  is,  on  balance, 
"consistent  with  the  public  interest."^ 

The  ICA  directs  the  Commission  to  consider  competition, 
but  only  as  one  of  five  factors  to  balance  in  assessing  the 


^  49  U.S.-C.  §  11344(c).   If  a  merger  transaction  does  not 
involve  two  class  I  railroads,  the  ICA  requires  approval  unless 
the  ICC  finds  there  is  likely  to  be  substantial  lessening  of 
competition,  creation  of  a  monopoly,  or  restraint  of  trade  in 
freight  surface  transportation  in  any  region  of  the  United  States 
and  the  anticompetitive  effects  of  the  transaction  outweigh  the 
public  interest  in  meeting  significant  transportation  needs.   Id. 
§  11344 (d)  . 
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public  interest:   the  effect  of  the  proposed  transaction  on 
the  adequacy  of  transportation  to  the  public;  the  effect  on 
the  public  interest  of  including,  or  failing  to  include, 
other  rail  carriers  in  the  proposed  transaction;  the  total 
fixed  charges  that  would  result  from  the  proposed 
transaction;  the  interest  of  carrier  employees  affected  by 
the  proposed  transaction;  and  whether  the  proposed 
transaction  would  have  an  adverse  effect  on  competition 
among  rail  carriers  in  the  affected  region.^ 

The  ICA  contemplates  intervention  in  the  process  by 
competitors  and  other  interested  parties,  and  provides  for 
lengthy  time  periods  for  the  Commission  to  conduct 
evidentiary  hearings  and  issue  its  determinations.   It  can 
take  the  Commission  up  to  two  to  three  years  to  render  its 
decisions  on  mergers  having  significant  competition  issues. 

Even  a  rail  merger  that  raises  few  competitive  concerns 
can  be  under  review  at  the  ICC  for  a  year  or  more.   For 
example,  the  ICC  recently  completed  its  review  of  the 
proposal  by  the  Union  Pacific  for  authority  to  take  control 
of  the  Chicago  &  North  Western.   Union  Pacific  filed  its 
application  on  January  29,  199  3;  the  ICC  approved  the 
transaction  in  December  1994.   There  was  extensive 
participation  by  competitors  --  competitors  who  were  perhaps 


49  U.S.C.  §  11344 (b) (1) . 
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more  concerned  with  their  own  private  interests  than  with 
the  merger's  likely  impact  on  rail  customers. 

A  more  dramatic  example  of  the  time  that  ICC 
proceedings  can  take  was  the  Santa  Fe's  proposal  to  take 
control  of  the  Southern  Pacific,  which  the  Department 
opposed  at  the  Commission.   Those  railroads  first  notified 
the  ICC  about  their  proposed  combination  on  November  22, 
1983.   The  iCC's  ultimate  decision,  which  disapproved  the 
transaction,  was  not  made  until  almost  3  years  later,  on 
October  10,  1986.   Then,  close  to  2  more  years  passed  before 
the  ICC  ordered  Santa  Fe  to  divest  the  Southern  Pacific 
stock,  which  the  ICC  had  allowed  Santa  Fe  to  hold  in  a 
voting  trust. 

The  ICA's  public  interest  standard  as  applied  in  ICC 
railroad  merger  proceedings  has  led  to  the  negotiation  of 
many  protective  and  other  conditions  that  caused  the  merged 
carrier  to  make  concessions  to  protesting  parties,  which 
often  include  its  principal  competitors.   Such  conditions 
can  limit  the  potential  efficiencies  of  a  merger  and  protect 
competitors  from  the  enhanced  competition  that  could 
otherwise  result  from  a  procompetitive  combination. 

In  contrast,  merger  enforcement  under  the  antitrust 
laws  protects  competition,  not  competitors.   Section  7  of 
the  Clayton  Act,  15  U.S.C.  §  18,  the  primary  provision  of 
the  antitrust  laws  governing  mergers  and  acquisitions, 
prohibits  those  transactions  that  threaten  "substantially  to 
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lessen  competition  in  any  line  of  commerce  in  any  section  of 
the  country."   The  central  issue  under  the  Clayton  Act  is 
whether  the  merger  will  result  in  increased  prices  to 
consumers  or  reduced  services. 

Merger  decisions  are  made  far  more  quickly  under  the 
antitrust  laws  than  under  the  ICA.   Under  the  premerger 
notification  provisions  of  the  Hart-Scott-Rodino  ("HSR") 
Act,'  routine  mergers  that  raise  no  antitrust  issues  can  be 
consumiTiated  upon  the  expiration  of  a  30 -day  waiting  period 
(15  days  for  cash  tender  offers).   When  requested,  the 
antitrust  enforcement  agencies  will  in  appropriate  cases 
agree  to  "ear."'y  termination"  of  the  waiting  period  in  less 
than  3  0  days. 

Where  a  merger  does  raise  antitrust  concerns,  we  are 
able  to  obtain  all  of  the  information  we  need  to  resolve 
those  concerns  expeditiously.   If  we  need  additional 
information  from  the  parties  to  complete  our  investigation, 
we  can  issue  a  "second  request"  that  will  extend  the  waiting 
period  an  additional  20  days  after  the  parties  supply  the 
requested  information.^  The  Department  seeks  information 
from  competitors,  suppliers,  customers,  employees,  and  other 
knowledgeable  parties  in  order  to  analyze  the  effects  of  the 
merger.   In  addition,  we  can  seek  documents,  deposition 


15  U.S.C.  §  18a. 
15  U.S.C.  §§  18(b) (1) ,  (e) . 
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testimony,  and  interrogatory  answers  from  the  parties  and 
other  persons  pursuant  to  the  Antitrust  Civil  Process  Act. 

When  the  Department  determines  that  a  proposed  merger 
raises  significant  competitive  issues,  several  steps  are 
available  to  speed  resolution  of  the  matter.   Most  such 
matters  are  resolved  in  6  months  to  a  year.   The  parties  can 
"fix- it- first"  by  restructuring  the  transaction,  which 
avoids  a  legal  challenge  by  the  Department.   If  the 
investigation  runs  its  course  and  the  Department  decides  to 
challenge  the  transaction,  the  parties  and  the  Department 
frequently  negotiate  a  consent  judgment  that  corrects  the 
competitive  problem  but  otherwise  allows  the  remainder  of 
the  transaction  to  go  forward. 

If  the  Department  concludes  that  a  merger  transaction 
as  structured  would  violate  the  antitrust  laws,  and  the 
parties  do  not  wish  to  restructure  it,  the  Department  must 
go  to  court  to  prevent  the  transaction.   The  Department  can 
seek  a  preliminary  injunction,  which  prohibits  the  merger 
pending  a  full  trial  for  a  permanent  injunction.   Even  if 
the  case  goes  through  a  full  trial,  it  will  likely  be 
resolved  less  than  a  year  after  the  complaint  is  filed, 
substantially  less  time  than  it  usually  takes  the  ICC  to 
reach  a  final  decision  on  a  merger  under  the  ICA.   However, 
only  a  small  percentage  of  the  mergers  reviewed  by  the 
Department  are  challenged  in  court. 
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The  analytical  framework  we  use  in  merger 
investigations  is  set  forth  in  the  1992  Horizontal  Merger 
Guidelines ,  issued  jointly  by  the  Department  of  Justice  and 
the  Federal  Trade  Commission.   These  Merger  Guidelines  have 
been  cited  and  relied  on  by  the  courts  in  merger  cases. 
Under  the  Merger  Guidelines,  we  assess  the  merger's  likely 
harm  to  competition,  and  consider  any  efficiencies  that  may 
outweigh  potential  harmful  effects. 

Our  competitive  analysis  takes  into  account  the 
position  of  each  of  the  merging  firms  in  each  economically 
meaningful  "relevant  market",  the  relevant  market's 
concentration,  the  extent  to  which  that  concentration  would 
be  increased,  the  competitive  conditions  likely  to  exist  in 
the  market  after  the  transaction,  and  the  likely  ability  of 
the  resulting  firm  to  raise  prices  or  lower  services  to  the 
detriment  of  consumers.   We  define  relevant  markets 
carefully,  through  an  evaluation  of  any  effective 
substitutes  customers  have  for  the  services  provided  by  the 
merging  firms. 

For  railroad  mergers,  the  analysis  begins  with 
identification  of  the  affected  routes.   For  two  railroads 
with  largely  parallel  routes,  the  logical  starting  point  for 
defining  a  market  is  the  carriage  of  a  particular  commodity 
from  one  point  (called  an  origin)  to  a  second  point  (called 
a  destination)  by  the  merging  railroads. 
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Once  the  affected  routes  are  identified,  the  analysis 
generally  focuses  on  an  evaluation  of  the  other  rail, 
intermodal,  product,  and  source  competition  options 
available  to  shippers.   Intermodal  competition  is  the 
ability  of  a  shipper  to  substitute  another  mode  of 
transportation,  usually  truck  or  water  carriage,  for  the 
shipment  of  a  particular  commodity  between  a  particular 
origin  and  destination.   If  truck  or  water  service  is 
available  and  is  a  close  substitute  for  rail  carriage  for 
certain  commodities,  these  competitive  alternatives  would 
prevent  a  rail  carrier  from  raising  its  rates  for  these 
commodities.   For  other  commodities,  however,  trucks  may  be 
at  a  significant  disadvantage  to  rail  where,  for  example, 
the  distance  the  commodity  is  shipped  is  great,  the  volume 
of  the  commodity  shipped  is  large,  or  the  value  of  the 
commodity  as  compared  to  its  weight  is  small. 

Other  forms  of  competition  considered  include  product 
and  source  competition.   "Product  competition"  is  the 
ability  of  a  shipper  to  substitute  another  commodity  that 
allows  use  of  a  transportation  system  other  than  the  merged 
rail  carrier.   "Source  competition"  is  the  ability  of 
shippers  in  the  region  of  the  merging  railroads  to  avoid 
high  rail  rates  by  shipping  a  commodity  to  another 
destination  or  by  obtaining  it  from  another  source,  again 
using  other  than  the  merged  rail  carrier. 
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Kansas  City  Southern's  acquisition  of  Mid-South,  and  the 
Union  Pacific's  control  of  the  Chicago  &  North  Western. 

In  sum,  our  analysis  of  proposed  railroad  mergers  using 
the  Merger  Guidelines  is  the  same  general  analysis  we  use  in 
reviewing  mergers  subject  to  the  antitrust  laws.   That 
analysis  is  sophisticated,  thorough,  and  flexible  --  it 
involves  far  more  than  simply  computing  market  shares  or 
concentration  figures.   It  takes  into  account  all  the 
dynamics  of  the  markets  with  which  we  are  dealing. 
Subjecting  railroad  mergers  and  acquisitions  to  the 
antitrust  laws  would  expedite  both  the  investigation  and 
resolution  of  such  transactions. 

Madam  Chairwoman,  this  concludes  my  prepared  remarks. 
I  would  be  happy  to  respond  to  any  questions  that  you  or 
other  meiTibers  of  the  Subcomiriittee  may  have. 
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If  one  or  more  of  these  forms  of  competition  is 
available,  its  existence  will  be  reflected  in  the 
Department's  definition  of  the  markets  affected  by  the 
merger.   If  such  competition  is  significant,  it  may  defeat 
or  limit  the  ability  of  the  merged  carrier  to  raise  prices. 
The  degree  to  which  any  of  these  methods  of  competition  will 
be  effective  will  vary  according  to  the  nature  of  the 
commodities,  routes,  and  perhaps  other  factors,  including 
differences  in  demand  and/or  supply  elasticity  for  different 
commodities . 

The  antitrust  laws  do  not  prohibit  efficient  railroad 
mergers  that  can  benefit  shippers.   The  Merger  Guidelines 
expressly  recognize  that  mergers  can  enhance  efficiency. 
When  necessary  to  an  evaluation  of  the  net  competitive 
effects  of  a  merger,  we  consider  the  prospect  that  real 
efficiencies  will  be  achieved  that  could  not  be  realized 
absent  the  merger.   Thus,  the  Department  of  Justice  will 
challenge  a  merger  only  when  its  likely  harm  to  competition 
is  not  outweighed  by  its  likely  efficiencies. 

The  Department  has  not  opposed  rail  mergers  that  did 
not  significantly  threaten  competition.   Over  the  past 
10  years,  the  Department  opposed  only  one  rail  merger  in  its 
entirety  --•  the  proposed  consolidation  of  the  Santa  Fe  and 
Southern  Pacific  Railroads  --  a  transaction  the  ICC 
ultimately  disapproved.   The  Department  raised  no  objection 
to  the  two  rail  mergers  most  recently  approved  by  the  ICC: 


DISPOSITION  OF  INTERSTATE  COMMERCE 
COMMISSION'S  NON-MERGER  RAIL  AUTHOR- 
ITY 


TUESDAY,  FEBRUARY  22,  1995 

U.S.  House  of  Representatives, 

Subcommittee  on  Railroads, 
Committee  Transportation  and  Infrastructure, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:07  a.m.  in  room 
2167,  Raybum  House  Office  Building,  Hon.  Susan  Molinari  (chair- 
man of  the  subcommittee)  presiding. 

Ms.  Molinari.  Good  morning.  Thank  you  all  for  being  with  us. 

Today,  we  complete  our  first  cycle  of  rail  hearings  by  examining 
the  Interstate  Commerce  Commission's  authority  in  rail  matters 
other  than  mergers.  While  we  normally  think  of  the  ICC  as  dealing 
with  issues  such  as  rail  abandonments,  rail  disputes,  and  line 
sales,  the  agency,  in  reality,  has  a  wide  range  of  diverse  respon- 
sibilities under  scores  of  different  statutory  provisions.  Perhaps  the 
most  amazing  is  that  the  ICC  actually  has  some  statutory  respon- 
sibilities under  the  Federal  election  law  concerning  extensions  of 
credit  by  transportation  companies  to  candidates.  We  will  be  giving 
that  serious  consideration. 

This  illustrates  how  complex  the  task  of  sunsetting  the  ICC  real- 
ly is.  There  seems  to  be  broad  sentiment  for  eliminating  the  ICC's 
current  status  as  an  independent  agency  and  for  reducing  Federal 
regulatory  burdens.  In  this  respect,  Congress  has  received  the 
public's  message,  that  Federal  regulation  costs  should  be  mini- 
mized. Congress,  as  one  observer  put  it,  may  be  the  country's  prin- 
cipal trailing  indicator  but  we  do  listen. 

At  the  same  time,  after  we  review  the  ICC's  responsibilities  and 
dispense  with  those  that  have  now  become  historically  superfluous, 
we  must  also  ensure  an  orderly  transition  that  avoids  any  disrup- 
tive or  unintended  consequences  for  the  private  sector  businesses 
who  rely  on  the  ICC  authority  in  their  day-to-day  transactions. 

I'd  like  to  now  recognize  Mr.  Lipinski,  the  Ranking  Minority 
Member,  for  his  statement. 

Mr.  Lipinski.  Thank  you.  Madam  Chairwoman. 

I  appreciate  everyone  being  here  and  because  we  have  a  long  day 
ahead  of  us,  I  request  unanimous  consent  to  revise  and  extend  my 
remarks  and  submit  my  statement  for  the  record. 

Ms.  Molinari.  Thank  you.  Without  objection,  so  ordered. 

[Mr.  Lipinski's  prepared  statement  follows:] 
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Congressman  Wilkam  O.  Lipinski 

Ranking  Demecmtic  Member 

Subcommittee  on  Railroads 


Opening  Statement 

Hearing  on  Non-Merger  Rail  Authority  of  the  ICC 

February  22, 1995 

Good  morning.  Madam  Chairwoman  and  Members  of  the  subcommittee.   Because 
we  have  such  a  full  slate  of  witnesses  ahead  of  us  today,  I  will  be  brief. 

Madam  Chairwoman,  when  this  subcommittee  held  its  first  hearing  oa  the 
disposition  of  the  Interstate  Commerce  Commission  (ICC)  on  January  26, 1995,  we  had  the 
opportxmity  to  study  our  options  for  dealing  with  regulation  and  oversight  of  rail  mergers 
and  other  related  functions.  Today's  hearing  focuses  on  the  remainder  of  the    wide  range 
of  functions  -  in  many  cases  more  arcane  and  less  known  than  the  merger  authority. 

There  is  no  question  at  this  point  that  the  ICC  will  be  abolished  by  the  end  of  Fiscal 
Year  1996.  We  are  here  today  to  continue  our  study  of  what  rail  functions  the  ICC 
currently  has,  and  which  of  those  functions  merits  continuation.   Beyond  this  decision, 
though,  lies  the  determination  of  where  we  put  those  functions.   The  ICC's  October  report 
provided  a  detailed  analysis  of  what  the  agency  does.  Following  today's  hearing,  we 
should  have  the  information  we  need  to  make  these  tough  decisions. 

I  must  confess  that  as  I  prepared  for  this  hearing  and  studied  the  testimony 
submitted  by  our  witnesses,  I  was  somewhat  overwhelmed  by  the  wide  range  of  issues 
that  we  plan  to  address  at  today's  hearing.  Although  the  ICC  may  not  take  up  too  much 
room  in  the  federal  budget,  we  cannot  underestimate  the  value  of  the  work  the 
commissioners  and  their  staff  do.  Today's  hearing  is  a  testament  to  the  fact  that  this 
subcommittee  is  taking  its  place  out  in  front  on  this  issue,  determining  the  proper 
direction  for  the  rest  of  the  House  of  Representatives. 

Madam  Chairwoman,  we  have  a  long  and  challenging  day  ahead  of  us.  I  want  to 
thank  today's  witnesses  for  joining  us  today  to  share  their  expertise,  and  assure  each  of 
them  that  their  counsel  will  be  fully  utilized  by  the  Members  of  this  subcommittee  as  we 
put  together  the  legislation  that  will  simset  the  ICC.  Let  me  assure  you  that  we  couldn't  do 
it  without  you. 
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Ms.  MOLINARI.  I'd  like  to  welcome  the  Vice  Chair  of  the  commit- 
tee, Mrs.  Kelly. 

Mrs.  Kelly.  Thank  you,  Madam  Chairwoman. 

I'd  like  to  thank  everyone  who  has  agreed  to  be  a  witness  here 
on  the  panels.  We  appreciate  your  attendance  and  your  willingness 
to  speak  to  us  this  morning. 

Thank  you. 

Ms.  MOLINARL  Thank  you. 

The  gentleman  from  California,  Mr.  Kim. 

Mr.  Kim.  No  statement. 

Ms.  MOLINARL  Thank  you. 

We  will  now  turn  to  our  first  panel  of  witnesses:  Mr.  Edwin 
Harper,  President,  Association  of  American  Railroads;  Mr.  James 
Hagen,  Chairman  and  CEO,  Consolidated  Rail  Corp.;  and  David  R. 
Goode,  Chairman,  President  and  CEO,  Norfolk  Southern  Corp. 

Mr.  Harper,  welcome. 

TESTIMONY  OF  EDWIN  L.  HARPER,  PRESIDENT  AND  CEO,  AS- 
SOCIATION OF  AMERICAN  RAILROADS;  JAMES  A.  HAGEN, 
CHAIRMAN  AND  CEO,  CONSOLIDATED  RAIL  CORPORATION; 
DAVID  R.  GOODE,  CHAIRMAN,  PRESIDENT  AND  CEO,  NOR- 
FOLK SOUTHERN  CORPORATION 

Mr.  Harper.  Thank  you  very  much.  Madam  Chairwoman  and 
members  of  the  subcommittee. 

My  role  this  morning  is  one  of  background,  to  note  the  context 
of  these  hearings  and  to  sketch  the  challenge  which  they  present. 
The  context  is  simple,  the  ICC  is  going  out  of  business  after  108 
years.  It's  the  longest  act  in  town,  even  longer  than  sheer  madness 
at  the  Kennedy  Center.  The  challenge  is  just  as  simple,  in  a  sense. 
For  the  railroads,  the  ICC  can  disappear  but  its  functions  can  go 
on  as  usual,  or  the  ICC  can  disappear  but  it's  regulatory  grasp  in 
another  form  can  be  tightened,  or  Congress  can  pursue  the  path  it 
has  pursued  for  the  last  20  years,  to  bring  the  railroad  industry 
and  the  Nation  it  serves  into  the  bright  Hght  of  the  marketplace. 
The  first  two,  I  submit,  would  truly  be  sheer  madness.  The  last 
is  the  challenge  which  this  hearing  sets  down.  You  will  hear  from 
those  who  will  say  this  is  just  a  budget  and  housekeeping  function, 
the  status  quo  is  fine.  You  will  hear  from  others  who  will  bring  you 
back  108  years  and  say,  let's  try  a  stronger  dose  of  regulation. 

Jim  Hagen  and  David  Goode  may  disagree  in  a  degree  but  not 
in  kind.  They  both  urge  the  Congress  to  take  up  the  challenge  and 
move  railroads,  not  backwards  or  standing  in  place,  but  forward. 
The  committee  has  the  opportunity  to  take  the  next  step  forward 
in  deregulation. 

The  4R  Act  of  1976  was  the  beginning  of  serious  deregulatory  re- 
form of  the  railroad  industry.  The  Staggers  Act  of  1980  imple- 
mented massive  reforms  by  recognizing  that  most  transportation  in 
the  U.S.  is  competitive  and  providing  railroads  with  some  relief 
against  burdensome  regulation.  The  Staggers  Act  reforms  placed 
increased  reliance  on  the  marketplace  rather  than  regulation  and 
allowed  carriers  increased  freedom  to  rationalize  their  facilities. 

Deregulation  of  the  industry,  however,  is  still  only  partial.  Sig- 
nificant, unnecessary  regulatory  restrictions,  many  of  which  reflect 
the  regulatory  scheme  of  the  original  1887  Interstate  Committee 
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Commerce  Act,  such  as  tariff  filing  requirements,  still  hinder  the 
industry's  ability  to  compete.  Deregulation  has  been  a  success. 
Shippers  have  obtained  lower  rates  and  higher  quality  of  service 
and  the  railroads  have  staved  off  bankruptcy  and  improved  their 
financial  performance. 

During  the  1970s,  the  industry's  return  on  investment  never  got 
as  high  as  3  percent.  In  recent  years,  it's  hovered  between  6  and 
8  percent,  but  the  industry's  cost  of  capital  is  about  11.5  percent. 
The  average  freight  rate  shippers  pay  has  declined  by  21  percent 
in  current  dollars  and  by  50  percent  in  constant  dollars,  by  our  es- 
timate, since  the  Staggers  Act  has  passed,  and  as  you  can  see  on 
the  chart  at  my  right  and  your  left. 

Replacing  regulation  with  the  competitive  marketplace  is  the  se- 
cret of  this  success.  The  railroads  provide  their  services  in  a  highly 
competitive  market.  An  isolated  shipper  served  by  only  one  railroad 
does  not  sound  very  competitive,  but  look  beyond  the  appearances 
to  the  facts.  For  example,  the  soda  ash  mines  in  Green  River,  Wyo- 
ming are  served  by  only  one  railroad.  The  rates  and  prices  of  soda 
ash  from  the  Green  River  mines  are  effectively  constrained  by  at 
least  two  factors — one,  soda  ash  is  mined  or  produced  in  other  loca- 
tions and  two,  trucks  move  the  product  to  other  railroads  that  have 
established  transloading  facilities. 

Other  bulk  commodity  movements  exhibit  the  same  kind  of  com- 
petition. For  example,  all  grain  movements  originate  by  truck  and 
grain  shippers  have  the  option  to  transport  grain  to  numerous  rail 
head  and  barge-loading  points. 

The  competitive  fact  is  that  railroads  must  compete  for  business 
in  every  lane  for  every  commodity.  They  compete  with  each  other 
and  with  trucks  and  barges;  they  compete  against  other  geographic 
sources  for  consuming  points.  The  commodities  they  haul  compete 
with  other  commodities.  The  bottom  line  is  that  there  have  been 
no  market  abuses  as  evidenced  by  rate  declines  in  constant  dollars 
since  the  Staggers  Act.  The  average  rate  is  down  50  percent;  coal 
rates  are  down  51  percent;  chemicals  down  44  percent;  grain  and 
farm  products  are  down  50  percent.  These  numbers  demonstrate  a 
highly  competitive  marketplace,  one  in  which  competition,  not  reg- 
ulation should  be  relied  upon  to  establish  fare  rates  and  efficient 
service  conditions.  Seize  the  day. 

Ms.  MOLINARI.  Thank  you  very  much,  Mr.  Harper. 

Mr.  Hagen,  thank  you. 

Mr.  Hagen.  Madam  Chairwoman,  members  of  the  committee, 
good  morning. 

My  name  is  Jim  Hagen;  I'm  Chairman  and  CEO  of  Conrail.  I'm 
pleased  to  have  this  opportunity  to  appear  before  you  again,  this 
time  to  discuss  the  future  of  rail  regulation  other  than  mergers. 

We  believe  the  time  has  come  to  repeal  the  rail  provisions  of  the 
Interstate  Commerce  Act.  Regulation  has  outlived  its  purpose.  The 
public  is  fully  protected  by  the  fierce  competition  that  effectively 
constrains  rail  rates  in  every  market  for  every  commodity. 

There  are  going  to  be  some  who  may  disagree,  and  I  invite  them 
to  explain  why  these  competitive  forces  that  I  think  pervade  indus- 
try to  not  apply  to  them.  We  will  listen  to  it  with  an  open  mind 
and  we  will  respond  to  those  particular  concerns. 
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Former  Chairman  Harley  Staggers,  for  whom  the  Staggers  Act  is 
named,  said  that  "The  presence  of  competition  forecloses  the  need 
for  regulation  and  the  burden  is  on  those  who  see  regulation  to  es- 
tablish clearly  the  absence  of  competition."  I  believe  that  burden 
can  no  longer  be  carried. 

As  Mr.  Harper  mentioned,  since  the  Staggers  Act,  the  rail  rates 
have  declined  in  real  terms  by  one-third;  rate  declines  occur  for  all 
commodities;  and  the  most  important  thing  to  understand  about 
this  data  is  that  regulation  did  not  cause  these  rates  to  cause 
down,  competition  did. 

Let  me  illustrate  the  kinds  of  competitive  pressures  we  face  in 
the  coal  business,  which  I  know  is  assumed  by  some  to  be  an  area 
where  the  railroads  have  huge  market  power.  First,  I  want  to  tell 
you  the  statistics  that  often  surprise  people.  Less  than  60  percent 
of  the  Nation's  electricity  is  generated  by  coal  and  only  half  that 
amount  is  moved  by  rail.  We've  gotten  these  numbers  from  the  Na- 
tional Coal  Association  data. 

I've  got  some  charts  set  up  here  on  the  easel  and  each  of  you  I 
think  have  a  smaller  copy  in  your  material  that  show  some  particu- 
lar utilities  that  maybe  will  demonstrate  the  point. 

Peco  Energy  Company  serves  Philadelphia  and  only  17  percent 
of  their  electric  generation  is  from  coal,  approximately  8  percent  of 
that  is  from  a  couple  minemouth-served  plants.  Nearly  60  percent 
is  nuclear  and  the  rest,  of  course,  comes  from  purchased  power. 

The  Edison  plant  is  located  on  the  Delaware  and  I  think  on  this 
chart  you  can  see  where  it  is,  and  receives  it's  coal  from  Conrail 
but  last  year,  it  purchased  CSX  coal  and  had  it  moved  by  rail  to 
Baltimore  and  shipped  by  vessel  up  the  C&D  Canal  to  the  plant. 
So  effectively,  they  were  served  by  coal  from  other  sources  than 
Conrail.  It  also  could  have  moved  NS  to  Norfolk  and  then  shipped 
by  vessel  from  there.  So  the  move  could  have  gone  a  couple  of  dif- 
ferent ways.  In  addition,  they  also  use  long-haul  trucks  to  compete 
with  Conrail.  The  Cromby  plant,  which  is  in  the  Philadelphia  area, 
is  also  served  by  a  gasline  pipe. 

The  next  one  goes  to  the  other  end  of  our  system  and  is  the  Con- 
solidated Edison  in  Chicago  which  Conrail  does  not  serve,  but  it  re- 
lies on  nuclear  power  for  82  percent  of  its  electricity  and  only  14 
percent  comes,  from  coal.  Numerous  other  railroads  and  modes  par- 
ticipate in  the  coal  movement  and  many  more  could  because  they 
have  a  lot  of  options. 

For  example,  the  Waukegan  plant  has  two  rail  carriers  serving 
it.  The  Kincaid  plant  used  to  burn  local  coal  which  moved  up  there 
by  conveyor,  but  it  now  basically  uses  western  coal.  The  Powerton 
plant  can  take  coal  from  three  different  railroads  and  the  Stateline 
plant  near  Chicago  is  served  by  a  small  carrier  which  connects  to 
all  of  the  major  coalhauling  roads  in  Chicago.  The  final  point  is 
that  the  three  downtown  plants  are  all  barge-served.  The  Joliet 
plant  has  two  different  railroads,  one  on  each  side  of  it.  So  essen- 
tially, you  have  a  huge  utility  serving  a  huge  market  that  has  basi- 
cally lots  of  competition. 

Aiiother  important  competitive  aspect  that  can't  be  shown  on  the 
chart  is  that  the  utilities  purchase  power  from  each  other  in  the 
so-called  grids.  The  lowest-cost  electricity  is  used  by  the  grid  par- 
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ticipants  and  then  the  next  lowest  and  so  on  and  this  puts  pressure 
on  the  rail  rates. 

Let  me  just  talk  about  grain  rates  for  a  second  here.  The  grain 
business  is  no  longer  just  made  up  of  a  series  of  family  farms;  it 
is  a  huge  industry  and  a  lot  of  those  particular  firms  are  in  fact 
larger  than  many  of  the  railroads  or  even  the  industry.  The  fact 
is,  as  Ed  mentioned,  all  grain  begins  its  journey  on  a  truck.  They 
can  go  to  a  different  railhead,  they  can  go  to  a  river,  they  can  go 
to  a  lake  facility,  and  as  you  can  see,  this  has  had  enormous  pres- 
sure on  the  prices. 

Also,  when  you're  buying  grain,  they  can  make  their  purchases 
from  locations  on  different  railroads,  so  that  we  have  a  competitive 
level  that  continues  to  drive  down.  This  is  evidenced  by  the  fact 
that  the  rates  have  dropped  47  percent  in  real  terms  since  1980. 

Anytime  that  there  is  a  particular  change  in  the  regulatory 
scheme,  you  get  a  lot  of  concern  about  his  there  going  to  be  chaos, 
is  there  going  to  be  disruption,  and  what's  going  to  happen.  I  think 
these  concerns  are  probably  unwarranted  from  our  recent  experi- 
ence in  the  last  years  on  the  Staggers  Act. 

Another  area  that  is  of  importance  is  the  abandonment  and  line 
sales.  Conrail,  for  example,  I  looked  up  the  statistics,  recently  we 
abandoned  405  miles  since  1990  and  only  affected  2,360  carloads. 
That  is  contrasted  with  the  4  million  carloads  that  we  handle  over 
our  entire  system.  What  we  did  with  those  lines  is  1,500  miles  got 
sold  to  short-line  railroads  who  are  our  partners  and  work  with  us 
to  make  sure  that  the  business  continues  out  there.  So  we  will,  for 
this  reason,  working  with  the  short  lines,  continue  to  negotiate  mu- 
tually-beneficial sales,  to  interchange  the  profitable  traffic,  main- 
tain the  necessary  rates  and  routes,  and  to  supply  the  cars  nec- 
essary to  make  sure  the  business  moves. 

Madam  Chairwoman,  let's  work  together  to  take  the  next  and 
final  step.  Let's  end  the  outmoded,  unnecessarily  costly  and  bur- 
densome system  of  regulation  and  to  assure  a  more  efficient  and 
effective  government,  and  a  more  competitive  rail  system. 

Thank  you  for  your  time. 

Ms.  MOLINARI.  Thank  you  very  much,  Mr.  Hagen. 

Mr.  Goode. 

Mr.  Goode.  Thank  you,  Madam  Chairwoman. 

My  name  is  David  Goode  and  I'm  Chairman,  President  and  CEO 
of  Norfolk  Southern  Corporation.  In  addition  to  my  own  company, 
I  am  speaking  this  morning  on  behalf  of  Union  Pacific,  Southern 
Pacific,  Burlington  Northern,  Canadian  National  and  Grand  Truck, 
Chicago  and  Northwestern,  Kansas  City  Southern,  and  Canadian 
Pacific^Soo  Line.  I  hope  I  can  assume  the  heavy  burden  of  speaking 
for  a  group  like  that.  I  have  filed  a  statement  representing  the 
views  of  all  of  this  group. 

Our  business  is  competitive  across  the  whole  spectrum  of  com- 
modities. Many  provisions  of  the  Interstate  Commerce  Act,  we 
agree,  can  be  repealed  for  the  reasons  Ed  Harper  and  Jim  Hagen 
have  set  out  so  cogently.  Norfolk  Southern  provides  a  concrete  ex- 
ample of  the  trends  they  have  summarized.  In  our  own  case  be- 
tween 1982  and  1993,  our  rail  revenue  per  ton  mile,  measured  in 
inflation-adjusted  dollars,  has  declined  37  percent.  So  pervasive 
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economic  regulation  is  hardly  needed  in  an  industry  where  we  have 
not  maintained,  much  less  increased,  our  price  levels. 

My  filed  statement  identifies  dozens  of  sections  of  the  Interstate 
Commerce  Act  comprising  the  great  majority  of  the  rail  provisions 
of  the  Act  which  should  be  repealed.  It  also,  however,  identifies  a 
smaller  number  of  core  provisions  of  the  Act  which  are  still  useful 
and  which  we  believe  should  be  retained  in  an  independent  board 
within  the  Department  of  Transportation.  These  provisions  do  not 
rise  to  the  level  of  comprehensive  economic  regulation.  In  most  in- 
stances, they  provide  a  forum  and  a  mechanism  for  preventing  or 
resolving  disputes  which  inevitably  arise  in  our  tightly  inter- 
connected industry. 

Briefly,  the  areas  in  which  we  envision  some  continued  Federal 
role  are  maximum  rate  regulation  so  there  will  be  an  expert  forum 
for  resolving  the  complaints  of  those  few  shippers  who  feel  they  are 
subject  to  rail  market  power;  abandonments;  line  sales  and  new 
construction  so  that  community  interests  can  be  accommodated  for 
example,  by  letting  local  interests  buy  abandoned  lines  for  net  liq- 
uidation value;  pooling  agreements,  trackage  rights,  lines  sales  and 
similar  matters  so  that  the  competitive  and  labor  issues  raised  by 
such  transactions  can  continue  to  be  effectively  resolved  under  the 
present  statutes. 

We  also  believe  that  preemption  of  State  and  local  economic  reg- 
ulation should  be  continued  and  we  believe  that  there  should  be  a 
continued  prohibition  of  State  tax  discrimination.  Securities  inter- 
ests and  lien  recordation  should  be  continued  so  as  with  airplanes, 
a  national  system  for  recording  security  interest  in  railroad  rolling 
stock  can  continue  to  supersede  local  recording  in  a  multitude  of 
jurisdictions. 

We  suggest  that  the  cost  of  administering  these  scaled-back  pro- 
visions would  be  much  less  than  the  present  ICC  budget.  Decisions 
that  the  group  will  continue  to  be  neutral  and  nonpartisan.  We 
would  also  suggest  that  the  existing  exemption  authority  be  contin- 
ued and  its  use  accelerated  to  enlarge  the  deregulated  arena  even 
more.  We  believe  this  greatly  reduced  scope  would  accommodate 
the  remaining  legitimate  interest  without  being  an  undue  regu- 
latory burden. 

Thank  you  and  along  with  my  colleagues,  I'd  be  pleased  to  an- 
swer any  questions. 

Ms.  MOLINARI.  Thank  you  very  much. 

Mr.  Lipinski. 

Mr.  Lipinski.  Thank  you  very  much.  Madam  Chairwoman. 

Mr.  Hagen,  you  assert  that  the  ICC  regulation  is  costly  to  your 
customers.  Do  you  have  any  estimates  of  how  costly  this  regulation 
is? 

Mr.  Hagen.  I  think  you'd  have  to  judge  it  in  terms  of  does  it  slow 
up  progress  and  does  it  hinder  the  working  of  the  marketplace. 
That's  one  of  the  values  of  the  Staggers  Act  as  we  demonstrated 
on  the  chart,  that  when  you  lessen  regulation,  it  immediately 
translates  into  cheaper  prices  for  the  customer. 

My  concern  is  that  solidify  the  gains  that  we've  made  so  far  and 
therefore,  we  don't  really  need  any  additional  regulation,  nor  do  we 
need  the  regulation  we  have  because  it  can  work  fine  without  it. 
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Mr.  LiPlNSKl.  I  noticed  that  you  gave  a  number  of  examples  on 
the  competition.  The  examples  you  gave  were  principally  in  the 
northeast  and  in  the  midwest  around  Chicago  where  I  grant  you 
there  is  considerable  competition.  How  does  this  work  out  in  other 
parts  of  the  country  though,  particularly  further  out  west?  Is  there 
sufficient  competition  out  there  that  gives  you  the  same  scenario 
that  you  have  around  the  northeast  and  the  northwest,  principally 
Chicago? 

Mr.  Hagen.  I  think  it  probably  does  in  this  respect,  in  the  sense 
that  especially  with  the  lessening  of  regulation  in  the  power  area, 
the  use  of  the  grids  becomes  more  important  so  that  it  would  be 
foolish  for  a  carrier  in  the  west,  who  served  a  particular  utility,  to 
price  that  utility  up  out  of  the  market  becausa  he  could  just  buy 
the  power  off  the  grid  from  the  low  cost  producer  and  it  would 
harm  the  railroad  in  the  long  run. 

In  the  short  run,  the  customer  might  pay  it  until  he  can  make 
other  arrangements  to  do  it.  Oftentimes,  I  find  in  our  business  any- 
time we  have  a  firm  local  on  our  line  and  we  want  him  to  compete 
out  in  the  marketplace  with  other  customers,  we  definitely  favor 
him  because  we  get  the  haul  and  he's  our  partner,  and  therefore, 
we  want  to  help  him  work  out  in  the  marketplace.  So  I  think  that's 
one  of  the  big  constraints,  competition  from  other  locations. 

Mr.  LiPlNSKl.  You  mentioned  when  one  of  your  charts  was  being 
displayed  coal  from  southern  Illinois  coming  up  to  Commonwealth 
Edison  in  the  Chicago  metropolitan  area.  That  no  longer  can  be 
done,  unfortunately,  because  of  the  Clean  Air  Act. 

Mr.  Hagen.  Right. 

Mr.  LiPlNSKl.  And  it's  put  an  awful  lot  of  people  out  of  work  in 
southern  Illinois.  You  mentioned  a  conveyor  that  they  brought  it  up 
on? 

Mr.  Hagen.  At  one  time,  one  of  the  plants  there  had  a  conveyor 
to  bum  local  coal  and  it's  no  longer  operating.  It's  no  longer  in  ex- 
istence. 

Mr.  LiPlNSKl.  But  they  didn't  bring  this  coal  up  from  southern  Il- 
linois to  the  Chicago  metropolitan  area  on  a  conveyor? 

Mr.  Hagen.  No.  It  was  a  more  southern  plant. 

Mr.  LiPlNSKl.  Because  I  was  wondering  where  that  might  be.  I've 
driven  around  Illinois  and  I've  never  seen  that  conveyor. 

Mr.  Hagen.  You  probably  would  have  seen  it,  right. 

Mr.  GrOODE.  If  I  may  Congressman,  it  would  be  fair  to  say  that 
Commonwealth  Edison  receives  coal  from  a  number  of  sources  that 
are  competitive  into  the  Chicago  area  from  our  railroad  and  others 
and  Jim's  railroad.  So  there  are  a  number  of  options. 

Mr.  LiPlNSKl.  I  don't  doubt  that  and  it  is  a  tremendous  amount. 
What  was  it,  64  percent  nuclear  power,  did  you  say? 

Mr.  Hagen.  That's  right. 

Mr.  LiPlNSKi.  Mr.  Hagen,  you  assert  that  trucks  can  and  do  move 
grain  over  long  hauls  directly  to  destinations.  Can  you  give  some 
examples  of  such  movements  and  tell  us  what  the  relative  cost  is 
of  moving  long-hauled  grain  by  truck  and  by  rail? 

Mr.  Hagen.  What  you  have  is,  with  trucks,  you  probably 
wouldn't  take  a  truck,  for  example,  out  of  Kansas  and  take  it  di- 
rectly to  a  Houston  port.  What  you  can  do  is  you  can  move  a  truck 
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over  to  the  Missouri  River  and  take  it  down  the  river  to  New  Orle- 
ans and  go  out  of  a  different  port. 

I  originally  come  from  Iowa  and  one  of  the  things  that  I  noticed 
in  Iowa,  the  unit  train  now  tends  to  move  a  lot  of  the  grain  out 
of  there,  but  one  of  the  things  always  that  drives  the  rates  is  the 
fact  that  you  can  truck  it  to  the  Missouri  or  you  can  truck  it  to  the 
Mississippi  and  get  on  a  very  low  cost  barge  operation.  So  that's 
what  drives  the  answer.  You're  not  going  to  truck  it  all  the  way; 
you're  going  to  truck  it  to  either  another  railhead  or  you're  going 
to  truck  it  to  a  water  operation. 

Mr.  LiPiNSKi.  But  you  couldn't  give  me  any  figures  at  this  par- 
ticular time  of  the  relative  cost  of  moving  the  grain  by  truck  or  by 
rail,  could  you? 

Mr.  Hagen.  If  you're  going  to  move  by  truck,  and  don't  hold  me 
to  these  numbers,  basically  you're  probably  in  the  area  of  $1  a 
mile.  A  single  car  rate  by  railroad,  I  don't  have  a  good  number  but 
I  guess,  David,  maybe  60  cents  or  something  like  that  a  mile? 

Mr.  GOODE.  Clearly  well  under  the  other. 

Mr.  Hagen.  It  would  be  well  under  it.  If  you  had  a  carload  and 
a  truck  going  the  same  distance,  it  would  be  under  it  by  rail. 

Mr.  LiPlNSKl.  Thank  you  very  much. 

Madam  Chairwoman,  I  see  my  time  is  up.  I  have  a  number  of 
other  questions,  but  I'll  catch  up  to  those  on  the  second  round. 

Ms.  MOLINARI.  Thank  you,  Mr.  Lipinski. 

I'd  like  to  welcome  and  ask  for  either  his  opening  statement  or 
for  questions,  the  Chairman  of  the  full  committee,  Mr.  Shuster. 

Mr.  Shuster.  Thank  you  very  much. 

I  really  don't  have  any  questions.  I  just  want  to  welcome  the  wit- 
nesses and  I  very  much  appreciate  your  being  here. 

Ms.  MOLINARI.  Thank  you,  Mr.  Shuster. 

Mr.  Kim. 

Mr.  Kim.  Thank  you,  Madam  Chairwoman.  I  do  have  just  a  cou- 
ple of  questions. 

You  mentioned  on  page  three  that  all  the  inter  carrier  trans- 
actions other  than  merger  should  be  subjected  to  the  same  regula- 
tion as  present.  I  understand  that  European  and  also  some  other 
railroads  suggests  that  all  the  merger  transactions  should  be  dealt 
with  by  the  Justice  Department  instead  of  DOT.  I  was  wondering 
your  opinion  on  that. 

My  second  question  is,  you  mentioned  labor  protection,  this  man- 
date should  be  reconsidered.  I  agree,  I  think  it's  a  critical  issue,  but 
DOT  and  rail  labor  suggested  that  not  only  the  labor  protection 
provision  be  retained,  but  also  transfer  all  this  responsibility  to  the 
Labor  Department.  I'd  like  to  ask  your  opinion  on  that. 

Mr.  GooDE.  To  answer  the  second  question  first,  we  believe  that 
the  better  solution  is  to  leave  the  labor  protection  questions  that 
arise  in  connection  with  abandonments,  line  sales  and  the  other 
matters  where  it  would  be  appropriate  to  have  them  considered, 
should  better  be  left  with  the  Department  of  Transportation,  as- 
suming that  is  the  locale  of  the  continued  board  simply  because  it 
provides  a  single  locale,  a  single  place  for  the  resolution  and  con- 
sideration of  all  these  issues  where  the  economic  factors  can  be 
taken  into  account.  We  think  that's  a  better  solution  than  a  frag- 
mentation of  the  responsibilities  in  that  area. 
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Mr.  Kim.  So  the  labor  disputes  should  be  handled  by  DOT,  is 
that  what  you're  saying? 

Mr.  GOODE.  That  would  be  out  suggestion,  yes. 

Mr.  Kim.  The  first  question  about  mergers? 

Mr.  GoODE.  The  first  question  on  our  view  on  the  locale  of  the 
merger  jurisdiction,  we  would  suggest — there  is  a  difference  among 
the  roads  as  you've  recognized  on  that  question  as  well.  My  own 
suggestion  would  be  that  is  better  located  again  in  the  Department 
of  Transportation  as  the  continuing  group  as  opposed  to  the  De- 
partment of  Justice  because  of  the  residual  expertise  and  the  body 
of  knowledge  that  exists  in  that  group  for  dealing  with  the  overall 
economic  interest  questions  in  such  transactions. 

Mr.  Kim.  I'd  like  to  make  a  comment.  It  seems  like  your  own  in- 
dustry is  sharply  divided  on  this  issue.  A  lot  of  them  are  saying  it 
should  be  handled  by  DOJ  and  the  other  half  says  it  should  stay 
under  DOT.  I'm  a  little  confused  why  some  of  you  feel  the  other 
way. 

Mr.  GrOODE.  We're  a  very  diverse  industry  and  this  is  one  of 
those  instances  where  the  industry  has  reasonable  differences  and 
views  on  that  question.  So  as  a  result,  we  simply  are  stating  them. 

I  think  on  the  nonmerger  questions  which  we've  addressed  this 
morning,  the  differences  are  far  less  sharp  and  we  all  agree  that 
there  should  be  a  very  significant  reduction  in  the  number  of  areas. 
Some  of  us  in  the  industry  believe  that  there  are  a  few  areas  where 
it  would  be  useful  to  retain  jurisdiction.  Others,  as  Mr.  Hagen  has 
pointed  out,  believe  that  there  is  no  need  for  there.  I  think  the  in- 
dustry is  much  closer  together  because  there  is  a  very  short  list  of 
items  that  we  believe  should  be  retained. 

Mr.  Kim.  It  seems  like  the  labor  issue  is  divided,  the  merger 
issue  is  divided.  I  think  we  need  to  somehow  get  something  agreed 
upon  so  we  have  a  clear  picture. 

Thank  you.  Madam  Chairwoman. 

Ms.  MOLINARI.  That  would  make  our  decision  a  lot  easier,  that's 
for  sure. 

The  gentleman  from  Florida,  Congressman  Mica. 

Mr.  Mica.  Thank  you. 

Just  one  question  maybe  to  all  of  you.  I'm  probably  one  of  the 
strongest  advocates  for  deregulation  and  letting  the  market  decide 
prices  and  economic  activity  but  you  really  have,  with  the  rail  in- 
dustry, I  guess  they  call  it  a  quasi-monopoly  or  whatever  it  is,  with 
limited  opportunities  for  true  competition  in  some  of  these  things 
with  some  of  the  commodities  and  other  things  that  you  carry. 

How  do  you  best  envision  regulation  in  a  restructured  environ- 
ment that  also  protects,  for  example,  you  can't  very  well  carry  coal 
in  some  areas  by  truck  or  by  alternative  methods  or  certain  areas 
in  which  there  is  not  the  ability  to  truly  compete.  In  this  newly- 
constituted  ICC,  maybe  you  could  give  me  a  little  bit  of  your  per- 
spective to  maintain  some  regulation  and  fairness  in  pricesetting  in 
those  areas  where  we  lack  true  competition? 

Mr.  Hagen.  Let  me  tackle  that  first.  I  guess  I  would  say  that 
even  under  the  current  regulatory  scheme,  there  is  no  a  lot  of  rate 
regulation  going  on  because  the  marketplace,  as  you  mentioned, 
has  really  replaced  the  regulatory  aspect  of  it.  So  really  it  comes 
down  to  the  basic  question  that  you  asked,  does  competition  sub- 
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stitute  for  regulation?  I  think  that  our  current  history  has  shown 
that  it  really  does  so  that  we're  always  looking  for  this  rather  elu- 
sive, captive  shipper  because  we  don't  know  where  he  is  or  what 
he  looks  like  because  basically  the  prices  on  places  that  are  basi- 
cally served  by  Conrail  have  come  down  sharply  because  we  want 
those  firms  to  be  competitive  with  other  firms  in  the  marketplace, 
whether  it  be  producing  coal  to  sell  it  on  the  grid  or  whether  it  be 
some  other  way.  So  I  think  competition  has  proven  its  merit  and 
it  really  does  work. 

Mr.  Mica.  What  place  do  you  see  again  in  a  newly-restructured 
ICC  and  do  you  envision  this? 

Mr.  GOODE.  I  think  the  group  of  roads  that  I'm  here  representing 
this  morning  agrees  with  Mr.  Hagen  on  the  principles,  that  there 
are  really  very  few,  if  any,  areas  where  there  is  not  competition  in 
the  transportation  business  because  the  nature  of  the  business  is 
such  that  all  the  modes  are  competing,  but  recognizing  that  there 
are  other  points  of  view,  what  we  have  tried  to  do  is  sit  down  and 
think  about  the  minimum  list  of  items  that  need  to  be  encompassed 
in  a  continuing  body  and  in  continuing  legislation.  That  is  the  ap- 
pendix that  is  filed  with  my  testimony  which  sort  of  represents  the 
best  efforts  on  the  part  of  the  roads  that  are  listed  to  come  up  with 
a  minimal  regulatory  list  that  will  accommodate  all  of  these  inter- 
ests we  know  are  out  there  without  creating  a  burdensome  regu- 
latory structure.  I  think  reasonable  people  might  differ  about  ex- 
actly what  should  be  on  that  list. 

What  we  have  offered  is  the  product  of  a  lot  of  hard  thought  and 
hard  work  on  the  part  of  the  industry  in  order  to  get  that  list  of 
continued  regulatory  matters  to  be  as  short  and  workable  as  pos- 
sible and  at  the  same  time,  accommodating  the  kind  of  concerns 
that  you  mentioned.  I  think  we  understand  we're  not  dealing  with 
rocket  science  and  that  reasonable  people  can  differ  as  to  exactly 
what  ought  to  be  on  that.  What  we've  tried  to  do  is  come  up  with 
what  we  think  is  a  good  list  and  then  we're  prepared  to  work  with 
the  subcommittee  or  with  the  committee  on  refining  that. 

Mr.  Mica.  Maybe  Mr.  Harper  could  comment? 

Mr.  Harper.  If  I  could  go  back  to  the  factual  premise  of  your 
question,  I  would  suggest  again  it's  important  to  look  beyond  theo- 
retical constructions,  begin  the  generalization  that  there  must  be 
a  captive  shipper  out  there  and  dive  into  the  facts  and  examine  the 
facts  of  particular  situations. 

For  example,  the  Illinois  Central  serves  a  number  of  power 
plants.  Every  single  power  plant  they  serve,  except  one,  is  served 
by  another  railroad  as  well.  Even  that  one  power  plant  can  shift 
productions  to  other  power  plants  that  they  own  or  take  the  power 
from  other  places  on  the  grid.  So  if  you  want  to  keep  moving  coal 
into  that  plant  by  rail,  you've  got  to  have  a  competitive  price. 

The  same  thing  is  true  in  other  situations.  For  example,  the  Illi- 
nois Central  serves  a  number  of  chemical  companies  in  the  State 
of  Louisiana.  They  are  the  only  railroad  serving  several  of  these 
large  plants.  More  than  three-quarters  of  the  in-and  outbound  traf- 
fic to  those  plants  moves  by  truck  or  barge  or  pipeline.  So  when- 
ever the  Illinois  Central  talks  to  their  customers  about  the  need  to 
raise  rates,  they  remind  us  that  they  can  shift  production  away 
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from  rail  to  trucks,  to  barges,  or  to  pipelines,  or  simply  move  their 
production  to  other  plants. 

So  it  is  very  competitive.  The  key  is  looking  beyond  the  general- 
ization, beyond  the  theory  to  what  are  the  facts  in  the  particular 
instance.  Only  then  are  you  going  to  see  what  you've  really  got. 

Mr.  Mica.  Again,  in  conclusion,  my  time  is  up,  I'm  not  looking 
for  whether  there  is,  in  fact,  competition  but  where  there  is  not 
competition,  there  is  not  a  real  market,  and  what  I'm  trying  to  so- 
licit from  you  is  how  we  can  best  handle  those  situations.  I  can 
name  some  even  within  the  confines  of  the  area  I  represent  where 
there  may  not  be  the  ability  to  compete. 

Mr.  Harper.  Those  are  the  ones  we  need  to  look  at  because  we 
find  it  difficulty  to  find  people  who  would  say  here  is  a  captive 
shipper  that  doesn't  have  any  choice  but  to  move  by  rail. 

Mr.  Mica.  Thank  you,  Madam  Chairwoman. 

Ms.  MOLINARI.  Let  me  follow  up  if  I  may  and  using  some  of  my 
time  to  further  prod  that.  In  trying  to  come  to  these  conclusions  in 
redefining  the  roles  and  responsibilities  of  ICC,  acknowledging  that 
there  are  captive  shippers,  what  do  we  do?  Is  it  your  recommenda- 
tion that  the  benefits  outweigh  the  price  in  those  instances  and 
therefore,  we  just  stay  out  of  rate  regulation  altogether? 

Mr.  Hagen.  In  the  current  regulatory  scheme,  there  are  no  basic 
rate  standards  except  for  coal  which  were  set  up  and  I  guess  I  was 
trying  to  make  the  case,  is  there  an  opportunity  to  not  have  those. 
Then,  as  David  said,  is  there  someplace  in  there  that  we  can  figure 
that  out?  I  don't  know. 

Mr.  GOODE.  And  we  say,  we  agree  with  the  premise  that  it's  pret- 
ty hard  to  find  a  case  where  there  is  a  true,  noncompetitive  situa- 
tion, but  people  differ  in  the  way  they  look  at  that.  Understanding 
that  is  a  reality,  what  we've  tried  to  do  is  accommodate  that  and 
come  up  with  sort  of  a  minimum  list  of  regulatory  areas  where  we 
think  continuation  would  answer  most  or  all  of  those  issues  with- 
out recreating  a  heavy  regulatory  structure. 

Ms.  MOLINARI.  Mr.  Hagen  and  Mr.  Harper,  what  are  your  reac- 
tions to  Mr.  Groode's  proposal  to  create  a  little  mini-FERC,  ICC, 
three-member  NDOT  to  handle  these  and  sort  of  be  the  safety  net 
for  these  cases  that  he  described? 

Mr.  Hagen.  Well,  in  my  particular  case,  obviously  I  wouldn't 
want  to  have  anything  but  if  that's  the  way  it  had  to  be,  then  we 
could  do  that.  I  think  one  intermediate  step  would  be  that  we  need 
to  think  about  where  are  these  needs  and  what  do  they  look  like 
so  that  we  can  kind  of  respond  to  them  and  talk  about  them  be- 
cause the  theory  of  it  drives  me  crazy,  to  talk  about  and  not  be  able 
to  have  any  firm  hand  on  it.  Do  you  have  that  chart  that  shows 
the  rate  of  return  for  the  railroads  there? 

Part  of  our  problem,  of  course,  is  the  cost  of  capital  is  running 
about  11.5  percent  and  we're  all  in  the  8  or  9  percent  return  on 
invested  capital.  What  we  need  to  do  is  one,  compete  in  the  mar- 
ketplace out  there  and  continue  to  try  to  improve  our  return  on 
vested  capital.  If  we  had  the  market  power  that  some  allege  that 
we  have,  that  chart  would  look  much  different. 

Ms.  MOLINARI.  Mr.  Harper,  did  you  want  to  comment  on  that? 
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Mr.  Harper.  I  would  only  say  I  support  my  friends  and  my 
friends,  Mr.  Hagen  and  Mr.  Goode,  have  expressed  themselves  very 
well. 

Ms.  MOLINARI.  Nicely  done,  Mr.  Harper. 

[Laughter.] 

Ms.  MOLINARI.  Let  me  just  ask  one  final  question.  People  have 
stated,  and  I'm  sure  who  follow  your  testimony  will  state  that  one 
of  the  reasons  why  there  have  been  the  reductions  in  terms  of  rate 
agreements  and  that  it's  all  working  in  rail  is  that  it's  under  the 
backdrop  of  the  ICC,  that  there  is  a  hammer  out  there,  and  so 
therefore,  everyone  is  forced  to  behave,  if  you  will.  How  do  you  re- 
spond to  that? 

Mr.  Hagen.  I  think  one  of  the  beauties  of  what's  been  going  on 
in  the  last  few  years  is  that  our  marketing  people  don't  have  to 
concern  themselves  with  what  the  law  says.  They  concern  them- 
selves with  the  marketplace,  so  they  compete  effectively  in  the 
marketplace  with  other  competitors  and  we  don't  have  to  worry 
about  that.  So  I  don't  see  it  in  our  marketing  strategy  as  a  great 
threat  out  there  that  all  of  the  prices  would  go  up  if  there  was  not 
this  regulatory  hammer  out  there  because  basically,  under  the  cur- 
rent regulatory  scheme,  we  could  take  the  prices  up  more  than  we 
have  now.  That's  been  part  of  the  process;  over  the  years  the  prices 
have  been  coming  down,  not  up. 

Mr.  GtoODE.  When  push  comes  to  shove  in  our  business,  what  we 
have  found  is  the  way  we  really  do  succeed  is  if  our  customer's 
business  is  good,  so  there  is  a  built-in,  a  lot  of  tensions  and  pulling 
and  tugging,  but  there  really  is,  in  the  final  analysis,  a  mutual  in- 
terest on  the  part  of  shippers  and  the  transportation  industry  be- 
cause experience  has  shown  us  that  when  we're  doing  well  is  in  the 
periods  when  our  customers  are  doing  well.  The  just  don't  work  to- 
gether so  there  is  a  lot  of  inherent  self-regulation  built  into  the  way 
the  transportation  system  works,  particularly  since  in  today's 
world,  there  are  so  few  instances  where  there  is  not  competition  be- 
tween rail  and  truck  and  air  carriers  and  barge  lines.  It  is  so  per- 
vasive that  there  really  is  a  lot  of  competition.  That's  why  the  dif- 
ferences I  think  you're  seeing  between  Mr.  Hagen  and  me  here 
today  are  really  those  of  degree  rather  than  principle.  We  agree  on 
deregulation,  no  question  about  that. 

Ms.  MOLINARI.  I  understand  that.  I  appreciate  that.  Thank  you. 

I'd  like  to  welcome  and  ask  for  his  questions,  Mr.  Clement. 
Thank  you  for  being  here. 

Mr.  Clement.  Thank  you.  Madam  Chairwoman. 

I'm  pleased  to  have  all  of  you  here  today. 

Mr.  Hagen,  you  suggest  that  grain  companies  are  all  big  con- 
glomerates or  cooperatives  with  billions  of  dollars  in  revenues.  The 
National  Grain  and  Feed  Association  is  composed  of  about  10,000 
companies.  Do  you  really  believe  that  most  of  these  companies  have 
enough  clout  in  the  marketplace  to  bargain  equally  with  one  of  the 
big  seven  railroads? 

Mr.  Hagen.  What  I  find  is  that  usually  the  smaller  units,  all  of 
which  are  all  of  those  particular  companies,  have  banded  together 
in  coops  and  are  very  effective  in  the  operation.  As  you  can  see 
from  the  chart,  the  cost  of  moving  or  the  rail  revenue  per  ton  on 
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farm  products  was  above  the  $25  mark;  they  are  down  now  in  the 
$16  mark,  coming  down  pretty  sharply. 

My  experience  in  my  territory  is  essentially  that  the  markup 
that  we  have  on  grain  is  one  of  the  lower  ones  on  the  commodities. 
We  cover  our  marginal  costs  but  we  really  don't  add  a  lot  to  the 
net  with  it,  but  it  is  good  business.  I  don't  deny  that. 

Mr.  Clement.  Mr.  Goode,  you  say  you  want  to  repeal  the  com- 
mon carrier  obligation.  What  would  be  gained  by  that  and  do  we 
have  any  assurance  that  large  railroads  would  treat  all  their  cus- 
tomers fairly  in  the  absence  of  that  obligation? 

Mr.  GrOODE.  Well,  I  think  our  suggestion  is  that  is  a  provision 
that  really  has  not  had  enforcement  actions,  it  hasn't  had  much  in- 
terest. I  think  the  interest  on  the  part  of  today's  rail  is  in  serving 
our  customers  and  in  doing  business.  We  suggest  the  repeal  of  that 
really  as  an  unnecessary  provision.  I  really  don't  think  there  is  a 
problem  about  providing  service  and  performing.  We're  in  business 
to  do  business. 

Mr.  Clement.  You  also  propose  getting  rid  of  regulatory  author- 
ity over  terminal  trackage  rights.  Isn't  it  essential  for  the  efficient 
operation  of  the  rail  system  for  all  carriers  to  have  access  to  termi- 
nals on  reasonable  terms? 

Mr.  Goode.  Well,  again,  I  think  that's  something  that  histori- 
cally has  been  worked  out  by  the  industry  and  the  carriers.  What 
we've  tried  to  do  is  identify  the  areas  where  we  believe  that  the  in- 
dustry is  able  to  do  self  regulation,  and  that  is  one  of  them. 

Mr.  Clement.  Mr.  Harper,  if  the  ICC  were  eliminated  and  State 
preemption  no  longer  existed,  can  you  explain  what  effects  it  would 
have  on  the  national  railroad  system? 

Mr.  Harper.  Well,  it  wouldn't  be  a  national  railroad  system  any- 
more for  starters.  Instead  of  having  a  system,  you'd  have  railroads 
trying  to  operate  under  50  different  regulatory  regimes.  As  the 
tracks  crossed  the  Stated  border  and  then  perhaps  looped  back  into 
a  State,  you'd  have  different  operating  regulations  from  one  State 
to  the  next.  This  is  already  a  practical  problem  that  we  experience 
right  now  in  terms  of  track  operations  in  terms  of  safety  regula- 
tions in  some  cases  where  there  is  confusion  about  who  is  in  charge 
of  safety  on  the  tracks  because  of  varying  State  regulations  pre- 
empting OSHA. 

The  State  regulation  issue  is  an  extremely  important  one  that  I 
think  all  of  us  in  this  room  respect  the  rights  and  the  role  of 
States,  but  the  Constitution  also  very  specifically  focused  on  the 
issue  of  interstate  commerce  and  the  duty  of  the  central  govern- 
ment to  protect  interstate  commerce  from  unreasonable  inter- 
ference by  the  States.  I  think  to  eliminate  preemption  is  an  invita- 
tion for  a  wave  of  problems  like  we've  never  seen  in  this  industry. 

Mr.  Clement.  Thank  you,  Madam  Chairwoman. 

Ms.  MOLINARL  Thank  you,  Mr.  Clement. 

Mr.  Bachus,  thank  you  for  being  here.  Do  you  have  an  opening 
statement  or  question  for  our  witnesses? 

Mr.  Bachus.  No  statement. 

Ms.  MOLINARL  Thank  you. 

Mr.  Lipinski. 

Mr.  Lipinski.  Thank  you  very  much.  Madam  Chairwoman. 
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Mr.  Hagen  and  Mr.  Harper,  what  is  your  feeling  in  regards  to 
repealing  the  common  carrier  obligation? 

Mr.  Hagen.  Basically,  we  haven't  really  had  any  litigation  or 
anything  going  on  in  that  particular  of  late  because  here  again,  it 
comes  down  to  a  matter  of  economics.  The  ICC  basically  does  not — 
the  standards  are  such  that  they  don't  force  us  to  stay  on  lines 
where  we  lose  money.  If  we  can  demonstrate  that,  we  can  leave. 
If  we  make  money,  there's  no  reason  that  we  wouldn't  go  there  and 
continue  to  serve.  So  the  economic  threshold  is  you'd  only  apply  the 
law  of  the  common  carrier  obligation  to  make  you  go  someplace 
where  it's  uneconomical  and  therefore,  you'd  lose  money.  Even  with 
the  current  law,  there  is  no  provision  that  says  you  have  to  do  that. 
It  may  take  you  a  little  time  to  get  out  but  I  would  say  it's  basi- 
cally unnecessary  is  where  I  come  out. 

Mr.  LiPlNSKl.  Mr.  Harper,  what  about  your  opinion? 

Mr.  Harper.  It's  not  been  a  very  active  element  of  the  ICC  and 
I  really  don't  have  anything  to  add  beyond  that  to  Mr.  Hagen's 
comments  on  the  common  carrier  issue. 

Mr.  LiPlNSKi.  Mr.  Hagen,  in  your  written  testimony,  you  talk 
about  some  regulations  have  to  continue  and  should  be  done  by  a 
bipartisan,  independent  board  in  DOT.  Could  you  tell  me  how  big 
you  think  the  board  should  be,  how  should  the  board  be  con- 
stituted? Would  you  elaborate  on  your  idea? 

Mr.  Hagen.  Okay.  Essentially,  here  again,  if  you  have  some  re- 
sidual things  you  do  need  to  move  over  there,  it  probably  ought  to 
go  to  DOT.  I  would  have  a  tribunal  over  there  perhaps  walled  off 
from  the  DOT  policy  side.  It  could  have  three  to  five  members  or 
whatever  it  would  take,  probably  smaller  is  better,  and  that  it 
would  operate  with  a  relatively  small  staff. 

Mr.  LiPiNSKi.  Who  would  appoint  these  members,  a  minority 
member  of  the  Railroad  Committee? 

[Laughter.] 

Mr.  Hagen.  I'm  like  Mr.  Harper,  I  agree  with  my  friends. 

[Laughter.] 

Mr.  LiPlNSKi.  That's  an  old  story  in  politics,  you  know,  some  of 
my  friends  are  for  it,  some  of  my  friends  are  against.  I  never  heard 
it  apply  to  the  railroads. 

[Laughter.] 

Mr.  LlPlNSKl.  Getting  back  to  the  point,  you'd  want  it  to  be  non- 
partisan, bipartisan.  Who  is  going  to  do  the  appointing?  Are  we 
going  to  have  the  President  appoint  these  people? 

Mr.  Hagen.  I  would  say  perhaps  the  current  system  of  appoint- 
ing. I  really  haven't  thought  about  this.  This  is  a  relatively  unin- 
formed view  because  I  didn't  think  I  needed  them,  but  now  that 
you  tell  me  I  need  them,  maybe  I've  got  to  think  about  it. 

Mr.  LiPlNSKl.  You  think  about  it  for  a  few  moments  while  either 
one  of  the  other  gentlemen  puts  forth  their  plan  for  this  board. 

Mr.  GOODE.  Well,  the  plan  that  my  group  of  the  industry  came 
up  with  is  on  the  attachment  to  my  formal  statement  which  I  filed 
with  the  committee.  Again,  I  don't  know  that  we  thought  this  was 
really  the  place  where  we  had  the  greatest  expertise,  but  we  sug- 
gested a  three-member  board,  no  more  than  two  from  one  party  so 
that  there  would  be  sort  of  a  similar — and  we  suggested  it  follow 
the  FERC  model  and  we  made  some  suggestions  about  how  it 
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would  treat  existing  precedents  under  the  ICC  rules  which  would 
be  respected  by  the  new  group  and  sort  of  outlined  the  structure 
which  is  on  the  attachment  to  my  testimony.  We  carefully,  or  oth- 
erwise, didn't  address  the  appointment  issue  except  to  suggest  that 
FERC  might  be  a  model  that  could  be  followed. 

Mr.  LiPlNSKi.  I  don't  mean  to  push  you  on  this  but  I  do  believe 
we're  going  to  wind  up  with  something  in  the  Department  of  Trans- 
portation and  there's  going  to  be  probably  some  kind  of  board,  and 
I'm  just  trying  to  elicit  from  you  if  you  have  any  real  suggestions 
or  ideas,  a  bipartisan  board,  how  many  members,  if  you  have  any- 
thing further  to  amplify  that. 

Mr.  Harper,  if  you  have  anything  further  to  amplify? 

Mr.  Harper.  I  have  nothing  to  add  to  that.  I  think  the  plans  that 
Mr.  Goode  and  Mr.  Hagen  are  developing  are  something  we'd  be 
glad  to  work  with  the  committee  on. 

Mr.  Hagen.  One  of  the  ways  that  may  be  helpful  on  this  that  you 
could  think  about  would  be  if  you  use  this  as  a  tribunal  or  an  ap- 
peal group  rather  than  in  there  regulating  on  their  own  hook.  They 
would  be  the  arbitrators  or  the  settlers  of  disputes,  so  they  would 
be  viewed  as  an  arbitration  type  board  or  something.  So  that's  an- 
other possibility  on  the  scenario  that  you  just  painted. 

Mr.  LiPlNSKl.  Thank  you  very  much. 

Thank  you,  Madam  Chairwoman. 

Ms.  MOLINARI.  Thank  you,  Mr.  Lipinski. 

I  just  have  one  more  question  for  Mr.  Goode.  You  suggested  that 
labor  protection  mandates  should  be  reconsidered  during  this 
markup  time.  As  you  know,  there  is  also  a  major  issue  with  respect 
to  AMTRAK.  Since  the  AMTRAK  labor  protection  statutes  and  the 
ICC  statutes  are  explicitly  linked,  do  you  see  an  overall  as  both 
being  necessary  if  Congress  changes  the  AMTRAK  mandate? 

Mr.  Goode.  Yes.  I  think  if  the  AMTRAK  mandate  is  changed,  it 
could  encompass  the  overall  labor  standards  as  well,  but  it  cer- 
tainly needs  to  be  addressed.  We  suggest  that  under  current  stand- 
ards, the  labor  protection  rules  are  more  generous  than  they  need- 
ed to  be  and  should  be  reconsidered  in  light  of  current  practice.  I 
think  that  could  be  done  either  way  as  part  of  the  legislation,  but 
they  just  need  to  be  considered. 

Mr.  Hagen.  I  think  that's  fair.  I  see  it  basically  as  if  you  didn't 
have  the  standards,  you  could  negotiate  it  and  that's  probably  the 
way  to  go. 

Ms.  MOLINARI.  Mr.  Bachus. 

Mr.  Bachus.  Yes.  I  have  a  question.  I  didn't  want  to  walk  in  and 
start  asking  questions  not  knowing  what  was  said. 

I  don't  know  if  you  all  talked  about  this  but  with  many  shortline 
railroads,  I  want  to  ask  you  a  question  about  interchange.  I  want 
to  go  back  and  tell  you  that  some  7  or  8  years  ago  in  a  county 
where  I  owned  one  of  the  businesses,  Chaney  Railroad  bought  a 
section  about  50  miles  of  line  from  the  CSX  that  tied  on  and  bought 
the  Penson  and  Atala  which  is  up  near  Gadsen.  CSX  had  wanted 
to  abandon  that  line  and  Chaney  was  a  cement  company  about 
halfway  down  the  line,  so  they  bought  it  with  the  intention  of  being 
able  to  interchange  at  both  the  southern  terminus  and  the  north- 
ern terminus. 
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CSX  and  I  maybe  historically  wrong  but  let's  just  use  this  as  an 
example,  they  were  never  able  to  interchange  at  the  northern  end 
of  that  line.  At  least  according  to  newspaper  reports  and  what  I 
knew  of  having  probably  the  third  largest  business  in  that  county, 
they  were  not  allowed  to  interchange. 

I  know  that  you  are  saying  that  it's  not  necessary  to  continue 
that  regulation  because  the  big  railroads  are  going  to  allow  all 
that,  but  I  have  my  own  personal  knowledge,  and  I  am  aware  that 
the  loose  car  business  is  sort  of  becoming  what  appears  to  be  a 
stepchild.  You  all  are  running  the  unit  trains  and  everything,  and 
there's  not  a  lot  of  money  in  this.  Can  you  give  me  your  comment? 

Are  not  large  railroads — ^you  represent  two  of  the  largest  rail- 
roads— on  occasions  not  allowing  these  small  railroads  to  inter- 
change? I  know  that  there's  an  argument  that  their  cars  sometimes 
don't  meet  your  standards  but  let's  assume  they  do. 

Mr.  GOODE.  I  guess  we  looked  at  this,  the  group  that  I'm  rep- 
resenting, in  terms  of  experience  in  this.  I  know  my  own  railroad 
has  done  a  lot  of  shortlining  of  lines  and  our  thoroughbred, 
shortline  program,  and  we  had  not  had  any  instances  where  the 
issue  had  come  up  because  we  have  found  it  to  be  good  business. 
The  thoroughbred  shortline  program  sort  of  assembles  the  business 
for  us  and  we  think  it's  very  good  business  and  we've  made  good 
money  on  it.  We  encourage  the  continued  operation  where  there  is 
a  customer — in  the  sort  of  example  you're  talking  about  and  we 
had  not  seen  that. 

We  had  not  thought  that  it  was  really  necessary  to  include  that 
in  the  list  of  things  to  be  retained.  On  the  other  hand,  we  had 
heard  some  comments  from  some  of  the  short  lines  and  some  other 
folks  that  maybe  there  is  a  need  to  have  that  on.  I  think  again  our 
view  is  that  we  don't  purport  to  have  absolutely  the  final  word  on 
the  list  of  things.  We'd  be  happy  to  work  with  the  committee  and 
the  staff  to  see  if  there  is  a  problem  or  an  issue  that  needs  to  be 
addressed.  We  simply  didn't  think  that  it  was  one  that  needed  to 
be  continued. 

Mr.  Bachus.  I  will  say  this,  from  my  standpoint,  the  short  lines, 
you  all  are  trying  to  get  rid  of  a  lot  of  lines  that  don't  make  busi- 
ness and  I  think  validly  so.  You  sort  of  get  the  short  lines  to  take 
them  over  and  they  can  make  a  profit,  but  then  when  you  don't 
allow  them  to  interchange,  that's  a  life  or  death  situation  for  them, 
or  if  your  terms  of  interchange  as  far  as  frequency  are  so  unreason- 
able as  to  basically  drive  them  out  of  business  because  I  think  their 
loose  car  business  is  their  business.  They  don't  have  any  unit 
trains. 

I  would  say  this.  The  thoroughbred  is  probably  not  a  great  exam- 
ple because  you  own  the  thoroughbred  as  I  understand.  You  own 
those  systems  in  Georgia  and  Alabama,  do  you  know? 

Mr.  GooDE.  Some  we  do,  but  others  we  bring  in  the  program. 

Mr.  Bachus.  I've  not  heard  where  Southern  or  Norfolk  Southern 
has  been  unreasonable  but  I,  for  one,  just  based  on  that  limited  ex- 
perience, and  also  knowing  the  economy  of  the  business,  it's  prob- 
ably to  your  economic  advantage  not  to  take  cars  off  at  least  the 
smaller  lines  because  you've  got  to  stop  a  train. 

Mr.  Hagen.  Let  me  answer  that  part  of  the  question.  We  have 
probably  one  of  the  more  aggressive  branch  line  sales  businesses 
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in  the  country.  Since  1990,  we've  sold  1,500  miles  and  prior  to  that, 
we  sold  a  lot  more.  We  find  that  it's  in  our  economic  best  interest 
to  deal  with  these  people. 

My  unit  coal  train  business  is  a  lot  smaller  than  a  lot  of  the  oth- 
ers, so  I'm  in  that  same,  as  you  call  it,  loose  car  business  as  any- 
body else. 

One  comment  on  the  interchange  being  at  both  ends  of  the  rail- 
road. Oftentimes  that  is  reflected  in  the  price.  A  carrier  will  say, 
if  you  bring  the  traffic  down  around  this  way  and  serve  these  mar- 
kets, I'll  sell  it  to  you  for  x.  If  you  want  to  go  out  the  other  end 
and  therefore  short  haul  me  and  I'll  have  less  business,  and  you'll 
interchange  with  other  people,  I'll  sell  it  to  you  for  y.  So  the  pur- 
chaser has  an  opportunity  to  pick  one  out  of  column  A  or  one  out 
of  column  B,  but  you  can't  have  the  low  price  and  the  other  inter- 
change as  well.  So  I  think  it's  always  a  matter  of  economics  is  what 
I  find. 

Mr.  Bachus.  I  think  Conrail  has  done  a  good  job  of  interchange. 
That's  a  very  valid  point.  I  don't  know  now  moving  it  one  way  or 
the  other  probably  in  99  percent  of  the  cases  shouldn't  make  a  dif- 
ference. I  don't  know  that  it  did  in  that  case. 

Mr.  Hagen.  It  doesn't  come  up  very  often,  but  like  you  say,  when 
it  does  come  up,  it's  usually  a  matter  of  price. 

Mr.  Bachus.  Would  you  all  agree  that  there  are  cases  where  be- 
cause of  the  very  low  volume,  sometimes  economically  it's  going  to 
be  your  disadvantage,  but  if  there's  a  shipper  on  that  line  and  you 
all  want  to  get  rid  of  that  short  line,  I  think  it's  going  to  be  some- 
thing that  is  going  to  be  your  economic  disadvantage  but  will  be 
to  the  advantage  of  the  short  line  and  they  are  taking  over  a  line 
that  is  not  profitable  to  you  all. 

Mr.  Hagen.  It  makes  economic  sense  for  us  to  provide  that  serv- 
ice and  because  we  run  a  large  number  of  what  we  call  general 
merchandise  type  trains,  which  would  be  the  box  cars  and  the  occa- 
sional carloads,  it  makes  sense  for  us.  If  you  added  up  all  the  short 
lines  on  Conrail,  they  are  our  biggest  customer.  They  exceed  Gen- 
eral Motors  and  Ford  and  all  the  big  guys  that  you'd  think  about. 

Mr.  Bachus,  Let's  take  Norfolk  Southern.  Let's  say  you've  got  a 
60-mile  mainline  and  halfway  done  that  mainline  you've  got  a 
shortline  that  interchanges  two  cars  twice  a  week  and  all  you  have 
is  unit  trains  running  through  there.  It's  never  going  to  be  to  your 
economic  advantage  to  go  out  30  miles  and  take  those  cars,  is  it? 

Mr.  GoODE.  What  I'm  suggesting  is  that  the  instances  where 
there  is  the  kind  of  absolute  situation  you're  positing  are  virtually 
unknown — I'm  tempted  to  say  unknown — our  experience  is  that 
when  we  sit  down  with  the  shortlines,  if  it's  enough  of  a  line  and 
there  is  enough  business  on  it  to  justify  it  being  shortlined,  then 
there  is  enough  business  on  it  so  that  we  and  the  shortline  can 
work  out  a  way  to  interchange  that  traffic  in  such  a  way  that  ev- 
erybody can  make  a  buck. 

Our  experience  has  been  that  if  there's  enough  business  on  it  to 
justify  the  shortline  in  the  first  place,  then  we  can  work  out  a  way 
to  do  it  so  that  it's  not  really  been  a  problem  for  us  except  one  of 
negotiations  between  the  two. 

Mr.  Bachus.  You  wouldn't  have  a  problem  with  some  protection 
being  built  in  or  some  residual  jurisdiction  on  the  part  of  the  De- 
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partment  of  Transportation  to  see  that  the  shortlines  had  some 
protection,  would  you? 

Mr.  GOODE.  We'd  be  wilUng  to  sit  down  with  committee  staff  and 
the  shortUnes  and  see  if  there  is  a  way  to  accommodate  everybody. 

Mr.  Bachus.  Let  me  say  this,  Mr.  Goode.  Your  first  response,  I 
appreciated  that  and  expressed  a  willingness  to  work  with  them, 
so  I  certainly  don't  think  we  have  a  disagreement.  I  appreciate 
your  positive  response. 

Ms.  MoLlNARl.  Thank  you,  Mr.  Bachus. 

Mr.  Rahall. 

Mr.  Rahall.  No  statement. 

Ms.  MOLINARL  Gentlemen,  thank  you  very  much.  As  we  ap- 
proach the  markup  on  March  21st,  we  will  be  in  contact  with  you 
as  a  result  of  this  discussion.  Thank  you  for  being  with  us  this 
morning. 

Mr.  Hagen.  Glad  to  help  out. 

Ms.  MOLINARL  Our  next  panel  will  be:  William  Loftus,  President, 
American  Short  Line  Railroad  Association;  Reilly  McCarren,  Presi- 
dent, Gateway  &  Western  Railroad;  and  Gilbert  M.  Robert,  Execu- 
tive Director,  Florida  Tri-County  Commuter  Authority. 

Good  morning,  Mr.  Loftus.  Please  begin. 

WILLIAM  E.  LOFTUS,  PRESIDENT,  AMERICAN  SHORT  LINE 
RAILROAD  ASSOCIATION,  ACCOMPANIED  BY  K.  EARL 
DURDEN,  PRESIDENT,  RAIL  MANAGEMENT  &  CONSULTING 
CORPORATION;  REILLY  MCCARREN,  PRESIDENT,  GATEWAY 
WESTERN  RAILROAD,  ON  BEHALF  OF  REGIONAL  RAILROADS 
OF  AMERICA;  GILBERT  M.  ROBERT,  EXECUTIVE  DIRECTOR, 
FLORIDA  TRI-COUNTY  COMMUTER  RAIL  AUTHORITY  (TRI- 
RAIL),  ON  BEHALF  OF  THE  AMERICAN  PUBLIC  TRANSIT  AS- 
SOCIATION 

Mr.  Loftus.  Thank  you,  Madam  Chairwoman. 

I  am  William  E.  Loftus,  President  of  the  American  Short  Line 
Railroad  Association.  I  appreciate  the  opportunity  to  present  the 
views  of  the  Association's  415  shortline  and  regional  railroad  mem- 
bers on  the  subject  of  the  future  of  Federal  economic  regulation  for 
the  railroad  industry. 

Accompanying  me  today  is  Mr.  Earl  Burden,  President  of  Rail 
Management  and  Consulting  Corporation.  We  both  have  very  brief 
oral  statements  and  we  have  supplied  for  the  record  very  extensive 
written  statements. 

In  1993,  shortline  and  regional  railroads  accounted  for  9  percent 
of  the  rail  industry's  freight  revenue,  25  percent  of  its  route  mile- 
age, 11  percent  of  railroad  employment  and  at  least  one-third  of 
the  Nation's  rail  traffic  moves  over  a  shortline  or  regional  railroad. 

This  country's  railroad  network  is  a  national  asset.  It  functions 
smoothly  and  responsibly  to  move  freight  from  origin  to  destination 
in  an  efficient,  cost  effective,  and  environmentally  manner.  To  work 
properly,  the  system  depends  upon  fair  dealing  by  all  parties  in- 
volved. The  shortlines  and  regionals,  along  with  their  large  railroad 
partners,  provide  the  service  which  is  demanded  by  the  shippers 
and  communities  they  serve.  Although  changes  to  update  the  regu- 
latory system  are  in  order,  this  should  be  accomplished  with  a 
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transitional  approach  rather  than  a  meat  cleaver  that  some  of  our 
colleagues  are  proposing. 

The  major  trunk  lines  move  large  amounts  of  traffic  over  main- 
line routes  for  long  distances  at  high  speeds.  Their  primary  cus- 
tomers include  the  giants  of  steel,  auto,  grain,  coal  and  chemical. 
The  shortlines  and  regionals  feed  traffic  to  the  trunk  lines  and  are 
able  to  focus  on  customer  service  to  smaller  shippers  and  smaller 
communities.  Their  cost  structure  is  lower  in  many  cases,  which 
makes  their  operation  economically  even  on  less  dense  lines  than 
the  larger  railroads  had  been  able  to  operate  profitably.  Many  of 
these  lines  would  have  been  abandoned  if  the  shortline  operator 
had  not  come  in  and  taken  over. 

Congress  is  now  considering  dramatic  changes  that  will  take 
place  in  connection  with  the  eminent  sunsetting  of  the  oldest  Fed- 
eral regulatory  agency.  As  the  ICC's  duties  are  pared  back  and 
then  transferred  to  a  new  body,  it  is  essential  to  the  shortline  and 
regional  railroads  that  a  core  of  Interstate  Commerce  Act  provi- 
sions be  retained.  This  core  must  include:  the  common  carrier  obli- 
gation and  mandatory  interchange;  authority  over  joint  rates  and 
through  routes;  and  authority  over  freight  car  service  rules  and  car 
supply.  These  remaining  functions  can  be  housed  in  an  independ- 
ent entity  within  some  other  Federal  agency  like  DOT.  An  orderly 
transfer  of  the  ICC's  remaining  authority  to  this  new  body  is  essen- 
tial in  order  to  avoid  disruption  in  rail  transportation. 

Some  Class  I  railroads  favor  a  middle  ground  in  that  they  pro- 
pose to  eliminate  some  regulation.  However,  their  proposal  con- 
tains none  of  the  three  essential  areas  that  we  are  concerned  with. 
The  first  of  these  is  common  carrier  obligation  and  the  requirement 
of  mandatory  interchange.  These  govern  the  relationship  between 
railroads  and  require  railroads  to  work  together  reasonably  to 
serve  shippers.  If  these  were  to  be  eliminated,  any  railroad  would 
be  free  to  refuse  traffic  from  any  connecting  railroad  or  from  any 
shipper  at  any  time.  No  reason  would  be  required  and  the  party 
that  was  refuse  service  would  have  no  recourse  short  of  unwieldy, 
time-consuming  and  expensive  court  action  if  the  refusal  was  suffi- 
ciently anticompetitive  in  motivation.  The  common  carrier  obliga- 
tion is  the  underpinning  without  which  any  other  regulatory  re- 
quirements are  meaningless. 

The  second  area  of  essential  provisions  are  those  governing 
through  routes  and  joint  rates.  These  protections,  though  rarely 
used  in  recent  years,  provide  a  framework  that  is  valuable,  particu- 
larly to  smaller  carriers,  that  rely  on  cooperation  with  other  car- 
riers to  move  a  majority  of  their  freight.  Just  as  the  elimination  of 
the  mandatory  interchange  requirement  could  lead  to  routes  being 
closed  phvsically,  elimination  of  joint  rate  and  route  protections 
could  lead  to  no  rates  being  available  to  move  traffic  or  rates  so 
high  they  effectively  would  close  routes  economically. 

These  requirements  level  the  playing  field  for  negotiations. 
Smaller  carriers  know  they  cannot  be  forced  into  a  one-sided  and 
unreasonable  commercial  arrangement  because  the  requirements  of 
the  ICA  are  always  in  the  background. 

The  third  essential  IC  area  relates  to  car  supply  and  car  hire 
matters.  These  are  essential  to  a  smoothly  functioning  national  rail 
transportation  network.  Freight  cannot  move  by  rail  without  rail 
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cars,  so  car  supply  obligations  are  important.  Lacking  this  require- 
ment, large  railroads  could  exercise  their  economic  power  to  with- 
hold cars  from  shippers  if  they  decide  the  traffic  does  not  fit  the 
core  network  plan. 

I  would  now  like  to  ask  Mr.  Durden  to  comment  on  these  issues 
from  the  perspective  of  a  small  railroad  owner-operator. 

Mr.  Durden.  Mr.  Chairman,  committee  members,  my  name  is 
Earl  Durden.  I  am  President  and  Chief  Executive  Officer  of  Rail 
Management  and  Consulting  Corporation,  which  is  a  noncarrier 
holding  company  and  is  the  co-owner  of  14  shortline  railroads  lo- 
cated in  Alabama,  Florida,  North  Carolina,  Georgia,  Texas,  Mis- 
souri, Arizona,  Tennessee,  Kentucky,  Wisconsin,  and  Arkansas. 
These  shortlines  are  more  fully  described  in  the  attachment  to  my 
submission  to  you. 

My  purpose  here  today  is  to  impress  upon  this  committee  that 
certain  core,  rail  regulatory  provisions  of  the  Interstate  Commerce 
Act  remain  vital  today.  Indeed,  my  personal  experience  with 
shortline  railroads  is  representative  of  the  Interstate  Commerce 
Act's  continued  importance.  Short  lines  such  as  those  owned  by  our 
company  rely  on  the  Interstate  Commerce  Act  to  level  the  playing 
field  with  the  larger  carriers  to  which  they  connect. 

Speaking  from  personal  experience,  I  completely  agree  with  Mr. 
Loftus  about  the  core  regulatory  protections  that  must  be  pre- 
served. They  include:  regulation,  governing,  the  common  carrier  ob- 
ligation, and  duty  of  mandatory  interchange,  regulation  of  through 
routes  and  joint  rates  and  regulations  governing  car  supply  and  car 
hire  matters.  Without  mandatory  interchange,  the  Nation's  rail 
network  would  cease  to  be  a  network  at  all  and  would  become 
nothing  more  than  a  collection  of  regional  and  local  fiefdoms.  Inter- 
state commerce,  as  we  know  it,  would  come  to  a  halt.  A  personal 
example  is  appropriate  here. 

In  1980,  our  company's  subsidiary.  Little  Rock  and  Western  Rail- 
way Corporation  in  Arkansas  faced  a  Class  I  carrier's  threat  of  re- 
fusal to  interchange.  A  parade  of  horribles  did  not  ensue  from  that 
threat.  However,  as  the  mere  implication  of  the  relevant  Interstate 
Commerce  Act  provisions,  the  duty  of  mandatory  interchange,  dif- 
fused the  Class  I  carrier's  threat  entirely.  The  Interstate  Commerce 
Act  kept  the  threat  empty.  This  is  not  an  isolated  example.  From 
time  to  time,  one  of  our  new  shortline  railroads  will  be  offered  a 
division  that  is  much  lower  than  the  previous  Class  I  got  for  oper- 
ating over  the  same  property  and  handling  that  traffic. 

Without  the  Interstate  Commerce  Act,  we  could  not  be  able  to 
challenge  them  on  this.  If  they  didn't  have  to  do  the  mandatory 
interchange,  they  could  simply  leave  the  traffic.  Continued  regula- 
tion of  through  routes  and  joint  rates  also  remains  essential  to  the 
shortline  industry. 

Through  routes  which,  in  essence,  are  cooperative  agreements 
among  carriers  for  the  continuous  movement  of  freight  over  their 
lines  are  absolutely  necessary  if  traffic  is  to  move  efficiently  over 
interchange  with  through  routes.  A  large  carrier  could  insist  on 
treating  all  traffic  received  on  an  interchange  point  with  another 
carrier,  especially  a  smaller,  dependent  shortline  as  local  traffic 
originating  at  the  interchange  point.  This  would  entail  separate 
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bills  of  lading,  separate  communication  between  shipper  and  car- 
rier, and  so  forth. 

If  railroads  could  refuse  to  cooperate  in  handling  through  move- 
ments over  through  routes,  the  obligation  to  interchange  traffic 
would  be  essentially  meaningless.  The  current  regulatory  provi- 
sions under  the  Interstate  Commerce  Act  can  step  in  and  resolve 
through  route  disputes,  serve  to  protect  the  uninterrupted  flow  of 
railroad  traffic,  and  must  be  preserved. 

The  ICA's  regulations  governing  car  supply  and  car  hire  matters 
have  also  protected  short  lines. 

In  sum,  I  would  submit  to  this  committee  that  because  of  the 
protection  afforded  by  the  key  Interstate  Commerce  Act  provisions 
that  I  have  addressed  above,  the  shortline  industry  has  been  able 
to  thrive  without  the  fear  that  larger,  connecting  carriers  could 
treat  shortline  railroads  and  their  customers  unfairly. 

Thank  you. 

Mr.  Bachus  [assuming  Chair].  Mr.  McCarren. 

Mr.  McCarren.  My  name  is  Reilly  McCarren.  I'm  President  of 
Gateway  &  Western  Railway,  a  400-mile  regional  railroad  operat- 
ing in  southern  Illinois,  Missouri  and  eastern  Kansas.  I  appreciate 
the  opportunity  to  present  the  views  of  Regional  Railroads  of  Amer- 
ica, an  organization  of  130  regional  and  local  railroads.  We  are 
new,  small  businesses,  most  having  been  formed  after  the  Staggers 
Act  deregulated  portions  of  the  rail  industry  in  1980. 

I  have  submitted  our  full  testimony  which  discusses  five  rec- 
ommendations. These  recommendations  have  to  do  with  the  rules 
governing  entry,  acquisition  and  exit  in  our  industry.  These  rules 
are  particularly  important  to  the  regional  segment  of  the  rail  in- 
dustry because  that  is  where  most  such  activity  occurs. 

In  the  time  I  have  this  morning,  I  want  to  highlight  one  of  those 
recommendations,  the  repeal  of  so-called  labor  protection  pay- 
ments. Railroad  labor  protection  is  the  ultimate,  unfunded  Federal 
mandate.  It  requires  employers  to  pay  up  to  6  years  of  guaranteed 
income  and  benefits  protection  to  any  employee  affected  by  a  rail- 
road transaction.  Nothing  like  it  exists  for  any  other  industry  in 
the  United  States. 

For  decades,  railroads  could  not  restructure  or  downsize  without 
the  terms  being  dictated  by  the  Federal  Government  through  the 
imposition  of  labor  protection  payments.  Under  the  rules,  the  only 
way  these  unreasonable  payments  could  be  avoided  was  if  employ- 
ees were  laid  off  due  to  loss  of  business  on  a  line  segment. 

Prior  to  Staggers,  underutilized  line  segments  were  gradually 
demarketed  by  the  large  carriers,  themselves  in  financial  trouble 
and  desperate  to  shed  their  money-losing  assets.  After  most  of  the 
employees  were  gone,  the  lines  could  be  abandoned  with  minimal 
labor  protection  costs.  Not  surprisingly,  at  the  end  of  this  process, 
the  track  had  deteriorated  and  the  customers  had  fled.  So  there 
was  nothing  left  to  preserve. 

Tens  of  thousands  of  miles  of  rail  line  were  lost  to  this  process 
prior  to  the  Staggers  Act.  Staggers  mandated  that  the  ICC  exempt 
from  detailed  oversight  transactions  which  posed  no  competitive 
threat.  Since  then,  the  ICC  has  used  its  discretionary  authority  to 
exempt  the  sale  of  rail  lines  to  new  noncarriers  form  both  lengthy 
regulatory  review  and  from  labor  protection. 
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The  results  have  been  dramatic.  Since  the  passage  of  Staggers 
over  300  new  regional  and  local  railroad  companies  have  been 
formed,  preserving  some  30,000  miles  of  rail  line.  The  vast  majority 
of  these  railroads  serve  rural  America  where  shippers  have  few 
transportation  alternatives.  Unfortunately,  this  process,  known  as 
the  10909  Exemption  Process,  exists  today  only  in  ICC  regulation 
which  could  be  repealed  by  a  majority  vote  of  the  ICC  or  its  succes- 
sor agency.  Moreover,  it  has  been  reserved  for  the  most  distressed 
line  sale  situations,  leaving  all  to  be  dealt  with  in  the  context  of 
labor  protection's  economic  straitjacket. 

Previous  to  the  November  election,  the  ICC  had  signaled  that  it 
was  prepared  to  restrict  even  further  the  applicability  of  the  10901 
process.  Had  the  10901  Exemption  Process  been  in  place  and  wide- 
ly applicable  during  the  railroad  crises  of  the  1970s,  thousands  of 
miles  of  rail  line  abandoned  at  that  time  would  be  functioning 
today.  Hundreds  of  communities,  perhaps  thousands,  would  still 
enjoy  the  development  and  employment  of  freight  rail  service. 

Rail  labor  will  argue  forcefully  about  the  historic  nature  of  rail 
labor  protection,  how  it  is  embedded  in  decades  of  labor  manage- 
ment negotiations  and  agreements,  and  therefore  cannot  be  elimi- 
nated. a1  you  consider  all  the  arguments,  I  ask  you  to  weigh  the 
following.  When  the  then  government-owned  Conrail  was  about  to 
fail  in  the  early  1980s,  Congress  realized  that  they  must  let  the 
railroad  reduce  down  to  its  profitable  core  and  that  labor  protec- 
tions could  not  be  afforded  by  the  Federal  Grovernment  in  the  proc- 
ess. 

In  the  Northeast  Rail  Service  Act  of  1981,  Congress  eliminated 
labor  protection  for  Conrail  employees,  allowed  Conrail  to  abandon 
money-losing  lines  without  criteria,  exit  unprofitable  lines  of  busi- 
ness, and  resize  its  labor  force  appropriately.  In  lieu  of  protection, 
Congress  provided  a  one-time  $25,000  payment  to  any  employee 
who  lost  his  job  as  a  result. 

From  all  indications,  it  appears  that  Congress  is  coming  to  a 
similar  decision  with  regard  to  AMTRAK,  eliminating  6-year  in- 
come protection  so  that  the  coming  restructuring  doesn't  cost  the 
Government  more  than  it  saves.  The  point  is  that  when  it's  the 
Government's  money,  the  Government  doesn't  pay  income  protec- 
tion. The  private  should  not  be  held  to  a  higher  standard.  I  doubt 
there  is  a  single  member  who  would  vote  to  impose  labor  protection 
on  any  other  industry  if  asked  to  do  so  today.  Unfortunately,  the 
years  of  emotional  debate  on  this  subject  in  the  Commerce  Commit- 
tee hardened  positions  on  both  sides  making  even  hearings  on  the 
subject  difficult  to  negotiate. 

Your  committee  starts  afresh.  We  hope  you  will  use  that  oppor- 
tunity to  consider  this  issue,  not  on  the  basis  of  past  history,  but 
on  the  basis  of  what  is  best  today  for  the  industry,  it's  customers 
and  the  Nation's  transportation  system. 

I  appreciate  the  opportunity  to  testify  and  will  be  glad  to  answer 
any  questions. 

Mr.  Robert,  I  understand  you're  from  John  Mica's  district,  is  that 
right? 

Mr.  Robert.  That's  correct,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  Subcommittee  on  Railroads, 
my  name  is  Gilbert  Robert.  I  am  the  Executive  Director  of  Florida 
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Tri-County  Commuter  Rail  Authority,  known  as  Tri-Rail.  Tri-Rail 
is  a  three-county  commuter  rail  authority  created  by  the  State  of 
Florida.  I  am  appearing  today  on  behalf  of  the  American  Public 
Transit  Association  and  its  members  with  commuter  railroads. 

Commuter  rail  authorities  today  are  also  some  form  of  entity  of 
State  government  including  local  and  regional  authorities.  Mr. 
Chairman,  my  message  today  is  short  and  to  the  point.  When  this 
subcommittee  writes  its  bill  addressing  Interstate  Commerce  Act 
issues,  please  clearly  exclude  all  State  commuter  rail  authorities 
from  the  Interstate  Commerce  Act. 

The  Interstate  Commerce  Act  was  written,  as  were  most  railroad 
laws,  during  a  time  when  passenger  rail  service  was  provided  by 
private  freight  railroads.  The  original  purpose  of  the  Interstate 
Commerce  Act  of  1887  was  public  oversight  for  those  private  rail- 
roads not  State  and  local  transportation  authorities. 

Today,  commuter  railroads  are  all  subject  to  close  public  scrutiny 
by  State-  and  local-elected  officials  over  such  matters  as  routes, 
rates  and  other  practices  that  the  Interstate  Commerce  Act  regu- 
lates. An  additional  layer  of  Federal  economic  oversight  on  top  of 
the  State  and  local  oversight  is  redundant  and  a  historical  anachro- 
nism. The  economic  regulation  of  railroads  mandated  by  the  Inter- 
state Commerce  Act  was  intended  to  safeguard  captive  shippers 
and  others  dependent  upon  the  actions  of  private  freight  railroad. 
There  is  no  purpose  served  by  applying  this  Federal  regulatory 
scheme  to  State  commuter  railroads  providing  essentially  local  pas- 
senger services  regardless  of  whether  those  services  are  provided 
interstate  or  intrastate.  On  the  other  hand,  subjecting  State  com- 
muter rail  authorities  to  this  layer  of  Federal  economic  regulation 
increases  their  costs  without  benefits. 

I  wish  to  point  out  that  the  ICC  itself  recognized  the  same  point 
in  its  October  25,  1994  report  entitled,  "Study  of  Interstate  Com- 
merce Commission  Regulatory  Responsibilities."  On  page  63  of  that 
report,  the  ICC  concluded,  "If  the  Federal  regulation  of  these  most- 
ly commuter  rail  services  were  eliminated,  the  practices  and  con- 
cerns of  such  passenger  carriers  could  effectively  be  governed  by 
the  involved  State  or  regional  bodies." 

At  a  time  when  the  Congress  is  evaluating  unfunded  mandates 
on  States,  it  is  appropriate  to  review  Federal  regulation  of  State 
commuter  rail  in  the  same  light.  Federal  funding  is  being  reduced 
to  commuter  rail  authorities  which  are  primarily  funded  at  the 
State  and  local  level.  The  cost  associated  with  the  various  Federal 
railroad  laws  provide  no  benefit  to  commuter  rail  while  imposing 
significant  costs  on  operations.  Accordingly,  we  urge  that  State 
commuter  rail  authorities  be  clearly  excluded  from  Interstate  Com- 
merce Act  jurisdiction. 

Mr.  Chairman,  thank  you  for  having  a  commuter  rail  witness  at 
today's  hearing.  I'll  be  happy  to  answer  any  questions. 

Thank  you. 

Mr.  Bachus.  Thank  you. 

Would  you  like  to  make  an  opening  statement? 

Mr.  MiNETA.  Thank  you,  Mr.  Chairman. 

I  apologize  to  the  panel  for  not  having  been  here  for  the  presen- 
tation but  in  listening  to  your  testimony  and  looking  at  what  we 
have  here,  first  of  all,  if  I  could  ask  maybe  Mr.  McCarren,  if  you 
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could  give  me  a  quick,  short  definition  in  terms  of  the  difference 
between — and  Mr.  Loftus,  maybe  you  could  help  me  out  on  this  as 
well — the  difference  between  the  Regional  Railroad  Association  and 
the  Association  of  Short  Line  Railroads? 

Mr.  Loftus.  I'd  like  to  answer  first.  The  American  Short  Line 
Railroad  Association  is  82  years  old;  we're  the  trade  association. 
Some  10  or  12  years  ago,  our  members,  regional  railroads  as  Reilly 
has  described,  wanted  a  much  sharper  and  more  active  focus  on 
legislative  affairs  and  a  lot  of  new  entrepreneurs  coming  into  the 
business  decided  to  establish  the  Regional  Railroads  of  America 
with  a  primarily  legislative  focus. 

So  while  we're  kind  of  married  and  very  close,  we  have  the  broad 
base  of  a  trade  association  where  they  emphasize  legislative  activi- 
ties, not  to  an  exclusion  of  us  but  that  is  their  primary  focus. 

Mr.  MiNETA.  Mr.  McCarren  said  in  his  testimony,  I  think  it  was 
400  miles  roughly  in  terms  of  the  length  of  your  lines.  Is  that  an 
average  length  of  your  membership? 

Mr.  McCarren.  I  honestly  couldn't  say.  Our  members  do  tend  to 
be  probably  the  larger  of  the  American  Short  Line  Association 
members,  yes. 

Mr.  MiNETA.  It's  not  based  on  average  miles  of  length  of  the  line? 

Mr.  Loftus.  It's  hard  to  talk  about  average  miles,  Mr.  Mineta, 
because  we  will  go  from  a  2-mile  interchange  into  a  coal-using 
power  plant  to  Wisconsin  Central  that  has  2,000  miles.  Essentially, 
the  way  the  industry  is  structured  now  is  we're  the  non-Class  I 
railroads.  All  the  railroads  you  saw  earlier  in  the  first  panel  are 
the  Class  I  railroads,  the  major  13  systems  where  we  encompass 
everybody  else. 

Mr.  MiNETA.  Mr.  McCarren,  when  you  talk  about  this  10901  ex- 
emption process  and  you  wanted  to  have  that  legislated  into  law 
since  it's  just  a  regulation  of  the  ICC  right  now,  are  you  under  any 
State  PUC  jurisdiction  or  is  it  totally  preempted  by  the  ICC  regula- 
tion right  now? 

Mr.  McCarren.  We  have  ICC  preemption  in  most  areas.  Some 
States  retain  rate  authority;  some  States  have  given  up  that  au- 
thority and  discontinued  it  pursuant  to  proceedings  at  the  Inter- 
state Commerce  Commission. 

Mr.  Mineta.  So  you're  asking  that  the  10901  be  legislated  and 
that  it  be  given  to  whatever  FERC-like  regulatory  body  or  what- 
ever creation  we  come  up  with  in  this  legislation? 

Mr.  McCarren.  Actually,  our  preference  is  for  repeal  of  labor 
protection  in  the  various  provisions  in  the  Interstate  Commerce  Act 
and  other  legislation  where  it  appears  currently.  We  feel  it  is  a 
matter  of  principle,  it's  uniquely  discriminatory  against  our  indus- 
try. It  should  be  eliminated.  Failing  that,  codification  of  10901 
would  help  our  segment  of  the  industry. 

Mr.  Mineta.  So  your  first  preference  is  total  elimination  but  if 
we  have  to  do  something  in  terms  of  an  exemption  process,  then 
legislate  it? 

Mr.  McCarren.  Yes.  To  legislate  it  and  make  it  a  part  of  the 
statute  as  opposed  to  a  discretionary  authority  would  be  signifi- 
cantly beneficial  to  our  industry. 

Mr.  Mineta.  And  that  is  only  as  it  applies  to  Class  II  and  III  car- 
riers? 
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Mr.  McCarren.  We  present  Class  II  and  III  carriers.  Today,  in 
some  situations,  10901  can  be  applied  even  for  some  Class  I  trans- 
actions. 

Mr.  MiNETA.  Could  you  expand  a  little  more  on  what  you  were 
explaining  on  page  four  about  abandonment? 

Mr.  McCarren.  Are  you  speaking  to  me? 

Mr.  MiNETA.  Yes,  sir. 

Mr,  McCarren,  Yes.  Abandonment  is  a  difficult  process  in  our 
industry  today.  There  are  numerous  regulations  that  cover  it.  It's 
been  made  somewhat  easier  since  the  Staggers  Act  but  it  still  can 
be  very  timeconsuming  and  very  expensive. 

What  we're  basically  proposing  is  a  streamlined  procedure  taking 
the  view  that  if  one  of  our  Class  II  and  Class  III  brethren  is  unable 
to  operate  a  line  profitably,  it's  highly  unlikely  that  another  opera- 
tor can  and  therefore,  if  we  identify  a  line  as  being  uneconomic,  the 
burden  should  fall  to  an  organization  that  wishes  to  preserve  the 
line  to  provide  the  financial  support  to  do  so  and  not  to  be  able  to 
block  and  delay  the  abandonment  for  an  almost  indefinite  period 
of  time  through  the  regulatory  process. 

Mr.  MiNETA.  What  do  you  do  in  the  case  of  a  shipper  or  maybese 
a  bulk  shipper  who  is  10  miles  away  who  has  built  this  line  and 
asked  you  to  come  in  and  operate  this  and  you  want  to  pull  out. 
Is  that  an  abandonment  or  is  this  where  you  would  own  the  track- 
age in  terms  of  abandonment? 

Mr.  McCarren.  Normally,  an  abandonment  is  where  a  carrier 
owns  the  trackage.  Other  circumstances  could  arise  but  in  general, 
the  economic  rationale  for  abandonment  is  the  cost  of  maintenance 
of  the  track  and  the  permanent  way.  So  if  the  track  and  permanent 
way  are  owned  by  the  shipper,  usually  abandonment  is  not  an 
issue. 

Mr.  MiNETA.  And  that  filing  fee  would  not  be  a  contention  at  that 
point  then  if  it  were  owned  by  the  shipper  because  it  would  not 
come  under  the  abandonment  process? 

Mr.  McCarren.  Normally,  that  would  not  fall  under  the  aban- 
donment process.  The  filing  fee,  obviously,  is  burdensome  and  it's 
particularly  burdensome  in  very  small  abandonments. 

Mr.  MiNETA.  The  $11,600  filing  fee  is  one  that  is  set  by  the  ICC 
presently? 

Mr.  McCarren.  I  believe  it  is,  yes. 

Mr.  MiNETA.  If  I  might  just  quickly  ask  Mr,  Robert,  in  terms  of 
commuter  rail,  does  that  come  under  any  kind  of  State  public  util- 
ity commissions? 

Mr,  Robert,  In  terms  of  what.  Congressman,  for  safety? 

Mr,  MiNETA.  Safety  or  rates,  routes? 

Mr.  Robert.  For  safety,  obviously  it  comes  under  the  Federal 
Rail  Safety  Act.  Everybody  is  governed  by  that.  There  are  some 
States,  and  I'll  have  to  check,  that  the  respective  State  public  util- 
ity commissions  also  have  some  oversight  responsibilities  there. 

Mr,  MiNETA.  You  would  prefer  to  have  commuter  rail  to  be  to- 
tally excluded  then  from  the  provisions  of  the  ICC? 

Mr.  Robert.  That's  correct. 

Mr.  MiNETA.  Very  well. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Bachus.  Mr.  Lipinski, 
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Mr.  LiPiNSKi.  Thank  you  very  much.  Ill  pass  to  Mr.  Rahall. 

Mr.  Mica.  Could  I  ask  unanimous  consent  to  submit  my  state- 
ment as  part  of  the  opening  remarks? 

Mr.  Bachus.  Without  objection. 

Mr.  LiPiNSKi.  I'll  pass  to  Mr.  Clement. 

Mr.  CLEME>rr.  Mr.  Loftus,  you  mention  in  your  testimony  that  a 
good  deal  of  rail  traffic  moves  under  contract  or  some  other  form 
of  mutually-agreed  upon  rates.  How  important  is  the  ICC  regula- 
tions on  routes  and  joint  rates  to  smaller  carriers  and  what  would 
happen  if  these  regulations  were  repealed? 

Mr.  Loftus.  Again,  we  have  moved  of  course  to  predominant  con- 
tract rates  in  how  our  railroads  do  business  with  shippers  and  how 
railroads  do  business  with  each  other.  The  fact  that  you  have  the 
requirement  of  establishing  through  routes  and  joint  rates  or  main- 
taining them  evens  the  playing  field  in  the  sense  that  your  large 
connecting  railroads  indeed  have  to  establish  those  rates. 

Mr.  Burden  may  want  to  add  a  specific  example. 

Mr.  Burden.  Yes.  They  are  very  important  to  us  and  without 
them,  that  and  the  mandatory  interchange,  then  we  could  be  really 
orchestrated  or  left  out  of  the  national  railway  systems,  the  short 
lines  and  our  customers  could. 

Mr.  Clement.  Mr.  Loftus,  you  also  mention  in  your  testimony 
that  you  favor  keeping  all  rail  regulations  in  a  single,  independent 
agency  for  several  reasons,  including  cost.  If  various  ICC  regula- 
tions were  farmed  out  to  different  agencies,  how  would  this  affect 
the  shortline  railroad? 

Mr.  Loftus.  Let  me  start  with  the  merger  situation.  While  we're 
not  a  major  player  in  mergers,  we  do  have  a  situation  where  we 
have  multiple  ownership.  Now  we're  able  to  achieve  or  gain  ap- 
proval of  line  purchase  from  the  ICC.  At  the  same  time,  they  also 
approve  common  ownership.  As  we  read  some  of  the  proposals  of 
how  you  would  split  between  BOJ  and  BOT,  we  could  end  up  going 
to  BOJ  for  approval  of  common  ownership. 

On  the  aspect  of  labor  protection,  while  we  have  not  had  to  pay 
labor  protection  in  the  current  situation  under  the  exemption  fol- 
lowed by  the  ICC,  that  is  under  ICC  control.  As  I  noticed  later,  the 
Bepartment  of  Transportation  proposed  that  labor  protection  mat- 
ters be  assigned  to  the  Bepartment  of  Labor.  So  we'd  have  a  third 
agency  that  would  becoming  into  it.  From  a  small  railroad  perspec- 
tive, Mr.  Clement,  the  idea  of  going  to  one  single  agency  is  not  only 
quicker,  cheaper  and  more  effective,  and  certainly  less  costly. 

Mr.  Clement.  Mr.  McCarren,  in  your  written  testimony,  you 
mention  that  few  regional  and  local  railroads  could  afford  to  pay 
nonworking,  former  employees  for  up  to  6  years.  Can  you  quantify 
the  cost  that  is  actually  paid  out  to  workers  that  have  received 
labor  protection  benefits?  Can  you  also  provide  the  number  of  em- 
ployees that  work  for  the  regional  railroads  that  have  received 
these  benefits? 

Mr.  McCarren.  In  general,  it's  not  the  employees  who  would  go 
to  work  for  a  regional  railroad  that  would  receive  the  benefits,  but 
it  would  be  the  employees  of  the  selling  carrier  who  would  receive 
the  benefits.  I  can  t  quantify  them  here  today  and  especially  to 
break  out  the  various  types  of  labor  protection,  what's  paid  by 
Class  I's,  what's  paid  by  Class  II's  and  Class  Ill's,  et  cetera.  I  think 
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the  principal  problem  with  labor  protection  is  not  the  dollars  that 
are  actually  paid  out,  but  the  fact  that  the  potential  to  pay  those 
dollars  imposes  a  huge  burden  on  potential  transactions  and  dis- 
courages many  transactions  from  every  taking  place  that  could 
benefit  shippers  and  communities. 

Mr.  Clement.  Mr.  Robert,  do  you  want  to  comment? 

Mr.  Robert.  Again,  consistent  with  my  testimony,  we  strongly 
urge  that  when  this  matter  is  taken  up  for  consideration  that  you 
exclude  State  commuter  rail  authorities  from  the  jurisdiction  of 
this  act. 

Mr.  Clement.  Thank  you. 

Mr.  Bachus.  Mr.  Mica. 

Mr.  Mica.  I  guess  our  job  is  to  figure  out  where  everything  is 
sort  of  going  to  land  when  this  reorganization  takes  place.  I  guess, 
Mr.  Robert,  you  don't  want  any  part  of  any  of  it.  The  rest  of  you 
are  left. 

I  saw  Mr,  Goode's  little  presentation.  Are  you  familiar  with  his 
little  mini-FERC  idea?  Do  you  think  that's  the  best  solution  or  in 
the  right  direction? 

Mr.  LOFTUS.  To  Mr.  Gk)ode's  offer  to  continue  to  work  with  the 
committee  and  the  short  lines? 

Mr.  Mica.  I  mean  the  whole  structure  to  handle  this.  You  know 
when  we  get  through  with  this,  we've  got  questions  of  rate  regula- 
tion, merger,  securities,  we  have  disputes  and  then  you've  already 
stated  your  opinion  on  labor  protection.  My  question  is  what  do  we 
do  with  it.  You  said  a  single  entity  and  he  proposed  a  mini-FERC. 
What  do  you  think  of  it? 

Mr.  LOFTUS.  We  would  prefer  a  FERC  type  of  entity,  yes.  I  think 
it's  very  important  that  the  committee  consider  that  we  have  very 
talented  people  at  the  ICC.  Not  all  of  them  are  going  to  go  to  what- 
ever new  entity  there  is  but  they  are  very  talented  and  knowledge- 
able people.  We  have  significant  pending  cases  before  the  ICC 
which  we  need  to  have  handled,  smaller  railroads.  The  last  thing 
we  would  want  to  see  is  any  kind  of  new  entity  being  built  in  some 
other  agency  like  DOT  where  that  agency  would  then  start  writing 
regulations  about  how  we're  going  to  relate  to  them.  That  would  be 
an  18-month  to  2  year  effort  and  which  would  stall  everything. 

The  proposal  we  would  put  forward  for  your  consideration  is  that 
essentially  the  ICC,  in  whatever  form  is  left,  is  moved  to  DOT  but 
all  its  precedents,  the  appropriate  number  of  people,  certainly  its 
procedures,  go  with  it  so  that  it's  up  and  running  the  very  first  day 
that  it  opens  in  the  DOT  building.  To  do  that,  I  think,  could  create 
an  18-month  to  2-year  delay  in  handling  even  the  pending  cases. 

Mr.  McCarren.  We  would  concur  at  Regional  Railroads  that  the 
mini-FERC  is  probably  the  most  practical  solution  to  various  con- 
cerns. We  have  a  great  concern  with  political  independence.  If  ad- 
ministration regulation  is  going  to  be  handled  within  DOT.  We 
would  like  to  that  to  be  insulated  as  much  as  possible  from  pres- 
sures that  might  be  brought  from  various  sources.  We  understand 
that  the  Congress  has  a  great  concern  with  cost  and  hopefully  by 
establishing  a  mini-FERC  type  situation  in  DOT,  the  cost  of  the  ad- 
ministration could  be  minimized. 

Mr.  Mica.  That's  really  my  only  question  unless  anyone  else 
wanted  to  comment. 
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Thank  you,  Mr.  Chairman. 

Mr.  Bachus.  Thank  you. 

Mr.  Rahall  is  next. 

Mr.  Rahall.  Thank  you,  Mr.  Chairman. 

Mr.  Robert,  I'd  like  to  ask  you  about  something  you  responded 
to  in  an  earUer  question  from  Mr.  Clement,  as  well  as  on  the  main 
thrust  of  your  testimony. 

As  you  know,  I've  had  a  chance  to  work  with  you  and  the  Florida 
State  delegation,  and  particularly  with  my  good  friend,  John  Mica, 
from  Florida,  on  the  Tri-Rail  project.  I  think  it's  an  excellent 
project  and  have  the  pleasure  to  work  with  you  on  it  in  my  capacity 
first  as  Chairman  and  now  as  ranking  Democrat  on  the  Surface 
Transportation  Subcommittee. 

With  that  said,  I  am  a  little  concerned  about  APTA's  proposal  to 
exempt  commuter  railroads  from  the  Interstate  Commerce  Act  and 
what  adverse  effect  that  may  have  on  the  employees  of  these  com- 
muter lines.  I  did  not  see  much  emphasis  on  that  or  discussion  of 
that  in  your  testimony  and  would  ask  you  now  if  you  could  com- 
ment on  what  the  effects  would  be  on  your  employees? 

Mr.  Robert.  Let  me  put  it  in  perspective.  Congressman.  First  of 
all,  we  are  the  only  commuter  railroad — and  this  is  what  I  think 
you're  specifically  talking  about  operates  exclusively  out  from  the 
under  the  rail  laws,  the  Railway  Labor  Act  and  railroad  retirement 
and  whatnot.  This  was  done  in  1989  where  we  purchased  the  rail- 
road from  CSX  Transportation;  they  maintained  the  common  car- 
rier status;  they  have  a  perpetual  freight  easement  on  the  railroad. 
They  do  what  I  would  consider  the  traditional  functions  of  dis- 
patching and  track  maintenance. 

Our  sole  responsibility  is  to  operate  the  commuter  service  which 
is  a  new  service.  We  contract  that  out.  Our  is  unionized  with  the 
United  Transportation  Union,  the  Teamsters  and  this  is  done 
under  Taft-Hartley. 

Relative  to  the  impact  on  employees  for  other  commuter  systems, 
obviously  commuter  systems  have  in  place  labor  agreements  which 
they  have  to  honor.  There's  not  going  to  be  a  drastic  impact  on  em- 
ployees from  my  perspective.  Those  agreements  would  have  to  run 
their  term.  I  think  what  everybody  in  the  commuter  industry  is 
looking  at  is  that  there  are  substantial  savings  to  be  incurred,  we 
feel  there  are  substantial  savings  to  be  incurred,  to  basically  orga- 
nize our  operations  under  either  a  State  employee  system  con- 
tracted out  under  Taft-Hartley  like  we  do  and  these  savings  are 
going  to  be  realized  just  with  the  differences  of  the  retirement 
plans. 

To  give  you  an  example,  our  contractor,  the  cost  to  payroll  is 
probably  about  20  percent.  The  retirement  plan  that  our  employees 
have  right  now  cost  to  payroll  is  about  20  percent.  From  what  I'm 
told,  the  traditional  cost  with  the  railroad  retirement  is  about  36 
percent  or  35  percent.  Our  employees  have  the  option  to  invest  in 
their  own  401(k)  program  as  they  desire,  they're  picking  the  thing, 
they're  ensuring  that  it's  getting  the  return  that  they  want.  So  we 
see  a  tremendous  benefit  there  for  the  employees  while  realizing  a 
tremendous  savings  also. 

The  employees  on  the  traditional  railroads  or  commuter  railroads 
that  I  think  you're  talking  about,  they  would  have  to,  as  I  pre- 
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viously  stated,  work  under  their  current  agreements  they  have. 
When  those  agreements  expire,  those  State  commuter  rail  authori- 
ties would  have  the  opportunity  at  that  time  to  renegotiate  the  best 
agreements  with  their  employees  to  the  best  terms  they  see  fit. 

Mr.  Rahall.  Let  me  ask  you  the  same  question  I've  asked  other 
witnesses  when  they  appeared  before  the  Surface  Transportation 
Subcommittee.  If  we  were  to  lift  all  these  regulatory  burdens  and 
grant  the  exemption  you're  asking  for,  would  you  be  willing  to  forgo 
all  Federal  subsidies? 

Mr.  Robert.  I  can  tell  you  right  now,  we're  looking  at  a  30  per- 
cent cut  right  now  in  the  President's  proposal.  Not  knowing  what 
is  going  to  happen  in  the  Congress,  we  are  planning  a  50  percent 
reduction.  From  the  State  of  Florida's  perspective,  they  pick  up  an 
inordinate  amount  right  now  of  the  cost  of  operating  the  system. 
When  I  say  the  State,  it's  actually  the  State  and  locals. 

If  you're  looking  for  a  yes,  I'm  not  going  to  say  that.  It  would  be 
difficult.  That's  what  we're  working  for.  That's  the  commitment  rel- 
ative to  Florida  from  the  State  and  the  locals  to  fund  these  projects 
as  much  as  possible.  What's  interesting  in  our  case,  we're  a  new 
system  as  you  know.  We  started  in  1989.  Yes,  we  have  been  up 
here  looking  for  the  operating  assistance  and  we've  been  up  here 
looking  for  the  capital  earmarks  also.  Prior  to  that  the  State  was 
the  entity  that  basically  invested  close  to  $400  million  to  get  this 
project  up  and  running.  The  State  has  continued  to  make  that  com- 
mitment. Were  they  to  get  out  of  the  picture  and  basically  turn  it 
over  to  the  locals,  they're  funding  50  percent  of  our  operating  defi- 
cit; the  locals  fund  the  other  50  percent  of  our  operating  deficit.  So 
I  guess  what  I'm  saying  is  that  we  are  making  every  attempt  and 
we  will  continue  to  make  every  attempt  to  fund  the  system  on  a 
State  and  local  basis. 

Relative  to  capital  dollars,  the  capital  dollars  are  extremely  im- 
portant. I've  got  to  be  candid  with  you.  It's  extremely  important 
with  all  the  systems  around  the  country.  One  thing  I  would  like  to 
add,  the  commuter  rail  properties  are  not  hesitant  at  all  to  subject 
their  projects  to  any  investment  criteria  that  the  Congress  would 
want  to  impose  on  us.  To  put  it  into  perspective,  in  our  system,  to 
build  our  system,  to  operate  it  for  5  years  with  all  the  capital  and 
whatnot,  it  comes  to  less  than  $4  million  a  mile.  There  are  some 
heavy  rail  systems  out  there  as  you  know  that  are  $70  to  $100  mil- 
lion a  mile.  The  interstate  in  south  Florida,  595,  was  just  com- 
pleted at  over  $100  million  a  mile. 

I  think  our  systems  are  extremely  cost  effective.  Cutting  the  dol- 
lars, you're  looking  for  that  yes,  I'm  not  going  to  give  it  to  you.  It 
would  impact  us  to  some  degree. 

Mr.  Rahall.  Thank  you,  Mr.  Chairman. 

Mr.  Bachus.  Mr.  Lipinski. 

Mr.  Lipinski.  Thank  you. 

My  first  question  was  going  to  be  for  Mr.  Robert  to  find  out  if 
it  was  a  yes  or  no  but  I  finally  did  get  to  yes.  I  had  a  feeling  you 
were  going  in  that  direction  but  it  was  taking  you  a  long  time  to 
get  there,  but  I  can  understand  your  position.  I  can  certainly  ap- 
preciate it. 

I'd  like  to  ask  Mr.  McCarren  a  question.  You've  already  answered 
the  question  in  regards  to  your  testimony  as  far  as  paying  people 
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for  6  years  not  to  work  and  you  were  asked  a  question  about  how 
much  that  would  cost  the  regional  railroads.  Your  answer  really 
was  that  you  don't  know  how  much  it  would  cost  and  it's  not  so 
much  that  the  railroads  have  paid  this  money  out.  It  is  the  fear 
of  having  to  pay  out  this  money. 

I  was  wondering  if  you  could  expand  on  that  statement  and  ex- 
plain that  a  little  more  in  detail  to  me? 

Mr.  McCarren.  Yes.  It  is  really  the  economic  effect  which  is  dev- 
astating. Most  of  our  companies  could  never  have  started  in  busi- 
ness had  we  had  to  face  paying  6  years'  full  wage  and  benefit  pro- 
tection. We  only  exist  because  of  the  exemptions  that  the  ICC  has 
granted.  One  concrete  example,  because  it's  been  a  hotly  publicized 
case,  the  recent  sale  of  the  Central  Vermont  where  the  ICC  did  im- 
pose some  level  of  labor  protection  although  far  short  of  the  6-year 
standard  that  prior  to  Staggers  was  routine. 

That  was  a  railroad  with  annual  revenues  of  $19.5  million.  Had 
the  new  owners  of  the  Central  Vermont  been  required  to  pay  the 
full  boat  for  labor  protection,  the  bill  would  have  come  to  $25  mil- 
lion, substantially  in  excess  of  the  annual  revenues  of  the  company. 
The  sale  would  never  have  occurred. 

Mr.  LiPlNSKi.  Can  you  tell  me  what  they  did  pay  for  the  labor 
provisions? 

Mr.  McCarren.  I'm  not  aware  of  the  specifics.  They  offered,  I  be- 
lieve, a  1-year  wage  subsidy  with  placement  elsewhere  in  the  sys- 
tem. The  seller  at  the  same  time  offered  a  buyout  ranging  from 
$25,000  to  $50,000.  Not  only  did  all  the  excess  employees  take  the 
buyout,  but  more  employees  took  it  so  that  the  new  company  had 
to  actually  hire  employees  off  the  street. 

Mr.  LiPiNSKi.  That  was  Railtex? 

Mr.  McCarren.  That's  correct.  Railtex  was  the  acquiring  com- 
pany. 

Mr.  LiPlNSKi.  So  you're  saying  that  it  is  really  not  what  often- 
times comes  down  to  they  have  to  pay  out  in  reality  but  it  is  simply 
the  fear  of  these  regulations  out  there  that  deter  some  of  these 
sales  from  taking  place? 

Mr.  McCarren.  Or  would  deter  if  the  regulatory  regime  was  to 
change.  I  safely  say  that  in  almost  every  line  sale  and  purchase 
agreement  I've  seen,  there's  a  contingency  that  the  agreement  can 
be  scuttled  if  the  ICC  imposes  labor  protection.  Those  contingencies 
are  very  important  parts  of  those  agreements  and  were  labor  pro- 
tection to  be  imposed,  the  deals  don't  happen.  None  of  these  compa- 
nies generate  enough  economic  return  to  pay  6  years  labor  and 
wage  and  benefit  protection  to  affected  employees.  You  have  to  re- 
member affected  employees  are  defined  very  widely  under  the  labor 
protection  statutes. 

Mr.  LiPiNSKl.  Are  there  any  cases  where  they  have  had  to  pay 
out  for  a  full  6  years? 

Mr.  McCarren.  Oh,  yes,  there  are  many  cases,  but  they  are  gen- 
erally transactions  between  Class  I  railroads  or  where  multiple 
Class  I  railroads  are  involved,  but  yes,  there  are  many  times  where 
employees  do  receive  the  full  6  years  of  labor  protection. 

Mr.  LiPlNSKl.  Do  you  have  any  idea  how  many  cases  such  as  that 
have  occurred  maybe  in  the  last  5  years? 

Mr.  McCarren.  No.  Honestly,  I  don't. 
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Mr.  LiPlNSKl.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Bachus.  Thank  you. 

First  of  all,  Mr.  Roberts,  your  case  is  totally  different  from  the 
other  three  people  on  the  panel.  Can  we  all  agree  on  that? 

Mr.  Robert.  That's  correct. 

Mr.  Bachus.  You're  just  on  this  panel  I  guess  not  because  you 
fit  in  with  these  others  but  we  had  to  find  a  place  for  you? 

Mr.  Robert.  That's  correct. 

Mr.  Bachus.  What  is  the  difference  between  what  the  ICA  said 
about  discontinuance  and  what  you  said  about  elimination  of  ICC? 
Is  there  a  difference  in  what  they  are  proposing  and  what  you  are 
proposing? 

Mr.  Robert.  I'm  not  sure.  When  you  say  the  discontinuance? 

Mr.  Bachus.  They  are  proposing  to  discontinue  a  certain  amount 
of  their  jurisdiction  but  is  my  understanding  they  are  saying  they 
still  want  oversight  of  some  degree  and  you're  wanting  elimination 
from  the  Act  altogether? 

Mr.  Robert.  That's  correct. 

Mr.  Bachus.  Is  that  their  position,  do  you  know? 

Mr.  Robert.  To  be  candid  with  you,  Mr.  Chairman,  I'm  really 
not  sure  on  the  ICC's  position.  From  our  perspective  again,  we  go 
back  to  the  original  intention  of  the  Act. 

Mr.  Bachus.  I  agree  with  you.  Let  me  say  this.  I'm  totally  in 
agreement  with  your  position.  I'm  trying  to  figure  out  why  there 
needs  to  be  regulation  of  the  State  commuter  line.  The  freight  lines 
which  come  in  and  pick  up  freight  service  are  still  regulated  if  they 
run  over  the  line? 

Mr.  Robert.  That's  correct. 

Mr.  Bachus.  What  about  maybe  if  it's  an  interstate  line?  You're 
saying  they  ought  to  be  if  there  is  one  in  New  Jersey  and  New 
York,  are  you  saying  those  ought  to  also  be  eliminated? 

Mr.  Robert.  Exactly.  They  are  governed  by  their  own  local  and 
State  authorities. 

Mr.  Bachus.  Who  objects  to  you  all  being  eliminated  from  the 
Act? 

Mr.  Robert.  I  think  you  will  find  that  organized  labor  would  ob- 
ject. 

Mr.  Bachus.  Is  that  the  one  group? 

Mr.  Robert.  I  can't  think  of  any  other.  That's  it. 

Mr.  Bachus.  Let  me  turn  to  Mr.  Burden  or  Mr.  Loftus.  You've 
raised  three  main  points.  One  is  regulation  of  through  routes  and 
joint  rates  and  then  the  common  carrier  obligation  to  interchange. 
The  third  one  you  mention  is  this  car  supply-car  hire  matter.  I  can 
see  where  that  could  be  a  real  bone  of  contention  because  they  may 
have  freight  cars  they  want  to  utilize  on  their  own  system  and  you 
want  them  too.  Presently,  how  does  ICA  treat  you  have  if  there  is 
one  box  car  and  you  want  it  and  they  want  it?  Is  there  a  priority 
now?  Or  how  is  it  presently  handled? 

Mr.  Loftus.  Well,  the  priorities  are  worked  out  by  the  industry 
itself  but  essentially  it's  a  shipper  issue  too.  A  shipper  will  call  and 
order  cars  and  large  railroad,  through  the  short  line  if  we're  the 
serving  carrier,  would  provide  those  cars.  If  they  did  not  have  to 
provide  those  cars,  they  would  say  that  traffic  really  is  not  the  type 
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of  traffic  that  they  are  interested  in  moving  and  could  withhold 
cars. 

Mr.  Bachus.  They  can't  do  that  now  or  can  they  do  that  now? 

Mr.  LOFTUS.  In  terms  of  car  shortages,  we  do  not  have  the  cars, 
yes,  but  no,  you'd  have  recourse  with  the  Interstate  Commerce 
Commission  to  say  you're  being  denied  cars. 

Mr.  DURDEN.  If  you  were  being  discriminated  against  and  could 
prove  it  in  the  car  distribution  because  you'll  order  cars  just  like 
any  other  shipper  and  if  you  could  prove  you  were  being  discrinii- 
nated  against,  then  you  would  have  a  cause  to  go  to  the  Commis- 
sion with. 

Mr.  Bachus.  Are  we  talking  about  both  the  cars  of  the  Class  I 
railroads  and  leased  cars  that  happen  to  be  on  their  system? 

Mr.  LOFTUS.  Leased  cars  normally  would  be  running  with  rail- 
road marks,  so  they  would  be  the  same.  Privately-owned  cars  like 
some  of  the  big  grain  companies  have  their  own  cars,  would  not  be 
involved. 

Mr.  Bachus.  What  if  they  just  said  buy  your  own  cars;  if  you 
want  cars,  buy  your  own  cars? 

Mr.  LOFTUS.  Small  railroads? 

Mr.  Bachus.  Yes? 

Mr.  LOFTUS.  We  have  116,000  cars  and  it's  about  10  percent  of 
the  car  fleet.  We  have  about  89  percent  of  the  revenue  of  the  indus- 
try, so  we  essentially  provide  cars  based  on  our  revenue,  but  we're 
very  short-haul  carriers  and  for  us  to  provide  the  car  given  the  rev- 
enue base,  it's  not  economically  appropriate. 

Mr.  Bachus.  So  you  don't  have  that  economic  ability? 

Mr.  LoFTUS.  Correct. 

Mr.  Bachus.  One  more  question  about  abandonments.  Suppose 
that  this  feeder  line  development  program,  who  testified  about 
that? 

Mr.  McCarren.  That  was  part  of  my  written  testimony,  yes. 

Mr.  Bachus.  You  said  it's  been  abused? 

Mr.  McCarren.  Correct. 

Mr.  Bachus.  Let's  say  I  agree  with  you.  Can  you  give  us  some 
examples,  a  live  example  of  that? 

Mr.  McCarren.  Without  naming  names  and  specific  cases, 
there's  one  particular  individual  in  our  own  State  who  is  currently 
trying  to  procure  some  rail  lines  under  the  feeder  line  development 
process. 

Mr.  Bachus.  Is  that  Illinois? 

Mr.  McCarren.  This  is  actually  in  Missouri.  We  operate  in  three 
States  but  I  live  in  Missouri. 

This  particular  individual  has  a  track  record  of  wreckage  and 
carnage  throughout  the  midwest  and  the  south  in  the  short-line 
railroad  industry — lines  abandoned,  torn  up.  State  and  local  gov- 
ernment authorities  left  holding  the  bag  on  loans  and  grants — and 
this  is  exactly  the  type  of  situation  that  we're  trying  to  prevent. 

Mr.  Bachus.  What  if  we  repeal  that  program,  which  many  in  the 
industry — in  fact  has  labor  objected?  Do  they  have  a  position  on 
that,  do  you  know? 

Mr.  McCarren.  I  don't  believe  they  do.  You'll  have  to  ask  their 
witness.  I  don't  think  it  is  an  important  issue  to  them. 
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Mr.  Bachus.  Let's  suppose  we  did  away  with  that,  which  would 
be  one  less  hurdle  and  then  we  gave  no  labor  protection  on  aban- 
donment. Give  me  your  best  judgment  as  to  how  much  rail  service 
or  how  many  rail  lines  we  could  save  in  the  next  5  years? 

Mr.  McCarren.  If  you  look  at  the  track  record  of  the  1970s  ver- 
sus the  1980s,  that's  probably  the  best  gauge  as  to  the  impact  of 
labor  protection.  In  the  1970s,  the  dominant  mode  of  getting  rid  of 
rail  lines  was  abandonment,  tens  of  thousands  of  miles  abandoned. 
In  the  1980s,  we  still  had  abandonment  but  tens  of  thousands  of 
miles  were  saved.  That's  really  the  contrast  we  look  at  going  for- 
ward. It's  pure  speculation  on  my  part  but  my  guess  is  that  roughly 
50  percent  of  the  lines  which  become  uneconomic  can  be  preserved, 
perhaps  slightly  higher  than  that  in  the  absence  of  labor  protec- 
tion. Once  labor  protection  becomes  a  reasonable  threat,  the  behav- 
ior of  Class  I  railroads  changes  significantly  and  instead  of  trying 
to  protect  the  business  and  sell  it  before  it  goes  under  water  com- 
pletely, what  they  do  is  allow  the  business  to  atrophy  so  that  when 
abandonment  time  does  come,  there  are  no  employees  affected  and 
no  labor  protection  has  to  be  paid.  A  very  substantial  portion  can 
be  saved. 

Mr.  Bachus.  Of  potential  abandonments. 

Mr.  McCarren.  The  feeder  line  provision  probably  doesn't  have 
as  much  of  an  impact  but  it  will  reduce  a  lot  of  unnecessary  litiga- 
tion and  regulatory  proceedings  that  add  to  cost  in  our  segment  of 
the  industry,  removes  the  threat  of  someone  just  coming  in  and  es- 
sentially confiscating  your  property  under  one  of  these  provisions 
and  having  to  spend  tens,  maybe  hundreds  of  thousands  of  dollars 
in  legal  fees  to  defend  these  predatory  actions.  So  it  reduces  the 
general  cost  and  that  will  benefit  shippers. 

Mr.  LOFTUS.  I  agree  with  that,  Mr.  Bachus.  The  feeder  line  de- 
velopment is  really  unnecessary.  There  is  plenty  of  regulatory  con- 
trols and  access  to  the  abandonment  process  and  transfer  of  line 
sales  under  10901  without  that. 

Mr.  Bachus.  You  agree  it's  been  an  often  abused  program  and 
has  not  done  what  it  was  designed  to  do? 

Mr.  LoFTUS.  That's  right  and  most  of  the  work  we  have  done  has 
been  under  10901  and  the  regular  abandonment  procedures. 

Mr.  Bachus.  Is  there  any  organization  that  still  is  arguing  that 
it  is  a  good  program? 

Mr.  LOFTUS.  Not  to  my  knowledge.  Everybody  has  their  A  and 
B  list  as  you  see  from  the  testimony  and  I've  not  seen  it  on  any- 
body's A  list. 

Mr.  Bachus.  I'm  sure  that  individuals  who  profited  from  it  would 
argue  it  is. 

Mr.  Mineta. 

Mr.  Mineta.  No. 

Mr.  Bachus.  Thank  you,  gentlemen. 

We  are  going  to  take  about  a  5-minute  recess  at  this  time, 

[Recess.] 

Ms.  MOLINARI  [resuming  Chair.]  Good  afternoon. 

I  thank  you  for  your  indulgence  and  allowing  me  to  step  out  for 
a  few  moments  for  another  event  that  we  had. 

We  are  now  about  to  convene  panel  three  which  features:  Mr. 
Sonny  Hall,  President,  Transportation  Workers  Union  and  Presi- 
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dent,  Save  Transit  and  Rail  Transportation.  He  is  accompanied  by 
William  Mahoney  and  Greg  Lawler.  Thank  you,  gentlemen  for 
being  with  us  this  afternoon. 

SONNY  HALL,  PRESIDENT,  TRANSPORT  WORKERS  UNION  OF 
AMERICA,  AFL-CIO,  AND  PRESIDENT,  SAFE  TRANSIT  AND 
RAIL  TRANSPORTATION  (START),  ACCOMPANIED  BY  BILL 
MAHONEY,  COUNSEL,  AND  GREG  LAWLER,  EXECUTIVE  DI- 
RECTOR 

Mr.  Hall.  Thank  you.  Madam  Chairwoman. 

First,  I  would  like  to  submit  for  the  record  my  written  testimony 
and  hopefully  I've  shortened  what  I  all  an  oral  testimony  which  I 
will  promptly  read  from. 

Madam  Chair  and  members  of  the  subcommittee,  I  am  here  on 
behalf  of  START,  Safe  Transit  and  Rail  Transportation,  a  coalition 
of  organized  united  unions.  I'd  like  to  mention  that  issue  about 
united  unions.  I  was  obviously  greatly  saddened  to  see  the  division 
between  management  in  the  first  panel  and  the  second  panel  but 
as  you  know,  the  history  of  rail  labor  has  not  always  been  united. 
START  is  a  new  day  for  the  labor  unions.  I  want  you  to  know  we 
are  here  speaking  together  with  one  voice  for  not  only  what  we  be- 
lieve in  but  what  we  think  maybe  needs  to  be  changed,  so  that  we 
do  not  mislead  you  or  confuse  you  as  to  what  we  are  for  as  much 
as  what  we  are  against,  so  I  think  this  new  start  will  help  us  get 
through  these  very  difficult  times. 

Accompanying  me  are  Greg  Lawler  and  START  Counsel,  Bill 
Mahonev. 

I  would  also  note  for  the  record  that  I  am  President  of  the  Trans- 
port Union  Workers  of  America,  AFL-CIO,  a  union  which  rep- 
resents approximately  115,000  workers  of  which  we  have  some  6,00 
rail  employees.  We  also  represent  very  large  groups  of  airline  and 
urban  transit  workers,  including  as  I  believe  you  know,  some 
35,000  MTA  employees  in  the  four  boroughs.  The  written  state- 
ment says  the  five,  we  do  not  represent  any  members  within  the 
Chairlady's  borough  but  we  have  many  members  that  live  in  it. 

In  order  to  save  time,  I  would  ask  that  my  written  statement  be 
submitted  for  the  record  and  that  I  be  allowed  to  add  some  brief 
comments. 

My  main  concern  in  testifying  today  is  not  the  fate  of  ICC  but 
rather,  the  fate  of  railworkers.  In  this  respect,  I  would  note  that 
in  1950,  rail  employment  stood  at  over  1  million.  By  1980,  it  had 
been  reduced  to  480,000  including  AMTRAK.  Today,  there  are  less 
than  250,000  rail  workers,  yet  railworkers  today  carry  more  freight 
at  greater  profit  than  at  any  time  in  recent  history.  In  our  view, 
this  sort  of  increase  and  productivity  would  not  have  occurred  with- 
out the  cooperation  of  rail  workers  who  had  to  absorb  huge  job 
losses  as  well  as  pay  and  work  rule  concessions. 

The  labor  protective  measures  traditionally  imposed  by  ICC  were 
in  legitimate  recognition  of  the  sacrifices  made  by  rail  labor.  As  the 
Supreme  Court  stated,  "the  minimum  necessary  for  just  and  rea- 
sonable treatment  of  rail  employees." 

Unfortunately,  in  the  present  debate  over  whether  ICC  or  any 
successor  agency  should  continue  to  require  labor  protection,  there 
have  been  continual  distortions  of  what  employees  actually  receive. 
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Frankly,  I  was  greatly  saddened  by  the  statements  of  some  just 
prior.  We  will  be  contacting  them  so  they  can  at  least  know  where 
they  got  their  figures.  For  the  record,  we  are  unaware,  all  the  rail 
labor  unions  are  unaware  of  any  employee  ever  receiving,  not  one, 
ever  receiving  6  years  of  wages  under  the  rail  protection.  We'd  be 
interested  to  see  what  that  is. 

I'm  sure  you  have  heard,  as  I  did  for  many  years,  the  stories 
about  rail  employees  receiving  6  years  of  protection  and  6  years  of 
full  wages.  These  stories  are  mythical.  In  reality,  the  protections 
are  based  upon  employee  attrition  in  this  industry.  On  average, 
over  10  percent  of  railroad  jobs  turn  over  every  year.  Employees 
who  lose  their  jobs  have  seniority  to  come  back  and  take  a  job  that 
is  open.  If  they  fail  to  do  so,  they  lose  all  protection. 

The  formulas  imposed  by  the  Commission  place  very  stringent 
obligations  upon  employees.  No  one  can  just  sit  back  and  receive 
6  years  of  monthly  allowance  and  they  rarely  do  if  ever. 

These  provisions  have  been  a  part  of  the  working  conditions  of 
every  railroad  employee  in  this  country  for  almost  60  years.  They 
involve  no  tax  dollars.  They  have  been  found  to  be  fair  and  equi- 
table to  both  management  and  labor  as  stated  repeatedly  by  the 
Congress,  the  Commission  and  the  courts.  They  are,  above  all,  the 
recognition  of  the  major  sacrifices  made  over  a  number  of  years  by 
railworkers  in  job  security,  rates  of  pay  and  retirement,  concessions 
which  are  too  often  forgotten  by  everyone  except  the  worker  them- 
selves. 

In  prior  hearings,  and  we  will  assure  you  in  future  hearings,  we 
will  detail  all  the  concessions  and  things  that  rail  employees  and 
their  families  have  contributed  to  keep  this  rail  industry  alive,  both 
freight  and  commuter. 

The  authority  for  determining  the  protections  to  be  afforded  em- 
ployees now  handled  by  ICC  should  be  transferred  to  the  Secretary 
of  Labor  who  has  over  30  years  of  experience  considering  the  inter- 
est of  employees  in  these  kinds  of  issues.  In  addition,  he  already 
has  in  his  department  an  experienced  staff  thoroughly  familiar 
with  the  application  of  these  formulas. 

We  appreciate  the  opportunity  to  share  these  views  with  you.  We 
are  anxious  to  work  with  the  members  of  the  committee  in  any  way 
so  that  we  can  ensure  that  the  sound  rail  transportation  we  have 
today,  which  we  all  so  hard  to  achieve  will  be  preserved. 

There  will  be  need  for  change  and  we  want  to  be  part  of  that  rea- 
sonable and  fair  change,  identifying  and  working  with  it. 

I  am  speaking  for  the  railworkers  and  I'm  greatly  saddened  by 
some  of  the  statements  I've  heard  today  and  in  prior  hearings.  I'm 
saddened  by  the  fact  that  professional  railworkers  seem  to  be  irrel- 
evant or  expendable  and  I  would  hope  that  in  serious  deliberation 
we  will  be  able  to  decide  in  a  fair  way  what  is  reasonable  and  what 
is  good  for  the  taxpayer  and  for  those  who  have  provided  their 
many,  many  years  of  service  to  the  rail  industry. 

I  will  respond  to  any  questions.  I  have  two  gentlemen  here  to 
help  me,  so  I  am  at  your  disposal. 

Ms.  MOLINARI.  Thank  you,  Mr.  Hall. 

Mr.  Hall,  let  me  assure  you  that  at  least  from  this  committee's 
standpoint,  all  we're  trying  to  do  is  keep  business  alive  and  as  I'm 
sure  you're  aware,  these  are  very  difficult  times  in  the  United 
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States  Congress  as  we  attempt  on  both  sides  of  the  aisle  to  balance 
the  budget. 

When  we  are  faced  with  some  members  of  both  parties  who  want 
to  zero  out  AMTRAK  or  completely  disallow  any  regulations  under 
ICC,  we're  just  tr5dng  to  really  track  a  middle  ground  and  enter- 
tain as  many  possibilities  as  possible  to  keep  people  working  in  the 
first  place.  So  I  hope  you  understand  that,  what  we're  trying  to  do 
is  save  the  industry  as  it  stands  today. 

Mr.  Hall.  There  is  a  dramatic  difference  between  freight  and 
AMTRAK  commuter  rail.  Obviously  there  is  a  great  need  for  all  of 
us  to  sit  down  and  see  if  there  is  a  better  way,  and  there  is  a  better 
way,  but  it  will  only  be  accomplished  if  we  do  it  together.  We  need 
some  time  frankly  for  that. 

In  terms  of  freight,  I  heard  people  talk  today  about  how  they 
need  to  do  more  business,  the  bottom  line.  If  the  bottom  line  is  to 
drive  what  happens  to  professional  railroaders,  it's  extremely  cruel 
and  not  what  America  speaks  about. 

Ms.  MOLINARL  I'll  go  to  the  Ranking  Member  of  the  full  commit- 
tee, Mr.  Mineta. 

Mr.  Mineta.  Mr.  Hall,  thank  you  very  much  for  your  testimony 
and  it's  good  to  see  Mr.  Lawler  who  we  know,  having  formerly  been 
with  Mr.  Florio  and  with  Mr,  Mahoney,  with  whom  I  worked  very 
closely  when  we  were  doing  deregulation  of  airlines. 

In  your  testimony  you  mentioned  that  no  employee  can  even  be 
eligible  for  labor  protection  coverage  unless  he  or  she  can  show  a 
causal  nexus  between  the  approved  transaction  and  the  particular 
event  that  he  or  she  believes  affected  them. 

I'm  wondering,  given  the  fact  you  said  you  can't  recall  anyone, 
I  assume  this  is  very  difficult  to  prove  in  terms  of  the  causal  nexus 
between  the  approved  transaction  and  the  particular  event  that 
lays  off  a  person? 

Mr.  Hall.  Yes,  Mr.  Mineta.  It  is  very  difficult  to  sit  down  and 
work  out  a  position  for  somebody.  The  protection  may  be  there  for 
6  years  but  they  are  not  paid.  They  come  back  and  fill  a  vacancy 
or  maybe  some  other  transfers  of  employees.  Perhaps  Mr.  Mahoney 
could  give  a  little  more  response  to  that. 

Mr.  Mahoney.  Yes,  Mr.  Mineta.  It  is  very  difficult  to  prove.  The 
conditions  themselves  state  that  the  burden  of  proof  shall  be  on  the 
carrier  and  that  was  set  by  the  Secretary  of  Labor  many  years  ago 
and  adopted  by  the  Congress  when  it  imposed  in  1986  in  the  4R 
Act  the  extended  protections  for  employees  which  includes  what  is 
now  the  protection  they  receive  in  merger  and  abandonment  cases. 

The  Commission  has  interpreted  that  so  that  the  employee  really 
has  the  burden  of  proof  Because  of  a  number  of  things  that  happen 
in  addition  to  the  merger,  the  loss  of  business,  internal  reorganiza- 
tion, all  of  these  other  things,  when  the  railroad  challenges  an  em- 
ployee's claim  on  the  grounds  that  he  wasn't  affected  by  the  merger 
but  by  some  thing  else,  most  of  the  time  they  win  because  the  em- 
ployee simply  doesn't  have  the  wherewithal  to  prove  that  he  was 
affected  by  the  transaction  as  opposed  to  all  of  the  material  that 
the  carrier  can  present  to  an  arbitrator.  He's  left  with  just  what 
he  knows  about  what  happened  to  him  and  not  the  reasons  why 
he  was  affected.  The  carrier  says  the  reasons  were  for  other  than 
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the  merger,  so  very  often  they  don't  get  protected,  and  that's  the 
first  step. 

If  they  happen  to  win  an  arbitration  and  they  are  entitled  to  the 
protection,  then  they  have  a  number,  as  Mr.  Hall  mentioned,  any 
number  of  things  restrictions  upon  them  before  they  can  collect  or 
keep  collecting  any  protection  at  all. 

Mr,  MiNETA.  The  other  part  of  the  labor  protection  provision  is 
relating  to  the  30-mile  labor  protection  provision.  I'm  wondering  if 
you  could  explain  any  misconceptions  that  are  associated  with  that 
as  well,  Mr.  Hall? 

Mr.  Hall.  Again,  I'd  like  to  defer  to  Bill. 

Mr.  Mahoney.  The  30-mile  rule  came  about  through  collective 
bargaining  and  it  is  in  effect  on  AMTRAK.  It  is  in  effect  through 
private  agreements,  not  labor  protection  the  ICC  imposes  but 
through  private  agreements  with  a  number  of  unions  and  a  num- 
ber of  railroads  because  of  the  geographic  size  of  the  seniority  dis- 
trict and  employee. 

AMTRAK  has  seniority  districts  that  go  from  coast  to  coast,  cleri- 
cal I  think  is  one  of  them,  and  so  they  have  a  30-mile  rule  in  their 
agreements,  I  think.  There  was  also  a  30-mile  rule  negotiated  into 
C-2,  the  AMTRAK  labor  protection.  It  was  negotiated  into  C-2  by 
AMTRAK  and  the  labor  unions  when  they  negotiated  and  put  into 
effect  C-2  under  Section  405(c)  and  (d)  of  the  Act. 

That  is  a  negotiated  30-mile  rule.  Myself  as  a  lawyer,  I  think 
that  could  be  negotiated  out  because  you  don't  find  it  in  C-2  pro- 
tections which  were  imposed  for  the  railroad  employees  when  AM- 
TRAK was  created.  All  I  think  405(c)  I  think  it  is  says  that  A&B 
have  to  be  imposed  at  least  for  AMTRAK.  So  if  A&B  didn't  contain 
a  30-mile  rule,  you  don't  need  a  30-mile  rule.  You've  got  a  30-mile 
rule  on  AMTRAK  but  I  think  that's  negotiable  out  if  AMTRAK 
agrees  to  it. 

Mr.  MiNETA.  How  long  has  that  provision  been  in  there? 

Mr.  Mahoney.  Since  1973. 

Mr.  MiNETA.  How  many  payments  have  been  made  under  the  30- 
mile  provision  as  compared  to  the  6-year  provision? 

Mr.  Mahoney.  I  could  not  say.  AMTRAK  should  be  able  to  tell 
you  that,  I  couldn't. 

Mr.  Lawler.  If  I  could  also  add  to  that.  In  the  hearing  on  AM- 
TRAK last  week,  that  subject  came  up.  I  think  it  was  Mr.  Downs 
who  said  that  the  30-mile  rule  was  a  problem  for  him.  We  are  pre- 
paring a  list  because  the  30-mile  rule  has  been  renegotiated  by  at 
least  many  of  the  unions.  For  example,  that  very  day  there  were 
four  people  working  out  on  the  tracks  to  the  left  of  this  people,  they 
are  from  Providence,  Boston,  Baltimore  and  one  other  place  They 
are  here  four  days  a  week,  they  are  paid  $35  a  day  to  eat  and  live 
in  Washington.  There  is  no  30-mile  rule  for  that  crew  working  on 
the  track  and  that's  because  there  is  a  negotiated  agreement  with 
AMTRAK  which  is  very  different  than  the  30-mile  rule.  We're 
going  to  get  for  the  committee  a  precise  list  of  just  what  the  rules 
are  with  AMTRAK.  The  30-mile  rule  is  negotiated  far  different 
than  it  was  originally  implied. 

Mr.  MiNETA.  Thank  you.  Madam  Chairwoman. 

Ms.  MOLINARI.  Thank  you,  Mr.  Mineta. 
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Let  me  jump  in  here  for  just  a  second.  I  guess  being  new  to  this 
I  have  some  problems  in  understanding  that  time  after  time,  peo- 
ple have  come  to  testify  before  this  committee  to  say  that  6  year 
severance  is  never  enjoined,  the  30-mile  rule  is  never  employed,  so 
as  members  of  Congress  we're  trying  to  understand  why  we  should 
keep  it  in  the  statute  if  in  fact  you're  saying  it's  never  really  been 
brought  into  existence  before,  \\niy  don't  we  just  get  out  of  the  way 
if  you've  been  able  to  renegotiate  better  and  keep  this  industry 
going? 

Mr.  Hall.  I  think  some  of  it  is  twofold  and  frankly  I'm  a  little 
new  from  it.  As  you  know,  I  come  from  the  mass  transit  industry 
and  I've  only  recently  been  in  the  national  process.  Frankly,  I've 
never  seen  with  the  people  I  represent  throughout  the  country  the 
difficulties  right  now  that's  going  on  with  the  rail  and  the  threaten- 
ing of  workers. 

You  don't  have  some — even  though  they  are  very  rarely  used — 
if  I  were  to  listen  to  the  testimony  of  the  second  panel,  if  I  had  a 
family  and  I  was  a  railroad  worker,  I'd  be  scared  to  death  because 
they  want  to  have  free  rein,  already  making  lots  of  money  but 
they'd  like  to  make  more.  So  what  they'd  like  to  do  is  talk  about 
how  we  get  free  rein  to  merge,  sell  and  move  over  with  no  concern 
because  they  said  they  wanted  to  eliminate  some  of  it,  with  no  con- 
cern. 

If  you  give  them  free  rein — the  fact  that  protection  was  not  used 
was  the  very  reason  for  the  protection,  so  people  wouldn't  be 
abused.  We're  not  looking  to  collect  the  benefit;  we're  not  looking 
to  do  that.  The  protection  is  to  see  that  they  don't  abuse  it  and  they 
would  abuse  it  if  you  eliminate  it.  Let  there  be  no  doubt,  it  would 
be  the  bottom  line.  That  is  what  is  going  on  in  our  Nation  with  a 
lot  of  common  sense.  I'm  not  saying  that's  all  bad  but  there  has  to 
be  some  limit.  I  think  the  opposite  argument  is  true.  If  it  really  is 
not  hurting  anybody  as  bad  as  they  claim  it  is,  a  few  people — and 
we  will  be  able  to  give  you  information  where  very,  very  few  have 
received  this,  then  why  tinker  with  it,  why  open  the  door  for 
abuse? 

It's  not  a  big  dollar  line,  it's  not  costing  them  a  lot  of  money. 
Sure  when  they  decide  they  want  to  sell  or  buy  a  line,  they've  got 
to  sit  down  with  their  employees  and  talk  about  it.  That's  not  too 
much  to  ask  of  labor  protection. 

Ms.  MOLINARL  Mr.  Hall,  let  me  ask  you  for  one  more  point  of 
clarification.  In  one  of  the  responses  you  brought  forth,  you  said 
also  one  of  the  reasons  why  the  6-year  rule  isn't  applied  is  that  it's 
fairly  easy  at  this  point  for  people,  they  don't  go  off  for  6  years, 
they  find  reemployment? 

Mr.  Hall.  No,  I  think  it's  the  opposite.  Many  times  they  wonder 
why  the  job  is  gone,  the  reason  and  Mahoney  can  maybe  testify  to 
more  specific  reasons  but  there  many  reasons.  Most  reasons,  they 
don't  qualify. 

For  example,  this  is  a  freight  hearing  but  at  AMTRAK  many  of 
the  people  who  are  going  to  be  laid  off  under  that  scenario,  prac- 
tically none  of  them  are  going  to  get  the  protections,  practically 
none.  They  don't  qualify  under  it. 

What  I  was  talking  about  is  the  issue  that  if  somebody  goes  out 
there  and  they  are  waiting  for  a  job  and  if  they  are  offered  a  job 
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someplace  else  with  whatever  the  restrictions  are  and  whatever  en- 
hancement there  is  for  that  employee,  if  they  reject  it,  the^re  gone. 
You  can't  reject  it. 

Some  find  other  work,  some  don't.  Some  decide  to  stay  there. 
Frankly  even  though  in  the  rail  industry,  most  of  the  skilled  peo- 
ple, and  there's  many  skilled  people  on  board,  but  take  the  me- 
chanic if  you  look  around,  none  of  them  are  getting  paid  under  ei- 
ther freight  or  commuter  rail.  None  of  them  are  getting  paid  what 
they  pay  New  York  City  motormen  or  conductors  or  people  who  re- 
pair buses  or  in  California  or  even  in  Texas.  So  they  don't  find  com- 
parable jobs,  so  they  wait  and  they  wait  to  be  recalled  and  they 
will  take  most  anything  that  is  offered  to  them.  That  has  been  the 
norm.  Some  would  suggest  that  the  norm  is  that  people  sit  home 
and  get  6  years  of  pay,  just  erroneous.  The  fact  is  they  want  to  go 
back  to  work,  they  want  to  work  and  whenever  work  is  offered  to 
them,  they  go  back  under  whatever  condition  it  is.  Therefore,  the 
penalties  are  never  paid. 

Ms.  MOLINARI.  I  guess  I'm  a  little  confused  because  on  page  three 
of  your  testimony,  you  state,  "Because  of  the  rejections  of  jobs  in 
the  industry,  most  of  the  remaining  employees,  because  of  their 
age,  will  find  reemployment  difficult  if  not  impossible." 

Mr.  Mahoney.  As  result  of  the  severe  reductions  in  the  number 
of  employees  in  the  industry  and  the  use  of  the  seniority  system 
in  the  industry,  the  junior  employees  are  laid  off  first,  so  the  senior 
employees  remain.  So  as  you  go  along  and  abolish  further  the  jobs 
in  the  industry  through  mergers  or  what  have  you,  the  older  people 
with  15,  20,  25  years  of  seniority  are  the  people  who  are  laid  off 
and  it  is  very  difficult  for  them  to  get  work  in  outside  industry  be- 
cause of  their  age,  simply  because  of  their  age.  That  is  what  that 
is  aimed  at. 

You  mentioned  something  a  few  moments  ago  about  why  don't 
we  negotiate  these  things?  We  used  to.  In  1957,  I  participated  in 
the  negotiation  of  the  first  attrition  agreement  in  the  industry 
when  the  Norfolk  Western  and  Virginia  merged  and  after  that,  I 
participated  in  the  next  10  or  12  years  in  something  like  eight 
major  mergers  all  of  which  were  attrition  agreements. 

You  say  why  don't  we  negotiate  now,  we  don't  negotiate  now  for 
a  couple  of  reasons.  In  the  first  place,  the  Interstate  Commerce 
Commission  in  those  days,  as  did  the  railroads,  did  not  believe,  did 
not  know,  did  not  think  that  they  had  the  authority  to  supersede 
all  our  agreements.  Now  they  do,  so  they  do.  They  supersede  all 
our  agreements. 

Under  the  Railway  Labor  Act  since  they  supersede  our  agree- 
ments, there  is  no  need  for  them  to  negotiate  with  us  about  protec- 
tion agreements.  Under  the  Railway  Labor  Act,  we  can't  strike.  Ev- 
erywhere else  they  an  negotiate  an  agreement  and  if  they  don't  get 
what  they  want,  they  can  strike,  including  the  baseball  industry, 
but  we  can't.  So  there  is  no  playing  field.  That  is  the  last  weapon 
in  any  labor  arsenal,  the  right  of  strike,  the  threat  of  strike. 

Mr.  McCarren  was  talking  about  this  awful  threat  of  the  money 
although  he  said  the  regionals  never  paid  it.  I  would  like  the  oppor- 
tunity to  reply  to  those  statements  if  I  may  because  those  state- 
ments were,  simply,  factually  and  conclusorily  erroneous,  start  to 
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finish.  Nevertheless,  that's  why  we  can't  negotiate  because  we  have 
no  level  playing  field  thanks  to  the  ICC  and  the  Railway  Labor  Act. 

Ms.  MOLINARI.  Mr.  Mica. 

Mr.  Mica.  First  of  all,  we'll  end  up  trying  to  decide  what  happens 
as  they  dissolve  ICC  as  you  know  it  and  where  we  end  up  with 
these  various  fiinctions.  You've  recommended  labor  protection  go  to 
Labor;  I  also  read  where  you're  interested  in  having  mergers  go  to 
Justice;  and  I  guess  there  will  be  some  residual  in  what  is  left  of 
DOT. 

Mr.  Mahoney.  The  first  one,  you're  correct.  We  are  suggesting 
that  the  labor  protections  for  employees  should  go  to  the  Depart- 
ment of  Labor.  We  have  not  taken  any  position  on  the  merger 
issue. 

Mr.  Mica.  You  have  no  opinion  there? 

Mr.  Mahoney.  Not  at  this  point. 

Mr.  Mica.  I  should  say  I  think  the  Administration  is  moving  to- 
wards that  direction  and  you  have  not  taken  a  position? 

Mr.  Mahoney.  Not  at  this  point. 

Mr.  Mica.  I  don't  think  the  Department  of  Labor,  as  I  know  it, 
has  had  much  experience  in  this  area  except  for  maybe  the  13(c) 
activity  and  I  think  that's  been  fairly  limited. 

Mr.  Hall.  Let  me  comment  first  and  then  I'll  let  my  two  part- 
ners comment. 

One,  most  of  my  experience  over  the  many  years  has  been  with 
States,  California,  New  York,  Texas  and  so  on.  I  found  that  if  you 
work  together,  management,  consumer,  labor  work  together  and 
DOT,  much  can  be  accomplished.  The  mission  can  be  done.  If  you 
make  it  in  any  way  more  adversarial  and  give  them  responsibility 
of  what  is  labor  protection,  what  are  people  entitled  to,  I  think  you 
put  a  burden  on  them  that's  unwise  to  do.  It  seems  to  me  the  De- 
partment of  Labor  is  ideally  suited  for  this  kind  of  agenda.  Every- 
thing I  know  says  they  have  all  the  qualified  people  and  all  the 
knowledge  so  I  think  it's  ideally  suited  for  going  into  the  Depart- 
ment of  Labor  as  opposed  to  DOT. 

Mr.  Mahoney.  The  Department  of  Labor  protections,  the  13(c) 
protections,  are  based  upon  the  same  formula  that  the  ICC  protec- 
tions are.  They  are  virtually  identical.  There  are  some  differences 
but  they  are  virtually  identical.  The  Department  of  Labor  has  a 
staff,  the  Department  of  Labor  understands  these  conditions,  what 
they  mean,  what  they  do.  The  DOT,  on  the  other  hand,  has  been 
opposed  to  employee  protection  since  1964  when  the  Department  of 
Labor  was  given  that  chore  by  the  Congress  and  has  actively 
sought  the  repeal  of  the  very  provisions  which  the  railroads  would 
now  gish  ty  short-haul  carriers  and  for  us  to  provide  the  car  given 
the  revenue  base,  it's  not  economically  appropriate. 

Mr.  Bachus.  So  you  don't  have  that  economic  ability? 

Mr.  LOFTUS.  Correct. 

Mr.  Bachus.  One  more  question  about  abandonments.  Suppose 
that  this  feeder  line  development  program,  who  testified  about 
that? 

Mr.  McCarren.  That  was  part  of  my  written  testimony,  yes. 

Mr.  Bachus.  You  said  it's  been  abused? 

Mr.  McCarren.  Correct. 
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Mr.  Bachus.  Let's  say  I  agree  with  you.  Can  you  give  us  some 
examples,  a  live  example  of  that? 

Mr.  McCarren.  Without  naming  names  and  specific  cases, 
there's  one  particular  individual  in  our  own  State  who  is  currently 
trying  to  procure  some  rail  lines  under  the  feeder  line  development 
process. 

Mr.  Bachus.  Is  that  Illinois? 

Mr.  McCarren.  This  is  actually  in  Missouri.  We  operate  in  three 
States  but  I  live  in  Missouri. 

This  particular  individual  has  a  track  record  of  wreckage  and 
carnage  throughout  the  midwest  and  the  south  in  the  short-line 
railroad  industry — lines  abandoned,  torn  up.  State  and  local  gov- 
ernment authorities  left  holding  the  bag  on  loans  and  grants — and 
this  is  exactly  the  type  of  situation  that  we're  trying  to  prevent. 

Mr.  Bachus.  What  if  we  repeal  that  program,  which  many  in  the 
industry — in  fact  has  labor  objected?  Do  they  have  a  position  on 
that,  do  you  know? 

Mr.  McCarren.  I  don't  believe  they  do.  You'll  have  to  ask  their 
witness.  I  don't  think  it  is  an  important  issue  to  them. 

Mr.  Bachus.  Let's  suppose  we  did  away  with  that,  which  would 
be  one  less  hurdle  and  then  we  gave  no  labor  protection  on  aban- 
donment. Give  me  your  best  judgment  as  to  how  much  rail  service 
or  how  many  rail  lines  we  could  save  in  the  next  5  years? 

Mr.  McCarren.  If  you  look  at  the  track  record  of  the  1970s  ver- 
sus the  1980s,  that's  probably  the  best  gauge  as  to  the  impact  of 
labor  prote  steamroll  that. 

Let  me  interject  for  a  moment  the  issue  of  commuter  rail,  we 
need  to  talk  about  it.  There  is  obviously  a  need  for  us  to  be  a  part 
of  the  solution.  You  can't  do  it  in  a  speedy  way  and  you  can't  do 
it  by  throwing  out  the  baby  with  the  bathwater.  We  need  to  discuss 
it,  we  need  to  be  able  to  sit  down  with  management. 

I  believe  if  we  had  some  reasonable  time,  we'd  find  out  in  many 
areas  management  and  labor  are  one,  time  to  change.  Then  we 
could  come  back  to  the  committee  and  say,  we  think  we  will  agree 
to  this  kind  of  change  and  where  there  are  differences,  then  the 
committee  would  help  us  resolve  that,  but  we  need  time. 

Mr.  Mica.  Again,  I  think  the  opportunity  is  here  to  make  some 
of  those  changes  and  you  negotiate  very  well  or  can  negotiate  very 
well  as  independent  agents  with  the  free  enterprise  system.  I  think 
as  we  undertake  these  changes  here  in  Congress  you  need  to  come 
up  with  positive  solutions. 

You  cited  in  your  opening  remarks  the  diminishing  numbers  in 
your  industry  that  people  are  becoming  employed,  so  you  should  be 
looking  for  ways  to  actually  be  working  with  the  private  sector  to 
increase  employment  and  reverse  the  trend,  and  again  throw  over- 
board some  of  the  more  outmoded  protections  or  impediments  to 
hiring  more  people. 

This  is  where  we  haven't  done  our  job.  It's  difficult.  If  I  was  a 
railworker,  there's  many  labor  leaders  sitting  behind  me  and  I'm 
sure  they're  cringing  and  saying,  am  I  hearing  that  we  haven't 
done  anything,  am  I  hearing  that  we've  been  so  hardnosed  for  the 
last  10  or  15  years,  railworkers  and  their  organizations,  that  we 
haven't  done  anything? 
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The  downsizing,  you  couldn't  have  done  half  the  downsizing  if  we 
didn't  relax  on  some  of  our  rules,  wages.  We're  below  most  people 
who  are  so-called  professionals  and  they  are  professionals,  people 
who  repair  and  maintain  trains  whether  on  rail  or  in  the  subways, 
people  who  repair  buses  whether  on  highways  or  the  city  streets, 
are  professionals  and  they  are  entitled  to  professional  wages.  They 
have  forgone  that  in  the  rail  industry;  they  are  below  everybody 
else. 

When  subsidies  were  needed  out  of  the  farebox,  if  you  compare 
with  mass  transit,  that  farebox,  80  percent  comes  out  of  the 
farebox  now,  with  AMTRAK  as  an  example.  Freight  is  making 
money.  Not  that  we  shouldn't  do  more,  but  I'm  hard  pressed  to  say 
we  haven't  done  already  a  whole  host  of  things. 

Mr.  Mica.  Again,  this  isn't  my  point  ana  I'm  about  of  time  be- 
cause we're  in  the  middle  of  a  vote  and  we  will  conclude  this  panel 
with  my  comments  but  I'd  like  to  see  you  at  this  juncture  give  us 
your  positive  recommendations.  You  made  one  about  moving  labor 
protection  to  the  Department  of  Labor  but  there  are  other  parts  of 
this  puzzle  and  this  is  going  to  be  done.  You  can  either  be  part  of 
the  train  as  it  moves  out  or  you  can  be  signalling  and  the  thing 
has  already  gone  by. 

I  ask  unanimous  consent  and  without  objection  that  we  leave 
open  the  record  for  your  comments  to  be  submitted. 

With  that,  I  will  recess  this  panel.  Again,  I'll  just  leave  you  the 
opportunity  to  submit  some  comments  if  you  would  and  we  will  re- 
convene at  1:05  p.m.  with  the  next  panel 

Ms.  MOLINARI.  If  we  could,  Mr.  Mica,  I  believe  Mr.  Lipinski 
would  like  an  opportunity  to  dialogue  with  Mr.  Hall. 

Mr.  Mica.  Have  you  voted.  Madam  Chair? 

Ms.  MOLINARI.  No,  I  have  not. 

Mr.  Mica.  So  1:05  p.m  and  we  will  reconvene  this  panel. 

[Recess.] 

Mr.  Lipinski.  [presiding]  I'd  like  to  go  back  in  session  please. 

Through  the  kindheartedness  and  graciousness  of  our  Chair- 
woman, she  said  we  can  start  the  proceedings  before  she  returns. 

What  I  would  like  to  try  to  get  to  the  bottom  of  is  this  6-year 
labor  protection.  I  hear  so  many  different  stories  about  it.  I  believe 
if  my  ears  heard  you  correctly,  you  said  that  no  one  has  ever  re- 
ceived the  6-year  buyout.  Did  I  hear  that  or  did  I  not  hear  that? 

Mr.  Hall.  We  caucused  a  little  bit  in  the  back  after  hearing  the 
other  testimony  and  none  of  us  that  represent  almost  all  the  rail 
employees  know  of  anybody  who  got  6  years  of  actual  wages.  So  the 
experience  is  not  that  and  it's  very  rare  that  anybody  got  anything 
relatively  close  to  that.  I  would  ask  our  co-counsel  to  help  us  out. 

Mr.  Mahoney.  That's  true,  Mr.  Lipinski.  The  6  years  is  based 
upon  the  attrition  rate  in  the  industry,  the  idea  being  that  over 
that  period  of  time  everybody  who  is  affected  in  a  normal  situation 
where  you're  reducing  the  size  of  a  group  of  employees  in  an  office 
or  a  shop  or  a  yard,  over  that  period  of  time  they  should  be  able 
through  normal  attrition,  10  percent  or  thereabouts,  to  work  their 
way  back  into  full  employment  or  if  they  are  in  a  lower  paying  job, 
to  get  back  to  the  rate  they  used  to  have  over  that  period  of  time. 
It's  more  or  less  an  arbitrary  figure  to  some  extent  because  it 
might  be  6  years,  5^2,  6V2  but  that  figure  was  picked  by  the  Sec- 


178 

retary  of  Labor  and  that's  the  one  that  has  been  used  since  then. 
Congress  said  that's  the  one  that  should  be  used  because  that  was 
the  figure  in  use  at  the  time  Congress  passed  the  764-R  Act  in 
which  they  required  that  protection  to  be  applied  to  employees. 

Mr.  LiPlNSKl.  But  you're  testifying  here  that  no  one  has  ever  col- 
lected for  6  years? 

Mr.  Mahoney.  No.  I  want  to  make  very  clear,  what  I  am  saying, 
what  all  of  us  are  saying  is  that  no  one  has  ever  received  his  full 
wages  for  a  full  6  years.  That  I  would  be  almost  positive  and  that 
is  the  figure  that  you  will  hear  as  testified  before  we  started  by  Mr. 
McCarren  regarding  the  Central  Vermont — $25  million  labor  pro- 
tection, potential  costs.  The  way  they  do  that  is  they  take  all  of  the 
employees  on  the  railroad  times  their  wages  times  6  years  and  they 
come  up  with  maybe  $25  million,  whereas  if  it's  a  hundredth  of 
that,  it  would  be  surprising,  in  actual  costs.  No  one  has  ever  re- 
ceived their  full  wages. 

They  all  have  a  6-year  period  in  which  they  are  protected. 

Mr.  LiPlNSKl.  I  understand,  Mr.  Mahoney.  I  understand  what 
you're  saying,  what  your  position  is. 

Now  I'm  going  to  say  to  you  do  you  have  any  idea  of  what  is  the 
average  amount  of  time  a  person  has  collected  say  in  the  last  10 
years — a  year,  2  years,  3  years? 

Mr.  Majjoney.  I  was  talking  to  counsel  earlier  and  we  were  hear- 
ing the  second  panel.  I  think  it  is  incumbent  upon  us  as  it  is  with 
management  to  get  those  immediate  figures  for  you  as  soon  as  pos- 
sible, including  what  has  management  paid  out  year  by  year  for 
labor  protection. 

Mr.  LiPiNSKi.  That's  very,  very  important  to  this  subcommittee 
because  I  think  there  are  people  on  this  committee  who  are  very 
enthusiastic  about  supporting  labor;  there  are  other  people  on  this 
committee  who  think  tnat  labor  is  overly  supported  at  the  present 
time;  but  I  think  it  is  important  for  both  segments  of  the  sub- 
committee to  get  truthful  information  pertaining  to  this  situation. 
So  I  ask  you  to  try  to  do  the  best  job  you  can  for  us  with  that  and 
I  believe  that  aids  and  assists  your  position  in  reality. 

You  mentioned  you  want  to  keep  the  Federal  labor  protection 
statutes.  I  can  understand  that  and  I  can  appreciate  that.  Let  me 
pose  a  hypothetical  question  to  you. 

What  if  we  were  to  eliminate  those  as  far  as  statutes  so  you'd 
have  to  keep  everything  you  have  or  you'd  have  to  get  anything 
new  by  strictly  collective  bargaining  and  we  gave  you  the  right  to 
strike,  how  would  you  feel  about  that? 

Mr.  Hall.  I'm  game.  I'll  speak  for  my  union,  the  Transport 
Workers  Union.  I  think  probably  for  most  unions.  Frankly,  we're 
very,  very  tired  of  being  made  the  bad  people  in  this  argument.  If 
they  want  free  market,  then  let's  have  free  market.  I  don't  think 
that's  good  for  the  consumer  or  for  the  Nation,  but  they  can't  have 
both.  They  can't  have  free  market  and  still  have  the  right  to  do 
whatever  they  want  to  do  with  their  employees. 

Mr.  LiPlNSKl.  Mr.  Mahoney. 

Mr.  Mahoney.  I  can't  speak  for  the  client  but  I  can  tell  you  what 
I'd  advise  all  of  my  clients,  accept  it. 

Mr.  LiPlNSKi.  Accept  it? 

Mr.  Mahoney.  Go  for  it.  Sure. 
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Mr.  LiPlNSKl.  You  don't  want  to  comment?  You  have  no  opinion 
on  the  subject? 

Mr.  Lawler.  I  have  no  comment. 

Mr.  LiPlNSKl.  Well,  it  is  a  new  day,  it's  not  the  1950s  or  the 
1960s  and  if  labor  has  to  be  placed  in  a  more  precarious  position 
as  far  as  their  employment,  then  I  think  they  should  have  the  ulti- 
mate weapon  available  to  them  also  to  protect  their  precarious  po- 
sition. 

Mr.  LiPlNSKl.  I  will  now  yield  to  my  good  friend  from  Tennessee, 
who  serves  in  the  place  of  Sam  Houston,  Davey  Crockett,  Andrew 
Jackson,  and  Daniel  Boone,  the  Honorable  Mr.  Bob  Clement. 

Mr.  Clement.  You  can  tell  Mr.  Lipinski  and  I  are  very  dear 
friends.  We  truly  are  too.  We  have  solved  many  problems  together 
in  various  places.  It's  great  to  have  all  of  you  here  today  and  I 
thank  you  for  your  being  here  because  you're  very  helpful. 

As  I  understand,  Mr.  Hall,  you  represent  all  the  railroad  unions 
here. 

Mr.  Hall.  We  started  an  organization  named  START  and  we 
have  met  and  I  was  elected  the  President  of  the  organization  with- 
in all  the  rail  unions.  When  I  do  speak  at  these  kind  of  hearings, 
I'm  speaking  with  the  complete  cooperation  and  commitment  of  all 
of  the  rail  unions. 

Mr.  Clement.  That  includes  AMTRAK  employees? 

Mr.  Hall.  Yes. 

Mr.  Clement.  From  my  investigation  of  the  so-called  6-year  sev- 
erance pay  that  there  is  so  much  discussion  about,  isn't  it  also  true 
that  management  employees  as  well  as  union  employees  can  bene- 
fit from  that  6-year  severance  pay  with  AMTRAK? 

Mr.  Hall.  To  my  knowledge,  most,  if  not  all. 

Mr.  Lawler.  I  believe  it  is  correct  on  AMTRAK;  AMTRAK  only, 
management  is  included  in  that  protection. 

Mr.  Hall.  At  higher  levels  obviously  they  have  a  word  called 
buyout  that  they  handle  very  effectively  but  we  don't  have  that. 

Mr.  Clement.  Which  means  that  a  lot  of  these  management  em- 
ployees make  a  lot  more  money  than  the  rank  and  file  union  mem- 
bers that  you  represent? 

Mr.  Hall.  Yes,  but  in  fairness,  as  we  are  stating  here,  the  aver- 
age employee  has  not  used  or  abused  this  protection.  I  can't  hon- 
estly say  management  has  either. 

Mr.  Clement.  I  do  know  with  management,  if  they  exercise  that 
option,  you're  talking  about  monies  as  high  as  $750,000  plus. 

Mr.  Hall.  If  you  did  the  actuarial  thing  which  Mr.  Mahoney  had 
talked  about  like  an  insurance  company  and  said,  let's  give  the 
worse  case  scenario,  the  largest  bite  clearly  would  be  the  manage- 
ment level  by  far.  It  hasn't  happened,  the  potential  of  it  happening 
is  practically  nil,  but  yes,  siree,  management  is  the  one  who  would 
reap  the  most  money,  not  the  hourly  employee. 

Mr.  Clement.  But  what  concerns  you  most  is  symbolically  it's 
been  6  years  and  because  it's  been  that  way  over  the  years  and 
plus  the  fact  that  your  employees,  those  you  represent,  those 
unions  you  represent,  you've  taken  concessions  in  the  past  because 
of  mergers  and  acquisitions  and  changes  within  the  system,  an 
that's  why  a  lot  of  union  employees  feel  like  I  agreed  to  certain 
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agreements  in  the  past  and  now  you're  trying  to  change  the  rules 
in  the  middle  of  the  game.  Am  I  saying  it  correctly? 

Mr.  Hall.  Absolutely  correctly.  That's  why  it  is  so  difficult.  You 
try  to  come  up  here  and  speak  for  employees  and  they  don't  under- 
stand what's  going  on.  I  can  tell  you  right  now,  they  don't  under- 
stand. They  Imow  what  they've  paid  over  the  last  10  years  to  keep 
the  system  viable,  both  in  freight  and  of  course  in  commuter  rail. 

In  freight,  now  when  the  companies  and  industry  is  doing  very 
well,  they  come  before  you  and  say,  look,  we  need  the  opportunity 
to  be  free  of  these  labor  rules,  we  need  the  opportunity  to  build 
more  and  more  bottom  line  profits  and  we're  not  opposed  to  that, 
but  at  what  point  do  we  say  to  the  employees,  the  working  people 
of  America,  we're  not  going  to  take  any  unfair  advantage  of  you 
when  the  industry  is  going  well. 

If  the  industry  is  going  bad,  and  that's  why  I  say  there  is  a  dis- 
tinct difference,  we  understand  the  difference  between  freight  and 
commuter  rail,  we  have  to  bite  some  tough  bullets  quite  frankly  on 
the  commuter  rail  issue.  We  have  to  sit  down  and  work  it  out  but 
right  now  in  freight,  you  would  think  these  managers  and  stock- 
holders would  be  trying  to  heap  praise  on  their  employees.  They 
say  instead,  give  us  the  opportunity  to  trade  them  off  for  a  better 
bottom  line.  That's  very  tough  for  us  to  go  back  and  talk  to  the 
workers  in  the  field  that  are  going  to  keep  the  system — I  don't  care 
how  many  bosses  come  into  the  system,  if  you  don't  have  the  re- 
spect of  the  hourly  employee  working  for  you,  your  company  isn't 
going  to  survive,  whether  it's  funded  or  not  funded;  whether  it's 
private  or  public.  What  they  are  doing  in  freight  is  throwing  out 
that  respect.  I  would  hope  Congress  would  not  let  them  do  that. 

Mr.  Clement.  Besides  the  6-year  severance  pay  issue,  what 
other  labor  protection  laws  are  you  very,  very  concerned  about  and 
how  do  you  prioritize  those  with  everjrthing  happening  now  and 
with  the  abolition  of  the  ICC? 

Mr.  Hall.  Bill  has  done  most  of  the  bargaining  over  the  years, 
been  deeply  involved,  and  he  knows  the  history  of  it  better  than  I 
do,  and  I  would  like  him  to  prioritize  what  our  concerns  are. 

Mr.  Mahoney.  The  concern,  Mr.  Clement,  is  the  formula.  We  feel 
the  formula  which  is  by  law  now  called  the  New  York  Dock  Protec- 
tive Conditions,  has  a  protective  period  of  6  years;  severance  pay 
of  1  year;  dismissal  allowance  which  is  what  a  furloughed  person 
gets  if  he's  on  furlough,  is  not  called  back  and  stays  without  a  job 
for  6  years,  he  would  get  that  monthly  allowance  for  6  years  which 
would  be  the  equivalent  of  6  years'  wages — that  is  the  one  we  said 
no  one  ever  got  it;  a  displacement  allowance  which  is  the  difference 
between  what  the  employee  had  gotten  prior  to  his  displacement 
and  what  he's  now  getting  if  he  is  in  a  lower-paying  job,  and  mov- 
ing expenses. 

There  is  also  a  provision  for  the  execution  of  what  they  call  im- 
plementing agreements,  in  other  words,  where  a  carrier,  as  a  result 
of  a  merger,  wants  to  consolidate  something,  move  something,  they 
notify  the  employee  representatives,  they  get  together  and  they 
work  out  an  agreement  to  let  them  do  that.  That  goes  to  arbitra- 
tion if  they  can't  work  it  out. 
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Those  are  all  part  of  a  formula.  I  would  not  prioritize  them.  It's 
difficult  for  me  because  I've  been  working  with  it  for  so  long  and 
it's  always  been  the  same  with  minor  changes. 

Mr.  Hall.  If  I  could  add,  there  may  well  be  a  need  for  us  to  look 
at  that  collectively  both  with  management  and  with  the  committee. 
As  was  stated  earlier,  there's  probably  things  that  are  different 
now — ^there  are  things  that  are  different  than  they  were  20  years 
ago.  Maybe  some  of  them  need  to  be  addressed,  some  need  to  be 
amended.  We  need  the  opportunity  to  sit  down  and  resolve  that 
and  then  work  with  the  committee  and  management  to  see  what 
can  be  sought,  what's  fair  for  the  employees,  and  what's  fair  for  the 
taxpayer  and  for  those  who  want  to  make  a  honest  living,  stock- 
holders. 

Mr.  Clement.  All  right.  Thank  you. 

Ms.  MOLINARL  [presiding]  All  right.  Thank  you,  Mr.  Clement. 

Let  me  just  ask  one  last  question  and  then  we  will  let  you  go. 
Mr.  Hall,  again  bear  with  me  because  I'm  trying  to  do  some  catch- 
up here,  if  the  present  statutory  mandates  for  the  New  York  Dock 
level  of  benefits  were  repealed,  would  not  all  the  other  major  rail- 
roads, as  original  signatories  or  successors  of  the  Washington  Job 
Protection  Agreement  of  1936,  be  governed  by  that  agreement  or 
not? 

Mr.  Mahoney.  They  are  bound,  they  would  remain  bound  by 
that  agreement  except  what  I'm  concerned  about  under  that  agree- 
ment is  since  that  agreement  was  signed,  we've  had  mergers  of  an 
enormous  number,  from  50  railroads  to  7,  50  railroads  signed  it 
and  you've  got  7  left.  The  Washington  Agreement  applies  only  be- 
tween railroads  and  it  would  be  my  position,  and  I  tnink  it's  a  cor- 
rect one  that  if  the  former  Seaboard  Railroad  wanted  to  combine 
with  itself  and  another  one  of  the  railroads  it  combined  with  years 
ago,  that  would  be  two  railroads  and  the  Washington  Agreement 
would  apply.  I  can  certainly  conceive  of  the  railroads  saying,  oh,  no, 
that's  intrarailroad  now,  it's  intrasystem,  so  the  Washington  Agree- 
ment doesn't  apply.  So  it's  doubtful  that  it  would  apply.  There  is 
a  possibility  at  least  that  it  would  not  apply  at  all. 

If  it  did,  one  of  the  problems  that  the  railroads  never  liked  about 
the  Washington  Agreement  was  how  long  it  took  to  get  anything 
resolved  if  you  had  to  go  to  arbitration.  The  Section  13  Committee 
sometimes  took  years  and  we  worked  on  that  and  we  tried  to  speed 
up  that.  That's  one  of  the  reasons  why  we  used  to  make  agree- 
ments, attrition  agreements  in  these  merger  cases  up  until  the 
Commission  decided  it  could  supersede  our  agreements  in  1983  be- 
cause the  Washington  Agreement  took  a  long  time  to  resolve  dis- 
putes. 

Ms.  MOLINARL  Thank  you.  I  appreciate  that  clarification,  Mr. 
Mahoney. 

Thank  you,  gentlemen.  We  appreciate  your  time  and  patience 
with  us  this  afternoon. 

Our  next  panel  is:  Ed  Emmett,  President,  National  Industrial 
Transportation  League;  Richard  Dauphin,  President,  Western  Coal 
Traffic  League;  Joseph  Lema,  Vice  President,  Transportation,  Na- 
tional Mining  Association;  Russell  Kocemba,  Transportation  Man- 
ager, General  Mills  on  behalf  of  National  Grain  and  Feed  Associa- 
tion; Fred  Sasser,  President,  Chicago  Freight  Car  Leasing  Com- 
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pany  on  behalf  of  Railway  Progress  Institute;  and  Robert 
Granatelli,  Manager,  North  American  Transportation  on  behalf  of 
the  Society  of  Plastics  Industries. 

Thank  you  very  much,  gentlemen. 

Mr.  Emmett,  welcome  again  to  this  committee  and  please  pro- 
ceed. 

EDWARD  M.  EMMETT,  PRESIDENT,  NATIONAL  INDUSTRIAL 
TRANSPORTATION  LEAGUE;  RICHARD  B.  DAUPHIN,  EXECU- 
TIVE, HOUSTON  INDUSTRIES,  INC.,  AND  PRESIDENT,  WEST- 
ERN COAL  TRAFFIC  LEAGUE;  JOSEPH  E.  LEMA,  VICE  PRESI- 
DENT FOR  TRANSPORTATION,  NATIONAL  MINING  ASSOCIA- 
TION; RUSSELL  J.  KOCEMBA,  TRANSPORTATION  MANAGER, 
GENERAL  MILLS,  INC.,  THE  NATIONAL  GRAIN  AND  FEED  AS- 
SOCIATION TRANSPORTATION  COMMITTEE;  FRED  R.  SAS- 
SER,  PRESIDENT,  CHICAGO  FREIGHT  CAR  LEASING  CO.,  AND 
CHAIRMAN,  THE  RAILWAY  PROGRESS  INSTITUTE  COMMIT- 
TEE ON  EQUIPMENT  LEASING;  ROBERT  GRANATELLI,  MAN- 
AGER, TRANSPORTATION  OPERATION -NORTH  AMERICA, 
HIMONT  USA,  INC.,  ON  BEHALF  OF  THE  SOCIETY  OF  THE 
PLASTICS  INDUSTRY,  INC.  (SPI),  ACCOMPANIED  BY  ANDREW 
P.  GOLDSTEIN,  ATTORNEY,  MCCARTHY,  SWEENEY  & 
HARKAWAY,  P.C.,  WASHINGTON,  DC 

Mr.  Emmett.  Madam  Chairwoman  and  members,  I  am  Ed  Em- 
mett. I  appear  today  as  President  of  the  National  Industrial  Trans- 
portation League,  the  Nation's  oldest  and  largest  shippers  organi- 
zation. Our  members  move  all  kinds  of  freight  by  all  modes. 

Last  Friday,  the  League  submitted  150  copies  of  our  written  tes- 
timony and  subsequent  to  that,  we  submitted  more  specific  posi- 
tions and  comments.  It's  a  little  bit  ironic  for  us  to  appear  today. 
The  NIT  League  was  founded  in  1907  specifically  in  response  to  the 
fact  that  for  the  first  time,  shippers  were  placed  under  the  jurisdic- 
tion of  the  Interstate  Commerce  Commission,  so  we  truly  have 
gone  full  circle  in  88  years. 

In  my  few  minutes  today,  rather  than  go  through  my  testimony, 
I'd  like  to  highlight  what  I  consider  to  be  the  main  points  of  the 
shippers'  proposal. 

This  hearing  is  a  little  bit  unique  because  unlike  most  hearings 
that  are  adversarial,  the  circumstances  which  brought  about  to- 
day's hearing  are  a  little  bit  different.  It's  the  demise,  if  you  will, 
of  the  Interstate  Commerce  Commission  and  what  to  do  with  the 
functions. 

An  opportunity  is  presented  by  that  fact  though,  an  opportunity 
to  review  everything  that  the  ICC  does  from  scratch  and  in  fact, 
I  encourage  the  League's  Railroad  Transportation  Committee,  our 
members,  when  they  looked  at  this  to,  if  you  will,  color  outside  the 
lines  and  don't  be  bound  by  what's  gone  before.  They  certainly  did 
that. 

There  are  many  areas  I  think  we  need  to  emphasize  from  the  be- 
ginning in  which  shippers  and  carriers  will  likely  agree.  For  exam- 
{)le,  we  all  want  to  preserve  the  Carmack  Amendment  and  cargo 
lability  rules;  we  all  want  to  eliminate  needless  paperwork,  includ- 
ing tariff  filing  and  most  financial  reports;  we  all  want  to  stream- 
line the  abandonment  process.  Likewise,  we'd  like  to  repeal  the 
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Panama  Canal  Act  and  other  intermodal  restrictions  that  make  ab- 
solutely no  sense  in  today's  world. 

For  example,  another  one  would  be  the  requirement  that  rail- 
roads maintain  local  representatives.  In  today's  world  of  E-Mail 
and  faxes  and  telephones,  that  no  longer  makes  sense. 

After  you  look  at  the  hundreds  of  pieces  that  make  up  the  Inter- 
state Commerce  Act  as  it  relates  to  rail  functions,  it  looks  like  a 
jigsaw  puzzle  and  there  are  a  lot  of  those  pieces  that  fall  into  place 
quite  easily  and  form  the  boundary.  Those  are  the  elimination  of 
paperwork  and  the  things  I  just  mentioned. 

That  provides  the  gist  of  what  this  committee  has  to  do. 

The  middle,  however,  requires  a  bit  more  work  and  a  basic  deci- 
sion. If  I  could  briefly  trace  the  history  of  railroad  regulation,  rail- 
road started  as  a  utility,  regulated  like  a  utility.  Customers  had  no 
choice.  You  used  railroads  or  you  didn't  move  your  freight. 

The  Staggers  Act  recognized  that  railroads  were  coming  into 
competition  with  trucks,  for  the  most  part,  and  the  Staggers  Act 
freed  railroads  to  compete  with  those  other  modes. 

The  next  step,  in  our  opinion,  is  to  give  the  railroads  the  freedom 
to  compete  among  themselves,  to  have  true  rail-to-rail  competition. 
In  doing  that,  we  have  to  recognize  that  railroads  are  fundamen- 
tally different  because  they  operate  on  privately-owned,  fixed 
routes.  As  a  result,  most  shipper  facilities  have  direct  access  to 
only  one  railroad. 

There  will  be  a  lot  of  discussion  about  whether  or  not  they  are 
captive  shippers.  I  will  say  a  little  bit  more  about  that  in  a  minute. 

For  shippers  whose  products  can  readily  be  moved  by  truck,  com- 
petition provides  protection.  There  are  many  other  shippers, 
though,  who  still  need  a  means  of  protection.  The  League  rec- 
ommends competition  there  as  the  best  protection. 

The  first  step  would  be  for  the  Congress  to  declare  for  the  first 
time  that  the  national  rail  transportation  policy  explicitly  encour- 
ages rail-to-rail  competition. 

The  second  step  would  be  to  simplify  the  definition  of  captive 
shipper.  A  captive  shipper,  just  on  common  sense,  is  a  shipper  who 
is  served  by  only  one  rail  carrier  and  whose  product  cannot  prac- 
tically be  moved  by  any  other  mode.  You  are,  by  definition  at  that 
point,  captive. 

For  such  shippers,  we  need  to  provide  some  relief,  or  at  least  the 
potential  for  relief.  And  I  stress  potential  because  what  frequently 
happens  is,  if  there  is  that  potential,  they  work  things  out  without 
ever  having  to  rely  to  it. 

Three  brief  points.  I  notice  my  red  light  has  come  on. 

The  guarantee  of  competitive  switching  rates  so  that  you  have 
access  to  competing  railroads  to  allow  captive  shippers  the  right  to 
have  their  originating  railroad  move  their  product  to  a  competing 
carrier's  line.  That's  not  the  same  as  allowing  carriers  to  run  over 
each  other's  lines. 

Finally,  for  heavy  users  such  as  coal  and  utility  companies,  to 
maintain  their  ability  to  pursue  a  stand-alone  cost  model  remedy 
similar  to  what  is  currently  in  place. 

Rather  than  reregulating  the  railroads,  we  believe  it  is  time  to 
take  the  next  step  in  the  deregulation  process  and  create  more  rail- 
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to-rail  competition,  and  we  look  forward  to  working  with  this  com- 
mittee. Thank  you  very  much. 

Ms.  MOLINARI.  Thank  you,  Mr.  Emmett. 

Mr.  Dauphin. 

Mr.  Dauphin.  Madam  Chairwoman  and  Congressman  Rahall,  my 
name  is  Richard  Dauphin.  I'm  the  president  of  the  Western  Coal 
Traffic  League,  and  I'm  appearing  this  morning  on  behalf  of  the 
Coal  League. 

I  work  for  Houston  Industries,  the  parent  company  of  Houston 
Lighting  and  Power  Company  in  Houston,  Texas. 

We  thank  you  for  inviting  the  Coal  League  to  testify  this  morn- 
ing. 

Our  group  is  composed  of  19  utility  organization,  including  inves- 
tor-owned, municipal,  and  rural  electric  cooperatives — utilities  that 
pay  to  purchase  and  transport  about  90  million  tons  of  coal  each 
year. 

The  American  Public  Power  Association,  the  National  Rural  Elec- 
tric Cooperative  Association,  and  the  Edison  Electric  Institute  also 
join  in  and  support  the  Coal  League's  written  statement  filed  with 
you. 

The  sunset  issues  being  considered  today  are  extremely  impor- 
tant to  us  because  the  ICC  is  the  only  forum  where  captive  ship- 
pers can  go  to  obtain  relief  from  monopoly  rail  prices.  It  is  an  issue 
that  is  also  of  great  concern  to  our  electric  utility  customers,  be- 
cause they  are  the  folks  who  ultimately  end  up  paying  in  their  elec- 
tric rates  the  cost  of  transporting  this  coal. 

Let  me  emphasize  that,  contrary  to  what  might  have  been  said 
on  a  previous  panel,  there  are  such  things  as  captive  shippers.  A 
couple  of  our  Coal  League  members  are  currently  challenging  at 
the  ICC  coal  rates.  One,  for  example,  Central  Power  and  Light,  is 
challenging  a  tariff  that  calls  for  CP&L  to  pay  over  $39  million  an- 
nually for  a  16-mile  movement.  League  member  Kansas  City  Power 
and  Light  has  been  quoted  a  rate  that  calls  for  them  to  pay  almost 
$80  million  annually  for  a  60-mile  move.  These  rates,  on  the  aver- 
age, are  a  little  over  100  times  the  normal  rate  for  competitive  rail 
service. 

We  believe  that  there  are  five  ICC  regulatory  functions  that  work 
together  to  prevent  monopoly  pricing  and  service  abuses.  Our  writ- 
ten statement  discusses  them  in  more  detail,  and  I  will  summarize 
them  this  afternoon. 

First,  the  ICC  has  protected  captive  shippers  from  monopoly  pric- 
ing by  exercise  of  its  maximum  rate  jurisdiction.  From  time  to  time 
over  the  years  virtually  all  of  our  Coal  League  members  have  had 
to  go  to  the  ICC  for  these  maximum  coal  rate  cases.  The  ICC's  rate 
standards,  the  coal  rate  guidelines,  have  worked  well  at  the  ICC 
in  litigation  to  serve  as  a  bench  mark,  and  also  help  when  shippers 
and  railroads  can  and  do  get  together  to  negotiate  rates. 

Secondly,  the  ICC  publishes  an  index,  the  rail  cost  adjustment 
factor,  or  the  RCAF  index,  which  is  used  throughout  the  rail  indus- 
try to  set  prices  and  tariffs.  The  RCAF  took  years  to  create,  and 
it  contains  a  critical  productivity  component  that  allows  the  index 
to  accurately  track  changes  in  costs. 

The  ICC  regulates  and  encourages  competitive  rail  construction. 
This  was  a  very  important  factor  in  the  mid  1980s  when  the  south- 
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ern  Powder  River  basin  of  Wyoming  was  opened  up  to  competition, 
which  has  greatly  benefited  many  of  the  coal  shippers. 

Currently,  the  ICC  has  been  looking  at  allowing  construction  into 
utilities  who  are  currently  captive  to  railroads  at  destination,  al- 
lowing the  utilities  to  connect  to  a  competing  rail  carrier. 

Fourth,  the  ICC  enforces  certain  basic  common  carrier  obliga- 
tions. 

Finally,  it  regulations  current  rail  mergers,  including  the  Bur- 
lington-Northern Santa  Fe  merger  which  the  Coal  League,  some  of 
our  members  individually — including  Houston  Lighting  and  Power, 
my  company — are  participating  in  individually. 

Since  the  enactment  of  the  Staggers  Act,  the  cost  of  transpor- 
tation for  western  coal  has  gone  down  dramatically — a  combination 
of  competitive  forces,  a  combination  of  efficiencies  that  the  rail- 
roads have  been  able  to  implement  which  have  brought  the  costs 
of  operation  down. 

Congressman  Rahall  on  this  committee  was  instrumental  in 
helping  to  get  this  Staggers  Act  passed,  and  support  from  both 
sides  of  the  aisle  was  instrumental  in  achieving  that  act. 

Should  Congress  choose  to  sunset  the  ICC — and  it  certainly  ap- 
pears like  that's  the  choice — the  Coal  League  would  suggest  that 
these  functions  that  I  have  described  be  retained. 

What  we  are  suggesting  is  the  transfer  of  these  to  a  newly-cre- 
ated independent  commerce  board,  as  several  folks  are  calling  it, 
within  an  existing  agency,  while  eliminating  all  the  other  unneces- 
sary rail  regulation  that's  currently  in  the  law.  We  are  currently 
working  on  and  will  submit  late  this  week  or  early  next  week  a 
more  detailed  listing  of  those  regulations. 

We  are  concerned  that  the  existing  ICC  case  load  be  transferred 
to  the  new  agency  or  entity.  Our  members  need  the  assurance  and 
the  avoidance  of  undue  delays  in  the  cases  that  are  currently  pend- 
ing before  the  Commission. 

In  closing,  let  me  emphasize  that  the  Coal  League  feels  like — 
strongly  feels  like  we  don't  need  Federal  regulation  when  the  mar- 
ketplace provides  a  competitive  alternative,  but  in  those  situa- 
tions— and  they  do  exist — where  there  is  not  the  competitive  alter- 
native, we  believe  that  certain  key,  core  regulatory  functions  need 
to  be  maintained.  Those  folks  who  are  captive  need  to  have  the  op- 
portunity to  be  heard  and  have  their  day  in  court,  so  to  speak. 

Thank  you. 

Ms.  MOLINARI.  Thank  you.  We  appreciate  your  suggestions. 

Mr.  Lema. 

Mr.  Lema.  Madam  Chairwoman  and  members  of  the  subcommit- 
tee, I  am  Joe  Lema,  vice  president  for  transportation  of  the  Na- 
tional Mining  Association. 

NMA's  member  companies  account  for  approximately  three- 
fourths  of  the  coal  production  in  the  U.S.,  over  1  billion  tons  annu- 
ally, and  the  vast  majority  of  other  minerals,  including  iron  ore, 
copper,  gold,  silver,  uranium,  lead,  zinc,  phosphate,  and  other  min- 
erals. 

Producers  and  shippers  of  coal  and  other  minerals  are  major  con- 
sumers of  railroad  transportation  services.  Coal,  itself,  represents 
about  40  percent  of  total  railroad  freight  tonnage,  and  with  the  ad- 
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dition  of  other  minerals  and  ores,  the  mining  industry  accounts  for 
three  out  of  every  5  tons  of  freight  carried  by  the  railroads. 

Simply  stated,  safe,  efficient  railroad  services  are  crucial  to  the 
mining  industry,  just  as  they  are  vital  to  many  other  industries,  as 
well  as  to  the  overall  economy  of  the  U.S.  and  our  national  secu- 
rity. 

My  testimony  can  be  summed  up  by  four  points: 

First,  we  believe  that  marine  transportation  services  providers 
and  trucking  operators  furnish  competitive  water  carrier  and  motor 
carrier  freight  transportation  services  on  the  Nation's  public,  com- 
mercially navigable  shipping  channels  and  highway  network.  With 
that  in  mind,  we  find  no  reason  to  seek  economic  regulation  of  the 
marine  transportation  and  trucking  industries. 

We  believe  further  that,  with  regard  to  railroad  freight  transpor- 
tation, a  single  rail  carrier  may  hold  transportation  market  domi- 
nance over  a  shipper  for  essential  railroad  services  required  for  all 
or  part  of  a  shipment,  as  well  as  over  interline  shipments  for  which 
a  shipper  and  other  rail  carriers  interconnecting  with  the  market- 
dominant  carrier  must  obtain  the  dominant  carrier's  services. 

Therefore,  my  second  point  is  that  it  is  desirable  and  warranted 
in  the  public  interest  to  continue  statutory  regulations  enacted 
under  the  1980  Staggers  Rail  Act  which  are  intended  to  provide 
timely,  equitable  recourse  for  a  shipper  and/or  another  carrier 
when  a  market-dominant  rail  carrier  refuses  to  negotiate  a  fair  and 
equitable  private  business  contract  and/or  interline  carrier  agree- 
ment and  imposes  unreasonable  tariffs  or  is  unwilling  to  furnish 
timely,  responsive  services  for  the  shipper  and/or  the  interconnect- 
ing carrier  in  situations  where  there  is  an  absence  of  effective 
transportation  competition  for  shipments.  That  condition  is  often 
encountered  by  shippers  of  coal  and  other  minerals  and  ores. 

Similarly,  the  provisions  of  the  Interstate  Commerce  Act,  as 
amended  by  the  railroad  regulatory  reform  achieved  in  1980  by  the 
Staggers  Rail  Act,  which  provide  for  adjustments  to  rail  rates  to  re- 
flect changes  in  costs  incurred  by  the  carriers  in  furnishing  rail- 
road services  and  in  railroad  productivity  should  remain  in  force. 

The  railroad  regulatory  reform  enacted  in  1980  has  been  success- 
ful in  balancing  the  needs  of  rail  carriers  for  revenues  and  of  ship- 
pers for  recourse  against  abuses  in  rail  rates  and  services  which 
may  occur  in  railroad  market  dominant  situations. 

It  would  be  unwise,  in  our  estimation.  Madam  Chairwoman  and 
members  of  the  subcommittee,  now  to  revise  such  balanced  eco- 
nomic regulation  when  we  know  that  it  has  succeeded  and  the  need 
for  timely  recourse  against  unreasonable  rates  and/or  non-respon- 
sive services  still  exists  and  may  become  even  greater  as  additional 
railroad  mergers  take  place. 

With  respect  to  review  and  approval  of  railroad  merger  propos- 
als, we  believe  that  such  responsibilities  may  well  be  placed  in  the 
hands  of  the  U.S.  Department  of  Justice,  just  as  the  department 
examines  merger  proposals  in  other  industries  or  could  be  given  to 
a  railroad  regulatory  panel  in  the  U.S.  Department  of  Transpor- 
tation should  the  Interstate  Commerce  Commission  cease  to  exist. 

Finally,  we  conclude  that  a  need  remains  for  the  establishment 
of  a  railroad  regulatory  panel  to  deal  with  potential  shipper  com- 
plaints against  abuses  in  rail  rates  and  services  and  to  settle  dis- 
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putes  among  rail  carriers  in  cases  involving  interline  traffic  where 
a  market-dominant  carrier  is  unwilling  to  agree  otherwise  on  rea- 
sonable terms  and  conditions  without  regulatory  intervention. 

That  panel  might  well  be  positioned  in  the  U.S.  Department  of 
Transportation,  as  some  have  suggested,  given  that  the  panel  is  au- 
thorized and  directed  to  function  as  an  independent  regulatory 
body  whose  decisions  are  final  and  appealable  to  the  U.S.  Courts 
of  Appeals,  not  to  another  unit,  whether  in  the  Executive  or  Legis- 
lative offices  of  the  Government, 

Its  members  should  be  nominated  by  the  President  and  con- 
firmed by  the  Congress  as  a  measure  taken  to  assure  the  panel's 
independence  and  ability  to  function  as  a  nonpartisan  unit  capable 
of  reaching  impartial,  objective,  and  equitable  decisions  in  cases 
brought  before  the  panel. 

Madam  Chairwoman  and  members  of  the  subcommittee,  thank 
you  for  this  opportunity  to  appear  before  you. 

Madam  Chairwoman,  the  American  Bakers  Association — that's 
B-A-K-E-R-S — ^American  Bakers  Association  has  asked  me  to  report 
that  ABA  concurs  with  NMA's  testimony.  NMA  stands  ready  now 
and  in  the  future  to  work  with  you  to  assure  effective  railroad 
transportation. 

I'll  be  glad  to  respond  to  your  questions. 

Ms.  MOLINARI.  Thank  you  very  much,  Mr.  Lema. 

Mr.  Kocemba. 

Mr.  Kocemba.  Madam  Chairwoman  and  members  of  the  sub- 
committee, thank  you  for  providing  us  with  this  opportunity  to 
present  oral  testimony  with  regard  to  the  future  of  the  ICC  and 
rail  regulation. 

My  name  is  Russell  J.  Kocemba.  I  am  employed  by  General 
Mills;  however,  I  appear  today  on  behalf  of  National  Grain  and 
Feed.  I  am  chairman  of  National  Grain  and  Feed's  Transportation 
Committee. 

National  Grain  and  Feed  is  the  largest  organization  representing 
agricultural  users  of  rail  transportation.  We  are  a  nonprofit  trade 
organization  of  more  than  1,000  grain/feed  processing  firms  who 
operate  over  5,000  facilities.  National  Grain  and  Feed  membership 
includes  40  affiliate  State  and  regional  associations,  whose  mem- 
bers include  more  than  10,000  grain  and  feed  companies  nation- 
wide. 

Rail  deregulation,  as  accomplished  through  the  4R  Act  and  the 
Staggers  Act,  has  resulted  in  economic  resurgence  of  the  rail  indus- 
try, including  beneficial  changes  in  the  relationship  between  rail- 
roads and  their  grain  industry  customers — especially  market  com- 
petition for  non-captive  traffic. 

However,  Congress  did  not  intend  that  deregulation  eradicate  the 
foundations  of  a  cohesive  national  system  of  common  carrier  rail- 
roads with  basic  common  carrier  obligations  to  their  customers  and 
with  protections  for  shippers  lacking  effective  competitive  alter- 
natives, referred  to  by  many  as  "captive  shippers."  Unfortunately, 
there  are  plenty  of  captive  facilities  in  the  grain  industry. 

Just  as  we  do  not  think  that  the  clock  should  be  turned  back  to 
the  pre-deregulation  era,  we  also  do  not  believe  that  protections 
which  Congress  carefully  crafted  for  captive  grain  shippers  unable 
to  enjoy  the  benefits  of  competition  should  be  repealed;  rather. 
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there  are  some  areas  where  these  protections  should  be  fine-tuned 
to  remedy  problems  where  there  is  an  absence  of  market  competi- 
tion. 

Rail  transportation  is  vital  to  the  grain  industry.  One  out  of 
every  three  bushels  of  com  and  soybeans,  over  three-fourths  of 
spring  wheat  and  barley  production,  some  5  billion  bushels  annu- 
ally, ship  by  rail  in  approximately  1.4  million  rail  car  loadings. 
Grain  mill  products  account  for  another  500,000  rail  car  loadings. 
Grain  farm  products  and  grain  mill  products  are  the  second-largest 
commodity  group  handled  by  railroads. 

Most  grain  starts  its  transportation  journey  at  one  of  approxi- 
mately 8,000  country  elevators,  almost  all  of  which  have  rail  serv- 
ice by  a  single  railroad  only.  Grain  moves  long  distances  from  the 
origins  to  domestic  and  export  markets. 

Truck  transportation  is  not  always  an  economical  alternative, 
nor  feasible,  because  of  limited  truck  capacity.  It  takes  between 
three  and  four  trucks  to  haul  one  rail  carload  of  grain.  Once  grain 
is  in  an  elevator,  the  costs  of  moving  the  grain  to  an  elevator  on 
another  railroad  almost  invariably  outweigh  the  benefits;  therefore, 
most  elevators  served  by  a  single  railroad,  whether  a  shipping  or 
receiving  elevator,  are  captive  to  the  one  railroad  that  serves  them. 

It  is  in  this  light  of  this  captivity  that  National  Grain  and  Feed 
believes  that  some  continued  regulation  of  rail  grain  traffic  is  nec- 
essary. 

If  the  ICC  is  eliminated,  we  urge  Congress  to  create  an  inde- 
pendent board  with  rulemaking  and  adjudicatory  authority  com- 
prised of  five  members  with  staggered  terms.  We  believe  that  an 
experienced,  objective,  and  independent  agency  is  better  suited  to 
a  quasi-adjudicatory  role  than  a  politically-oriented  arm  of  the  Ex- 
ecutive Branch. 

disputes  between  railroads  and  our  customers  are  bound  to 
occur.  The  Department  of  Transportation  has  been  exposed  to  rail 
industry  perspectives  and  not  those  of  the  shippers  for  more  than 
30  years,  and  may  not  be  ideally  suited  for  objective  dispute  resolu- 
tion. In  the  long  run,  it  will  be  less  costly  to  refer  disputes  to  an 
independent  board  because  parties  are  more  inclined  to  settle  dis- 
putes if  both  sides  realize  that  they  are  at  risk  in  litigation. 

Let  me  emphasize  the  following:  to  the  extent  that  railroads  are 
not  subject  to  active  Federal  regulation  and  would  posture  them- 
selves as  any  other  commercial  enterprise,  then  railroad  customers 
must  be  entitled  to  utilize  the  courts  to  resolve  disputes  with  car- 
riers, just  as  other  unregulated  businesses  resolve  disputes. 

We  recognize  that  nothing  would  be  gained  by  replacing  Federal 
regulation  with  a  State  regulatory  agency,  but  that  is  where  the 
line  should  be  drawn.  As  Congress  considers  the  future  of  rail  regu- 
lation, we  urge  you  to  take  care  to  ensure  that  rail  users  have  real, 
legal  recourse  for  disputes  with  carriers. 

In  our  testimony,  pages  nine  through  ten,  you  will  find  a  sug- 
gested rail  users'  rights  amendment  to  the  Interstate  Commerce 
Act  which  will  go  far  to  ensure  such  a  result. 

National  Grain  and  Feed  does  not  advocate  the  wholesale  repeal 
of  the  Interstate  Commerce  Act,  and  we  recognize  that  the  essen- 
tial job  of  protecting  captive  shippers  can  be  done  with  a  slimmer 
version  of  the  statute. 
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The  fundamental  provisions  remaining  should  be  four:  maximum 
rail  rate  reg[ulation,  but  replacing  the  time-consuming,  costly  ICC 
standards  with  speedier  and  less-expensive,  objective  tests  for  com- 
modities such  as  grain.  We  estimate  that  approximately  20  percent 
of  all  grain  rates  are  over  180  percent  of  variable  costs,  and  we  be- 
lieve hundreds  of  country  elevators  are  faced  with  rail  rates  well 
into  the  realm  of  monopoly  pricing.  Under  present  tests,  it  cost 
$250  to  $500,000,  at  a  minimum,  to  bring  a  rate  case. 

Authority  over  practices,  including  rules,  railroad  practices,  and 
rules  determine  how  rates  are  applied.  Tariff  publication,  20  days 
notice  for  rate  increases  should  be  retained,  but  the  tariff  filing  can 
be  eliminated  as  soon  as  another  user-friendly  means  of  rate  notice 
is  developed. 

Common  carrier  obligation,  as  in  the  statute,  should  be  retained. 
The  common  carrier  obligation  requires  a  railroad  to  provide  serv- 
ice when  reasonably  requested  and  to  treat  customers  equitably 
and  goes  hand  in  hand  with  jurisdiction  over  maximum  rail  rates. 

Provisions  for  agricultural  commodity  contracts  should  be  re- 
tained, with  lessening  the  paperwork  that  has  to  be  filed.  Manda- 
tory interchange,  joint  rates,  through  rates,  and  switch  connec- 
tions— these  features  of  the  statutes  must  be  retained  in  order  to 
maintain  a  cohesive  national  rail  network — abandonment  jurisdic- 
tion and  authority  over  bills  of  lading  and  the  Carmac  Amendment, 
which  facilities  the  loss  of  damage  claims. 

Finally,  our  written  testimony  contains  more  comprehensive  list 
of  what  National  Grain  and  Feed  regards  as  essential  components 
of  the  basic  statutory  scheme  for  minimum  regulation  of  the  rail- 
road industry,  including  provisions  which  we  believe  can  be  elimi- 
nated. 

Again,  I  thank  you  for  this  opportunity  to  be  heard. 

Ms.  MOLINARI.  Thank  you  very  much  for  your  input. 

Mr.  Sasser. 

Mr.  Sasser.  Good  afternoon.  Madam  Chairwoman. 

My  name  is  Fred  Sasser.  I  am  president  of  Chicago  Freight  Car 
Leasing  Company,  a  company  which  owns  almost  4,000  rail  cars 
and  provides  those  rail  cars  for  lease.  I  am  also  here  today  rep- 
resenting the  RPI  Committee  on  Equipment  Leasing  and  the  RPI 
Committee  on  Tank  Cars. 

The  Railway  Progress  Institute  is  the  international  trade  associa- 
tion of  the  railway  and  rapid  transit  supply  industries.  The  railway 
supply  industry  employs  more  than  150,000  people  in  more  than 
900  companies  nationwide,  ranging  in  size  from  major  corporations 
to  individual  entrepreneurs,  and  owns,  operates,  or  manages  al- 
most 400,000  freight  cars,  approximately  35  percent  of  all  freight 
cars  in  service  on  our  Nation's  railroads  today. 

It  is  very  important  to  note  that  privately-owned  cars,  cars 
owned  by  individual  shippers  or  leasing  companies,  have  become  a 
larger  and  larger  percentage  of  the  total  rail  car  fleet.  In  1980,  26 
percent  were  privately  owned.  In  1993,  as  railroads  downsized 
their  fleets,  over  42  percent  were  privately  owned.  As  rail  ton  miles 
increased,  private  rail  cars  became  an  even  more  integral  part  of 
our  Nation's  freight  system. 

The  private  car  fleet  is  comprised  of  cars  owned  by  various  com- 
panies that  need  cars  to  ship  their  own  commodities,  such  as  coal. 
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grain,  paper,  chemicals,  and  other  goods  essential  to  the  manufac- 
turing process,  and  companies  that  own  cars  and  provide  these  cars 
to  others  through  lease  arrangements. 

The  railroad  industry  has  not  taken  upon  itself  the  responsibility 
to  supply  all  the  rail  cars  required  for  the  traffic  it  moves.  Should 
Congress  sunset  the  ICC,  we  believe  that  mandatory  interchange 
and  oversight  of  car  hire  are  two  aspects  of  the  Interstate  Com- 
merce Act  that  need  to  be  continued. 

We  also  believe  that  a  separate  point  of  recordation  of  liens 
needs  to  be  retained,  as  well. 

Mandatory  interchange — through  their  common  carrier  obliga- 
tion, railroads  are  required  to  interchange  cars  freely  from  railroad 
to  railroad.  We  believe  the  elimination  of  the  mandatory  inter- 
change requirements  would  place  a  rail  car  provider  in  an  unfair 
bargaining  position.  Without  mandatory  interchange,  a  railroad 
could  refuse  to  handle  the  rail  car  under  any  conditions. 

Numerous  shippers  are  located  on  rail  lines  where  they  are 
served  by  only  one  carrier,  with  the  physical  realities  of  railroading 
prohibiting  another  railroad  from  offering  any  alternate  way  for  the 
shipper  to  move  its  traffic. 

For  many  bulk  commodities,  using  alternate  transportation 
modes  is  not  feasible.  For  example,  the  cost  of  trucking  a  heavy 
bulk  commodity  such  as  grain  to  another  rail  head  or  an  inland 
port  will  render  many  commercial  transactions  void.  These  ship- 
pers need  to  know  that  their  shipments  will  be  handled  in  an  expe- 
dited manner  by  our  Nation's  rail  systems,  and  mandatory  inter- 
change allows  that. 

Elimination  of  mandatory  interchange  throws  the  rail  car  provid- 
ers into  a  great  period  of  uncertainty  at  a  time  when  the  railroad 
industry  continues  to  rely  more  and  more  on  privately-owned  cars. 

Car  hire  regulation — the  Interstate  Commerce  Act  requires  over- 
sight of  compensation  systems  for  the  use  of  rail  cars  to  ensure 
that  the  rail  car  owner  has  the  opportunity  to  recover  his  cost  of 
ownership  over  the  life  of  the  investment.  The  removal  of  any  kind 
of  compensation  oversight  places  the  rail  car  provider  in  an  unfair 
bargaining  position  with  the  railroad,  who  has  vastly  greater  eco- 
nomic power  and  physical  control  over  shippers. 

Without  oversight  of  the  compensation  system  being  used  by  the 
industry,  a  railroad  could  arbitrarily  eliminate  or  reduce  payment 
of  compensation  to  owners  of  rail  cars  the  railroad  uses  to  generate 
revenues  for  itself. 

Again,  because  of  the  physical  realities  of  railroading,  alternate 
modes  of  transportation  may  not  be  economically  feasible. 

Since  railroads  can  and  do  refuse  to  supply  some  rail  cars  re- 
quired to  move  a  variety  of  commodities,  a  shipper  or  connecting 
carrier  often  fills  the  void  by  providing  rail  cars.  Remember  that 
over  40  percent  of  the  Nation's  rail  car  fleet  is  supplied  by  shippers 
and  outside  investors. 

The  ICC  has  made  it  clear  in  the  past  that  it  prefers  to  see  the 
industry  develop  a  system  that  would  be  market  based  and  meet 
the  requirements  of  its  car  hire  obligations  on  a  long-term  basis. 
To  that  end,  the  industry  has  just  invested  a  tremendous  amount 
of  time  and  effort  to  achieve  and  install  a  system  for  railroad 
marked  cars  that  meets  ICC's  parameters. 
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This  market-based  system  permits  railroads  to  use  economics  to 
provide  the  type  of  rail  car  that  moves  across  its  lines.  There  is 
backup  arbitration  for  small  shippers  and  short  lines. 

The  Interstate  Commerce  Act  has  also  allowed  railroads,  ship- 
pers, and  tank  car  owners  to  enter  into  a  private  mileage  allowance 
agreement,  X  Party  328.  On  most  other  privately-marked  cars,  in- 
dividual railroads  have  been  permitted  to  make  unilateral  adjust- 
ments through  the  privilege  of  independent  action  to  change  the 
compensation  they  pay;  however,  the  Interstate  Commerce  Act  pro- 
vides for  Federal  review  of  such  actions. 

With  private  owners  being  such  an  important  factor  in  the  con- 
tinuing investment  in  the  Nation's  rail  car  fleet,  they  need  to  know 
that  industry-wide  car  hire  oversight  will  continue  to  exist. 

Thank  you. 

Ms.  MOLINARI.  Thank  you,  Mr.  Sasser. 

Mr.  Granatelli. 

Mr.  Granatelli.  I  am  Robert  Granatelli,  manager  of  Transpor- 
tation Operations  North  American  for  Himont,  USA. 

I  am  here  today  on  behalf  of  the  Society  of  Plastics  Industry,  and 
we  thank  you  very  much  for  giving  us  the  opportunity  to  show  you 
what  it  is  like  to  be  a  captive  shipper  on  the  rail  lines. 

I  request  my  full  written  testimony  be  entered  into  the  record, 
and  I  would  like  to  offer  the  following  brief  comments. 

The  SPI  is  the  major  national  trade  association  of  plastics  indus- 
try. The  plastics  industry  accounts  for  more  than  $170  billion  of 
materials,  products,  and  machinery  shipped  in  the  U.S.  We  have  a 
very  particular  interest  in  our  industry's  reliance  on  the  rail  Harris 
Boom  for  plastic  resins. 

Plastic  resins,  according  to  the  railroad's  own  industry  statistics, 
moves  60  billion  pounds  of  plastic  material.  It  is  over  300,000  car- 
loads, and  1.1  billion  in  freight  revenues.  That  is  virtually  4  per- 
cent of  the  railroad's  class  one  operating  income. 

By  the  way,  all  of  these  pellets  move  in  shipper-owned  and 
-leased  cars.  In  fact,  the  value  of  the  fleet,  alone,  is  more  than  $2 
billion. 

Domestically,  transportation  constitutes  approximately  20  per- 
cent of  the  delivered  cost  of  plastic  resin  and,  in  fact,  it  is  the  sec- 
ond-biggest cost  component. 

For  such  commodity  products  as  plastic  resin,  margins  are  meas- 
ured in  pennies  per  pound.  The  difference  in  transportation  costs 
could  mean  market  access  and  profits  or  losses  to  individual  com- 
panies. 

I  have  changed  my  testimony  a  little  bit,  and  I  have  to  thank  our 
railroad  friends  this  morning  who  said,  "If  a  captive  shipper  is 
around  will  they  please  stand  up."  Well,  plastics  is  here  today. 

We  are  captive  for  a  number  of  reasons.  We  are  concerned  about 
product  integrity,  product  performance,  and  the  purity  of  our  prod- 
ucts. 

A  plastic  car  holds  millions  and  millions  of  little  pellets.  Those 
pellets  can  go  into  syringes,  can  go  into  rugs,  can  go  into  food  pack- 
aging. One  pebble,  a  piece  of  dirt,  a  stick  will  make  that  entire  car- 
load have  no  commercial  value;  hence,  we  are  mechanically  captive 
to  rail  system  because  every  time  we  transfer  our  product  from  one 
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container  to  another  it  exposes  us  to  a  degree  of  contamination  that 
we  simply  can't  Hve  within  today's  market. 

Therefore,  we  simply  can't  load  into  a  truck  and  go  to  another 
railroad,  as  was  pointed  out  perhaps  with  some  other  shippers. 
That  is  simply  not  mechanically  feasible,  quality  feasible,  and  it 
certainly  is  not  economically  feasible. 

To  make  the  situation  even  worse,  the  bulk  of  production  on 
plastic  resin  is  captive  to  two  railroad  systems.  The  Southern  Pa- 
cific and  the  Union  Pacific  Railroads  capture  the  vast  majority  of 
the  plastic  production  in  the  United  States. 

I'd  like  to  also  point  out  our  concern  with  captivity  is  in  two 
areas.  We  are  concerned  that  we  are  captive  economically,  and  we 
are  also  concerned  that  we  are  captive  from  a  service  standpoint. 

I'd  like  to  give  you  two  illustrations,  one  economically  and  one  on 
service.  If  I  may  use  the  fine  borough  of  Staten  Island  of  an  exam- 
ple of  railroad's  pricing  practices  today,  we'll  assume  that  Staten 
Island  is  the  destination  and  our  origin  is  Rockefeller  Center.  The 
only  way  we  can  get  there  is  by  rail. 

Railroad  R — ^we'll  call  it  the  "R  Line" — goes  from  Rockefeller  Cen- 
ter, and  somehow  they  built  tracks  across  the  Verrazano  Bridge 
and  got  to  Staten  Island.  However,  Railroad  R  also  has  a  line 
through  Lincoln  Tunnel,  and  Railroad  G — we'll  call  it  the  "Good 
Railroad" — has  a  line  that  goes  over  the  New  Jersey  Turnpike  and 
goes  to  the  Goethels  Bridge  and  also  gets  the  same  customer  to 
Staten  Island. 

If  I,  as  a  shipper,  want  to  say,  "I  want  to  get  off  the  R  Line.  I 
don't  want  the  lousy  service  that  it  offers.  R  Line,  you  take  me  to 
Lincoln  Tunnel  and  I'll  get  on  the  G  Line."  They  want  us,  in  pric- 
ing— want  the  same  gross  dollar  revenue  as  if  they  took  it  to  the 
Verrazano  Bridge.  So  if  they  made  $1,000  cash  going  to  the  Verra- 
zano Bridge,  they  want  that  $1,000  to  go  a  few  blocks  to  the  Lin- 
coln Tunnel. 

So  effectively,  if  we  as  shippers  try  to  purchase  alternate  trans- 
portation, we  are  foreclosed  from  doing  so.  One  of  the  railroads 
that  was  here  this  morning  has  publicly  stated  that  is  their  pricing 
practice.  There  is  no  getting  around  it.  That's  what  they  do. 

The  other  issue  I'd  like  to  mention  on  service  is  the  railroad  in- 
dustry is  booming  today.  They've  got  more  traffic  than  they  can 
handle.  In  fact,  at  the  NIT  League  annual  meeting  in  San  Antonio 
on  a  railroad  panel  we  confronted  a  number  of  railroad  executives, 
and  they  admitted  that  they  do  have  a  hierarchy  of  decisions  they 
make  when  moving  traffic. 

Guess  what?  The  competitive  traffic — i.e.,  intermodal,  steamship 
traffic,  the  truck  traffic  they  are  now  capturing — they  always  get 
the  locomotives,  they  always  get  the  crews,  they  always  get  the 
railroad. 

Yes,  in  fact,  they  do  make  decisions.  If  your  product  well  is  stuck, 
you  are  stuck,  and  it  simply  doesn't  move. 

Members  of  the  committee,  we  don't  want  to  return  back  to  regu- 
lation. We  don't  want  a  third  party.  What  the  Society  of  Plastics 
would  like  is  a  competitive  access  scheme  that  is  straightforward. 

I  am  also  a  Canadian  shipper.  I  am  very  familiar  how  the  Cana- 
dian process  works,  and  it  works  on  economics  and  it  works  on 
service.  We  are  looking  for  nothing  more  today  than  what  is  avail- 
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able  on  telephone,  wholesale  electricity,  cable  TV,  and  gas  pipe- 
lines. 

I  welcome  any  questions,  and  I  thank  you  for  the  time. 

Ms.  MOLINARI.  Thank  you,  Mr.  Granatelli. 

In  your  example  you  must  have  been  talking  about  garbage,  be- 
cause that's  about  the  only  thing  the  rest  of  the  city  sends  to  Stat- 
en  Island. 

[Laughter.] 

Ms.  MOLINARI.  But  your  visual  was  achieved,  nonetheless,  albeit 
a  little  bit  distracted. 

Thank  you  very  much. 

Mr.  Lipinski. 

Mr.  Lipinski.  I'm  going  to  waive  for  the  moment  to  my  good 
friend,  Mr.  Rahall,  for  the  opening  questioning. 

Mr.  Rahall.  Thank  you. 

As  many  of  you  on  this  panel  know — and  I  know  certainly  Joe 
you'll  recall  quite  vividly — during  House  consideration  of  the  bill 
that  was  to  become  the  Staggers  Rail  Act  in  1980,  myself,  working 
in  conjunction  with  former  Representative  Bob  Eckhardt  of  Texas, 
offered  an  amendment  which  prevailed  on  the  floor  to  strengthen 
the  Staggers  Act  bill.  The  amendment  builded  protections  for  cap- 
tive shippers — ^those  with  no  alternative  means  of  transportation 
over  which  the  railroads  had  market  dominance.  There  were  no 
barge  lines  available,  no  truck  lines  available,  etc.,  over  which 
those  products  could  be  shipped,  nor  were  there  alternative  product 
competition  for  those  products,  as  well. 

This  amendment,  after  it  passed  on  the  floor,  caused  then  Rep- 
resentative Jim  Florio  to  pull  the  bill  from  further  consideration. 

We  finally  reached  a  compromise  known  as  the  Staggers-Rahall- 
Lee-Loefler  Amendment,  which  then  paved  the  way  for  the  House 
passage  of  the  Rail  Act. 

The  reason  I  mention  this  brief  bit  of  history  is  because  this 
amendment,  which  today  represents  a  central  element  of  the  act, 
was  premised  upon  our  accepting  a  level  of  differential  pricing — or, 
as  I  call  it,  "cross  subsidization" — in  return  for  a  maximum  rate 
ceiling.  In  other  words,  coal  would  agree,  wheat  would  agree,  and 
other  bulk  commodities  would  agree  to  cross-subsidize  other- rail 
traffic  in  exchange  for  that  maximum  rate  ceiling  set  in  the  act. 

The  bulk  commodity  shippers  were  willing  to  cross-subsidize 
other  rail  traffic  in  order  to  assist  our  Nation's  railroads  in  over- 
coming the  financial  difficulties  they  experienced. 

At  the  same  time,  in  order  to  avoid  being — I  guess,  to  use  a  com- 
mon term — "gouged"  in  the  future,  for  captive  shippers — we  set  in 
place  the  market  dominance  proceedings  and  provisions  relating  to 
rate  reasonableness  once  a  certain  threshold  was  passed. 

So  today,  as  we  are  listening  to  this  testimony,  we  hear  argu- 
ments against  retention  of  these  provisions.  Some  would  say  that 
over  60  percent  of  rail  traffic  is  moved  under  contract,  thereby 
making  captive  shipper  protections  moot.  Mr.  Harper,  in  his  testi- 
mony this  morning,  said  "a  truly  captive  rail  shipper  is  an  extreme 
rarity  in  today's  highly-competitive  transportation  marketplace." 
Others  made  much  the  same  point. 

But  I  would  maintain  that,  at  first,  it  was  because  of  these  cap- 
tive shipper  protections  in  the  first  place  that  helped  prompt  these 
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contractual  relationships  that  exist  today.  In  the  second  place, 
without  retention  of  these  captive  shipper  provisions  in  the  future, 
the  railroads  may  not  be  able  to  restrain  themselves  when  it  comes 
to  rate-making  and  captive  shipper  provisions.  I  don't  think  they 
are  quite  as  rare  as  we  are  being  led  to  believe. 

I'm  wondering,  gentlemen,  if  any  one  of  you  or  all  of  you  wish 
to  comment  on  this  scenario,  and  the  need  to  retain  these  captive 
shipper  provisions  in  order  to  ensure  future  contracts,  because 
these  contracts  are  not  going  to  last  forever.  They  are  going  to 
come  up  for  renewal,  and  don't  we  need  this  type  of  protection  in 
place? 

Joe,  would  you  wish  to  go  first? 

Mr.  Lema.  Congressman  Rahall,  Madam  Chairwoman,  members 
of  the  subcommittee,  first  of  all  I  certainly  agree  wholeheartedly 
with  the  accuracy  of  Congressman  Rahall's  recitation  of  what  has 
occurred  in  the  last  15  years  and  what  we  accomplished  15  years 
ago. 

We  believe  that  same  economic  regulation,  when  it  comes  to 
maximum  rate  regulation,  in  particular,  is  just  as  warranted  today 
as  it  was  then.  We  think  it  should  be  retained.  That  was  the  nub 
of  our  testimony,  in  fact. 

And  we  do  say  again,  today,  that  where  there  is  effective  trans- 
portation competition  we  don't  want  economic  regulation.  We  didn't 
then,  we  don't  want  it  now.  But  where  there  is  no  effective  trans- 
portation competition,  when  a  single  rail  carrier  holds  market 
dominance,  we'd  still  prefer  for  the  coal  shipper  to  negotiate  a  con- 
tract, even  though  the  railroad  is  market  dominant.  However,  the 
ability  to  negotiate  a  contract  with  someone  who  holds  monopoly 
power  over  you  is  somewhat  limited. 

We  do  think  the  presence  of  economic  regulation,  as  now  con- 
stituted, is  warranted  and  desirable.  I'll  simply  end  that  by  saying 
it  is  much  like  a  drunken  driver  law.  Certainly  people  would  not 
drive  while  drunk  because  they  don't  want  to  kill  themselves  or 
anyone  else,  but  they  also  don't  want  to  incur  the  wrath  of  the 
court,  the  enforcement  agency.  The  publication  of  such  a  drunken 
driving  law,  itself,  is  a  deterrent  to  driving  while  drunk.  The  mere 
presence  of  having  a  law  on  the  books  that  says  a  captive  shipper 
or  a  shipper  subject  to  rail  market  dominance  does  have  effective 
and  timely  recourse  available  if  he  is  abused  is  worth  having. 

Mr.  Rahall.  Any  other  panelists? 

Mr.  KocEMBA.  Congressman,  yes. 

Even  today  with  shipper  protections  there  are  some  railroads 
that  do  not  offer  contracts  available  to  grain  shippers.  Congress,  in 
their  wisdom  and  your  input  on  180  percent  of  variable  costs, 
would  reflect  at  that  point  that  the  rate  is  getting  near  market 
dominance  in  its  monopoly  pricing. 

I  am  glad  to  hear  that.  Again,  we  want  to  continue  that  sort  of 
protection  for  the  capita  shipper  where  that  shipper  is  far  from  any 
other  railroad — agriculturally  far  from  any  other  railroad,  and  has 
no  means  by  which  to  negotiate  a  contract,  and  then  therefore  is 
subject  to  the  rates  that  are  in  the  tariff. 

I  believe  the  protection  that  is  there  today  would  be  ample  for 
dominant  traffic. 
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I  would  emphasize  also  that,  as  Congress  looks  to  slim  down  the 
Interstate  Commerce  Act,  that  they  look  for  a  simpler  approach  to 
this  market  dominant  rate  that  is  less  costly,  less  time  consuming, 
and  is  available  for  that  country  elevator  operator,  that  producer. 

Mr.  Dauphin.  Congressman,  from  the  coal  shippers'  standpoint, 
I'd  like  to  echo  what  Mr.  Lema  said.  We  have  worked  long  to  work 
with  the  ICC  in  helping  to  develop  the  maximum  rate  guidelines 
under  the  auspices  of  the  Staggers  Act,  and  we,  as  a  group,  are, 
I  guess,  happy  with  our  situation  as  far  as  the  coal  rate  guidelines 
and  how  they  are  applied.  So  we  would  certainly  agree  that  kind 
of  protection  needs  to  be  available  to  us  when,  as  you  mentioned, 
contracts  come  up  and  folks  end  up  either  without  competition  as 
they  sat  or  because  of  emerged  new  railroad  entity,  like  is  going 
on  right  now,  and  you  end  up  without  the  competitive  alternatives 
that  you  might  have  once  had. 

We  would  encourage  that  to  be  continued. 

Mr.  Emmett.  Mr.  Rahall,  very  quickly,  we  agree  with  the  senti- 
ment at  NIT  League;  however,  we  think  it  could  be  simplified  a 
great  deal.  There  are  some  other  systems  in  place.  For  example, 
the  Canadian  system  has  been  mentioned.  Right  now  it  can  cost 
half  a  million  dollars  for  some  shipper  to  bring  such  a  case,  and 
that's  just  too  big  of  a  hurdle  for  many  to  get  over. 

Mr.  Granatelli.  I'd  like  to  thank  you  for  your  awareness  that 
a  contract,  in  my  mind,  does  not  mean  that  the  shipper  has  choice, 
because  most  of  the  contracts,  if  you  really  look  at  the  contracts, 
are  shotgun  marriages.  The  terms  and  conditions  are  far  from  an 
arm's  length  negotiation. 

The  railroad  industry — if  you  build  a  new  plant  site,  they  re- 
quire— if  you  do  business  with  a  motor  carrier,  he  simply  drives  on 
your  property  and  picks  up  your  cargo  and  moves.  If  you  have  a 
rail  service,  you  obviously  build  the  site  and  they  build  to  your 
siting,  but  before  they  will  come  on  your  property  they  give  you  an 
agreement  that  is  hard  to — well,  you  simply  can't  negotiate  out  of 
it — that  makes  you,  the  shipper,  hold  them  harmless  for  any  ac- 
tions or  activities,  negligent  or  otherwise,  that  they  or  their  em- 
ployees do. 

You  can  ask  any  shipper  about  the  sidetrack  agreements,  and 
their  eyes  will  just  roll.  My  management  and  other  companies' 
management  simply  can't  believe  that  we  have  to  grant  this  waiver 
to  the  railroad  simply  to  get  rail  service.  So  contracts  do  not  at  all 
mean  that  we  have  an  option.  It  just  means  that  we  settled  for 
something. 

Mr.  Rahall.  Thank  you,  gentleman.  Thank  you,  Madam  Chair- 
woman. 

Ms.  MOLINARL  Thank  you,  Mr.  Rahall. 

Mr.  Lipinski. 

Mr.  Lipinski.  I  want  to  thank  all  the  gentlemen  for  being  here. 
I  really  don't  have  any  questions  for  this  panel.  I'd  just  like  to  com- 
ment to  Mr.  Granatelli,  though,  that  I  have  no  sympathy  whatso- 
ever for  captive  shippers  because  your  name  doesn't  end  in  "ski"  it 
only  ends  in  an  "i"  over  there,  and  you  didn't  use  any  example  of 
the  city  of  Chicago,  just  Staten  Island. 

[Laughter.] 

Mr.  Granatelli.  Let  me  think  about  it. 
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Ms.  MOLINARI,  Next  time. 

Let  me  just  go  through  a  few  quick  questions, 

Mr.  Emmett,  one  of  the  League's  proposals,  I  believe,  is  to  ex- 
clude product  and  geographic  competition  from  the  determinations 
of  railroad  market  dominance  in  rail  cases.  As  I  understand  these 
terms,  that  means  ignoring  the  potential  substitution  of  other  end 
products  or  other  sources  of  the  same  end  products  in  determining 
whether  the  rate  being  set  is  in  a  competitive  environment. 

My  question  is:  since  you,  by  definition,  represent  industrial 
shippers,  don't  these  same  companies  have  to  contend  with  the 
very  same  forms  of  economic  substitution  when  they  set  their  own 
prices? 

Mr.  Emmett.  Well,  they  do  have  to  contend  with  it,  but  the  situa- 
tion with  product  and  geographic  competition  is  truly  bizarre  when 
it  comes  to  the  rail  industry.  It  supposes  that  there  is  a  facility 
that  produces  a  certain  product,  and  perhaps  this  facility  is  in  Chi- 
cago  

[Laughter.] 

Mr.  LiPiNSKl.  I  agree  with  everything  this  man  says. 

Mr.  Emmett.  And  there's  a  competing  facility  with  another  com- 
pany that's  in  St.  Louis — or  maybe  I  should  have  picked  West  Vir- 
ginia. Anyway,  it  is  too  late  now.  I'll  stick  with  St.  Louis. 

The  product  and  geographic  competition  theory  says  that  some 
rate  clerk  on  a  railroad  is  going  to  price  the  rate  that  the  railroad 
charges  that  facility  in  Chicago  in  such  a  way  that  the  Chicago  fa- 
cility does  not  lose  business  to  the  St.  Louis  facility. 

Now,  I  think  that  requires  a  real  leap  of  faith,  to  see  that  that 
actually  goes  on  in  the  real  world.  Instead,  the  person  doing  the 
pricing  for  that  railroad  is  more  than  likely  to  price  it  in  terms  of, 
"Gee,  what  can  I  get?"  That's  not  an  illogical  pricing  scheme. 

So  product  and  geographic  competition  just  simply  doesn't  work 
in  the  real  world. 

Ms.  MOLINARI.  Thank  you. 

Mr.  Sasser,  you  mentioned  that  by  eliminating  the  mandatory 
interchange  obligations  with  respect  to  the  shipper-owned  rail  cars 
would  create  great  uncertainty  for  shippers  and  an  unfair  bargain- 
ing position  for  shippers  who  own  rail  cars.  Explain  to  me  in  a  lit- 
tle bit  more  detail  why  the  normal  supply  and  demand  of  the  mar- 
ket doesn't  take  care  of  this  to  allocate  car  supplies. 

Mr.  Sasser.  Well,  I  think  you  need  to  look  at  the  physical  reali- 
ties of  railroading  and  the  fact  that  there  is  no  practical  economic 
way  for  a  different  railroad,  a  second  railroad,  to  provide  service  to 
the  vast  majority  of  locations  in  this  country  that  are  served  by  one 
railroad. 

What  that  means  is  that  primary  railroad  has  complete  control 
over  what  types  of  cars  get  in  and  out  of  that  facility.  Without 
mandatory  interchange,  they  can  decline  to  move  cars  across  lines, 
interchange  with  other  railroads,  for  no  reason  whatsoever. 

Because  of  the  physical  realities  of  railroading,  there  is  tremen- 
dous market  power  to  that  handling  line. 

Ms.  MOLINARI.  And  let  me  ask  one  last  question  to  Mr.  Kocemba. 

I  couldn't  help  but  notice  that  one  of  the  provisions  you  nomi- 
nated for  repeal  is  the  ICC's  authority  to  set  compensation,  an  ac- 
cess arrangement  for  Amtrak  trains,  over  freight  railroad  tracks.  Is 
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this  a  subtle  way  of  indicating  that  you  don't  Uke  Amtrak  trains 
preempting  grain-carrying  freight  trains,  or  not  so  subtle? 

Mr.  KOCEMBA.  Is  that  in  Chicago,  too? 

Ms.  MOLINARI.  I  think  you  are  safe  with  this  panel  here. 

Mr.  KoCEMBA.  In  that  regard,  my  experience  with  my  company 
would  indicate  at  this  point  that  I'd  ask  your  indulgence  and  ask 
counsel  to  answer  that  question.  Would  that  be  fine? 

Ms.  MOLINARI.  Counsel,  please  identify  yourself  for  the  record  be- 
fore you  respond. 

Mr.  Goldstein.  My  name  is  Andrew  Goldstein.  I'm  with  the 
Washington  firm  of  McCarthy,  Sweeney  &  Harkaway,  and  I'm 
transportation  counsel  to  National  Grain  and  Feed. 

Our  feeling  was  simply  that — it  is  nothing  to  do  with  Amtrak 
and  the  question  of  whether  there  should  be  passenger  service  or 
shouldn't  be.  It  was  simply  a  question  of  trying  to  get  some  of  the 
fuzziness  out  of  jurisdiction  and  narrow  things  down  to  the  point 
where  we  are  dealing  with  a  more  focused  series  of  statutes  that 
deal  with  the  problems  as  we  shippers  see  them,  which  are  freight 
problems,  and  nothing  beyond  that. 

Ms.  MOLINARI.  Thank  you.  I  appreciate  that  clarification. 

Gentlemen,  let  me  thank  you  all  for  your  time  and  your  patience. 

Mr.  Rahall.  Madam  Chair. 

Ms.  MOLINARI.  I'm  sorry.  Go  ahead. 

Mr.  Rahall.  May  I  have  a  second  round? 

Ms.  MOLINARI.  By  all  means. 

Mr.  Rahall.  Okay.  Thank  you. 

I  just  wanted,  first,  to  ask  you,  Joe,  a  question:  isn't  this  your 
maiden  testimony  before  Congress  after  your  recent  merger  with 
American  Mining  Congress? 

Mr.  Lema.  Thank  you,  Congressman  Rahall.  It  is,  in  fact,  the 
first  time  that  I  am  aware  of  that  the  National  Mining  Association 
has  appeared  before  a  Congressional  committee.  The  National  Min- 
ing Association  was  created  by  the  merger  of  the  American  Mining 
Congress  and  the  National  Coal  Association,  which  was  effectuated 
on  February  13th.  The  president  and  chief  executive  officer  of  the 
National  Mining  Association  is  General  Dick  Lawson,  who  was  the 
president  of  National  Coal  Association. 

This  is  the  first  time,  and  I  appreciate  the  gentleman  from  West 
Virginia  giving  me  a  chance  to  advertise  a  bit. 

Mr.  Rahall.  I  was  just  wondering  how  you  were  getting  along 
with  all  those  hard  rock  crazies. 

Mr.  Lema.  Getting  along  very  well.  Those  who  extract  solid  mate- 
rials from  the  earth  have  common  interests. 

Mr.  Rahall.  Okay.  Just  one  further  comment. 

Ed,  I  wanted  to  follow  up  on  your  response  to  the  chairlad/s 
question  earlier  and  your  statement  that  product  and  geographic 
competition  don't  actually  work  in  the  real  world. 

I  can  recall  back  under  previous  Administrations  the  ICC  used 
to  interpret  product  competition  by  saying  that  if  a  coal  fire  facility 
could  convert  to  natural  gas,  if  product  competition  existed,  in  the 
real  world  that  could  mean  millions  and  millions  of  dollars  for  the 
industry  to  have  to  face  to  convert  such  a  facility  to  be  able  to  bum 
natural  gas,  so  it  really  didn't  work  in  reality  in  the  real  world. 
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Geographic  competition  used  to  be  defined:  if  coal  from  Colombia, 
for  example,  that  was  imported  into  the  U.S.  could  be  used  at  a  fa- 
cility, geographic  competition  existed,  and  that  didn't  make  sense 
in  the  real  world.  We  were  hurting  our  own  American  workers,  our 
own  American  industry,  by  saying  to  the  burner  of  the  coal  that 
you  could  go  off-shore  to  Colombia,  to  an  operation  there,  using 
who  knows  what  type  of  labor  to  mine  that  coal  and  then  ship  that 
back  into  this  country.  That  didn't  make  real  sense  as  far  as  Amer- 
ican policy  is  concerned. 

So  I  think  I  just  wanted  to  bring  that  out  to  further  illustrate 
the  point  you  said  and  agree  with  you  on  what  you  said. 

Mr.  Emmett.  Thank  you,  Mr.  Rahall. 

Mr.  Rahall.  Thank  you,  ma'am. 

Ms.  MOLINARL  Thank  you  very  much,  gentlemen,  for  your  pa- 
tience and  participation  this  afternoon.  We'll  be  back  in  touch. 

We're  going  to  put  together  our  last  three  panels,  because  it  is 
just — ^you  all  are  accompanied  by  someone,  but  we  ask  that  the 
people  that  are  accompanying  you  either  sit  next  to  you  or  behind 
you,  but  to  come  to  the  table,  if  we  could  please  have:  Barry  Hill, 
associate  director  of  transportation  issues,  GAO;  the  Honorable 
Gail  McDonald,  chairman.  Interstate  Commerce  Commission,  and 
accompanying  Gail  is  Vice  Chairman  Linda  Morgan,  Commissioner 
J.J.  Simmons,  and  Commissioner  Gus  Owen.  I'd  like  the  commis- 
sioners, if  we  could,  to  at  least  come  up  to  the  table  and  not  on  the 
sides.  And  then  the  Honorable  Joseph  Canny,  deputy  assistant  sec- 
retary of  Transportation  for  transportation  policy. 

After  7  hours,  everybody  gets  so  excited  to  testify  because  you 
can  have  a  glass  of  water.  Next  time  I  have  one  of  these  hearings 
I'll  make  sure  there  is  enough  water  for  everybody  in  the  room. 

Mr.  Hill,  please  begin. 

BARRY  T.  HILL,  ASSOCLVTE  DIRECTOR,  TRANSPORTATION  IS- 
SUES, RESOURCES,  COMMUNITY,  AND  ECONOMIC  DEVELOP- 
MENT DIVISION,  U.S.  GENERAL  ACCOUNTING  OFFICE,  AC- 
COMPANIED BY  FRANK  MULVEY,  ASSISTANT  DIRECTOR, 
RICHARD  JORGENSON,  SENIOR  EVALUATOR,  AND  MICHAEL 
BURROWS,  COUNSEL;  HON.  GAIL  MCDONALD,  CHAIRMAN, 
INTERSTATE  COMMERCE  COMMISSION,  ACCOMPANIED  BY 
LINDA  MORGAN,  VICE  CHAIRMAN,  J.J.  SIMMONS,  COMMIS- 
SIONER, AND  GUS  OWEN  COMMISSIONER;  HON.  JOSEPH 
CANNY,  DEPUTY  ASSISTANT  SECRETARY  OF  TRANSPOR- 
TATION POLICY,  U.S.  DEPARTMENT  OF  TRANSPORTATION 

Mr.  Hill.  Thank  you.  Madam  Chairwoman. 

Before  I  begin,  allow  me  to  introduce  my  colleague.  With  me 
today  is  Doctor  Frank  Mulvey,  who  is  responsible  for  regulatory 
analysis  issues. 

We  appreciate  the  opportunity  to  discuss  the  impacts  of  eliminat- 
ing the  ICC  and  transferring  its  functions  to  other  Federal  agen- 
cies. 

My  testimony  today  focuses  on  three  areas:  opportunities  to  re- 
duce or  eliminate  regulatory  functions;  secondly,  cost  savings  asso- 
ciated with  transferring  remaining  functions;  and,  third,  implica- 
tions of  how  successor  agencies  may  handle  these  functions. 
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Let  me  start  by  discussing  opportunities  to  reduce  or  eliminate 
regulatory  functions. 

There  is  general  agreement  in  the  transportation  community 
that  many  of  the  ICC's  current  motor  carrier  and  rail  activities  can 
be  eliminated .  For  example,  recently  ICC  itself  identified  12  motor 
carrier  and  6  rail  activities  that  could  be  eliminated,  including  all 
motor  carrier  rate  regulations;  4  activities  that  could  be  absorbed 
by  DOT  without  additional  staff,  including  inner-city  bus  regula- 
tion; and  truck  licensing  activities  that  could  be  accomplished  with 
far  fewer  staff. 

Altogether,  ICC  projected  the  savings  would  save  182  stafF  years, 
which  represent  a  little  more  than  40  percent  of  the  current  work 
force. 

The  President's  budget  suggests  that  even  greater  reductions  are 
possible,  essentially  eliminating  all  motor  carrier  regulations  and 
making  substantially  greater  cuts  in  rail  regulation  suggested  by 
the  ICC. 

This  proposal  would  eliminate  301  staff  years,  or  about  70  per- 
cent of  the  current  work  force,  and  would  transfer  the  remaining 
127  staff  years  to  DOT,  the  Department  of  Justice,  and  the  Federal 
Trade  Commission. 

Let  me  now  turn  to  the  cost  savings  associated  with  transferring 
the  remaining  regulatory  functions. 

We  reviewed  the  budget  and  other  potential  impacts  of  several 
options. 

First,  we  estimate  that  simply  repealing  the  ICC's  authority 
could  save  about  $39  million  a  year. 

Second,  moving  all  remaining  functions  into  DOT  could  save  $16 
to  $28  million  annually. 

Third,  transferring  most  functions  to  DOT  but  sending  merger 
review  authority  to  Justice  and  household  goods/consumer  protec- 
tion to  FTC  could  save  about  $28  million  annually. 

Finally,  combining  ICC  with  the  Federal  Maritime  Commission 
or  creating  an  independent  regulatory  body  within  DOT  similar  to 
the  Federal  Energy  Regulatory  Commission  could  save  about  $16 
million  annually. 

This  brings  me  to  my  final  issue.  While  the  budget  impact  is  a 
key  factor  in  the  final  transfer  decision,  we  believe  an  even  greater 
consideration' is  the  manner  in  which  remaining  activities,  if  any, 
will  be  handled  by  the  successor  agencies.  Specifically,  careful  con- 
sideration must  be  given  to  the  trade-offs  between  cost  savings  and 
the  attributes  exhibited  by  an  independent  regulatory  commission, 
including  independence  in  decision-making  and  expertise  in  eco- 
nomic regulatory  matters. 

In  terms  of  cost,  eliminating  ICC  entirely  by  repealing  the  Inter- 
state Commerce  Act  would  save  the  most — as  I  said  earlier,  about 
$39  million. 

Nevertheless,  this  option  has  potential  for  leaving  certain  regu- 
latory concerns  unresolved  and  entails  hidden  costs,  such  as:  rate 
and  merger  cases  now  brought  to  ICC  would  likely  have  to  be  ex- 
amined by  other  Federal  and  State  agencies,  as  well  as  the  judicial 
system,  increasing  their  work  load  and  costs. 

Transferring  ICC's  functions  to  DOT  or  other  Executive  agencies 
could  provide  for  a  more  orderly  transition  to  a  reduced  regulatory 
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environment;  however,  such  a  transfer  could  affect  the  impartiality 
of  decision-making,  the  ability  to  balance  the  interests  of  all  con- 
cerned parties,  and  the  accessibility  of  the  process  to  the  public  and 
industry. 

Our  analysis  also  shows  that  DOT  could  have  difficulty  in  as- 
suming ICC's  functions.  Merging  ICC  and  FMC,  or  creating  a 
FERC-like  agency  would  preserve  an  independent  regulatory  agen- 
cy structure,  but  would  also  produce  the  least  savings.  In  addition, 
there  does  not  appear  to  be  immediate  synergies  between  ICC  and 
FMC.  ICC  regulates  domestic  surface  transportation,  while  FMC 
primarily  regulates  international  water  transportation. 

Moreover,  proposals  for  eliminating  FMC  have  made  this  agen- 
cy's future  uncertain  and  a  merger  with  ICC  problematic. 

Merging  ICC  into  DOT  under  the  FERC  model  would  preserve 
the  independence  of  the  regulatory  and  adjudicatory  processes,  but 
cost  savings  would  depend  almost  entirely  on  which  functions  were 
retained. 

The  transportation  community  is  split  on  the  issue  of  where  the 
remaining  regulatory  functions  should  be  placed.  As  you  heard 
from  earlier  witnesses,  generally  the  smaller  shippers  and  carriers 
tend  to  favor  an  independent  body  within  DOT,  while  the  larger 
carriers  tend  to  favor  the  complete  elimination  of  surface  transpor- 
tation regulation. 

There  is  also  controversy  over  how  to  handle  railroad  mergers. 
Some  class  one  railroads  and  shippers  advocate  shifting  this  au- 
thority to  the  Justice  Department  and  having  them  considered 
under  the  Clayton  Act  to  speed  up  the  merger  process.  Other  rail- 
roads and  shippers  believe  that  mergers  should  continue  to  be  re- 
viewed under  the  Interstate  Commerce  Act,  where  the  shippers' 
and  communities'  interests  and  railroads'  financial  health  are  bet- 
ter taken  into  account. 

In  sorting  out  this  issue,  the  Congress  will  need  to  decide  wheth- 
er railroads  continue  to  require  special  treatment  in  merger  cases. 

Madam  Chairwoman,  that  concludes  my  testimony. 

Ms.  MOLINARI.  Thank  you  very  much.  We  do  appreciate  all  the 
cooperation  and  information  we  have  received  from  GAO.  Your 
analysis  will  help  us  greatly  in  the  future. 

Thank  you. 

Mr.  Hill.  Our  pleasure. 

Ms.  MOLINARL  Now  I'd  like  to  welcome  back  the  Honorable  Gail 
McDonald,  chairwoman  of  the  Interstate  Commerce  Commission, 
and  ask  you  if  you  would,  once  again,  re-introduce  the  commis- 
sioners who  are  here  with  you  today. 

Ms.  McDonald.  Thank  you.  Madam  Chairwoman  and  distin- 
guished members  of  the  subcommittee. 

Joining  me  again  today  is  Vice  Chairman  Linda  Morgan,  Com- 
missioner J.  J.  Simmons,  and  Commissioner  Gus  Owen.  Following 
my  brief  statement,  we  will  all  be  pleased  to  answer  your  ques- 
tions. 

We  appreciate  the  opportunity  to  discuss  the  Commission's  rail 
functions,  specifically,  which  functions  should  be  retained. 

The  Commission  strongly  believes  that  the  remaining  core  rail 
functions  should  be  administered  in  an  independent  forum.  Given 
the  nature  of  regulatory  decisions,  shippers,  carriers,  and  commu- 
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nities  we  believe  need  the  opportunity  to  participate  in  an  open 
process  with  an  open  public  record. 

You  have  heard  today  that  the  Staggers  Act  of  1980  is  one  of  the 
most  successful  pieces  of  deregulatory  legislation  this  Nation  has 
known.  We  agree.  The  genius  of  Staggers  is  its  commitment  to  al- 
lowing the  market  to  operate  freely,  while  recognizing  that  on  occa- 
sion markets  fail,  and  providing  the  opportunity  to  Government 
oversight  only  in  those  instances  of  market  failure. 

As  a  result  of  our  experience  implementing  Staggers,  the  Com- 
mission strongly  recommends  that  Federal  regulation  of  the  rail  in- 
dustry continue  in  the  following  areas:  rate  regulation,  consolida- 
tion, service  availability,  abandonments  of  rail  lines  and  dis- 
continuance of  rail  service,  line  constructions,  mandatory  inter- 
change, and  car  supply  and  car  hire. 

Given  the  rail  industry's  economic  characteristics  of  very  high 
fixed  investment  costs  and  of  substantial  barriers  to  entry,  regu- 
latory oversight  in  the  areas  of  rate  reasonableness  and  competitive 
access  are  important  to  protect  captive  shippers  and  connecting 
carriers. 

The  potential  for  market  concentration  in  the  rail  industry  and 
the  public's  interest  in  the  rail  network,  as  a  whole,  create  the  need 
for  Federal  review  of  line  transfers,  leases,  and  trackage  rights, 
and  line  sales  to  non-carriers. 

If  mergers  are  to  be  reviewed  at  the  Federal  level,  it  is  important 
that  these  alternative  approaches  to  consolidation  also  be  subject 
to  review.  If  they  are  not,  railroads  and  other  entities  could  accom- 
plish piecemeal  an  absent  oversight,  but  would  otherwise  require 
review.  The  level  of  review  can  and  should  vary  according  to  the 
need  for  it. 

Our  rail  network  is  comprised  of  many  carriers  operating  across 
many  jurisdictional  boundaries.  The  national  interest  in  uninter- 
rupted rail  service  establishes  a  public  need  for  uniformity  and  co- 
operation in  certain  practices  among  carriers;  thus,  we  recommend 
continued  mandatory  interchange,  regulation  of  through-routes,  car 
supply,  and  car  hire. 

The  national  interest  in  the  rail  network  and  the  dependence  of 
many  businesses  and  communities  on  rail  service  also  supports 
continued  review  of  requests  by  rail  carriers  to  discontinue  service 
and  to  abandon  lines.  Railroads  should  not  be  permitted  to  simply 
pick  up  their  track  and  leave  without  giving  affected  communities 
an  opportunity  to  protest  an  action  that  will  have  a  tremendous 
economic  impact. 

Given  the  effect  of  some  construction  cases  on  neighborhoods  and 
areas  through  which  lines  are  built,  we  also  think  that  some  review 
of  rail  construction  should  be  continued. 

Finally,  Federal  regulatory  oversight  is  needed  to  preempt  local 
or  State  control  of  the  rail  network  to  ensure  uniformity  and  co- 
operation in  the  use  of  the  network.  For  15  years  the  Staggers  Act 
has  provided  a  successful  balance  for  safeguarding  our  Nation's  rail 
network,  as  well  as  allowing  markets  to  operate  freely.  We  strongly 
advocate  retaining  this  careful  balance. 

Thank  you.  I  would  be  pleased  to  answer  questions. 

Ms.  MOLINARI.  Thank  you  very  much. 

Mr.  Canny. 
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Mr.  Canny.  Thank  you,  Madam  Chairwoman. 

We  appreciate  the  opportunity  to  present  the  Administration's 
views  on  the  continuing  economic  regulation  of  the  railroad  indus- 
try. 

We  were  directed  under  the  Trucking  Industry  Regulatory  Re- 
form Act  to  prepare  a  report  for  submission  to  Congress  on  the  ICC 
functions  that  should  be  retained,  those  that  might  be  amended  or 
repealed,  and  how  those  functions  ought  to  be  administered  in  the 
current  environment. 

It  has  taken  us  much  longer  than  we  wished  to  get  that  report 
completed,  but  we  do  have  it  completed  today  and  we  are  submit- 
ting it  to  the  committee  for  its  consideration  in  a  draft  form.  We 
are  also  making  it  available  for  public  comment  for  a  short  period 
of  about  2  weeks,  and  we  will  be  submitting,  at  the  earliest  pos- 
sible moment,  draft  legislation  that  would  embody  the  rec- 
ommendations in  that  report  for  the  consideration  and  use  of  the 
committee  as  you  continue  your  deliberations. 

I  have  submitted  extensive  testimony  which  I  would  like  to  have 
entered  into  the  record,  if  I  might,  and  I  will  try  to  summarize  it 
very  briefly. 

I  recognize  that,  as  I  am  the  last  speaker  today,  your  attention 
span  is  probably  not  going  to  be  very  high. 

We  agree  with  the 

Mr.  LiPlNSKi  [assuming  Chair].  I'm  waiting  on  every  word  you 
have  to  say. 

Mr.  Canny.  We  share  the  view  that  has  generally  been  espoused 
today  that  the  rail  industry  is  quite  healthy,  and  that  much  of  the 
credit  for  that  goes  back  to  the  Staggers  Rail  Act,  which  was  a  vi- 
sionary piece  of  legislation.  We  believe  that  those  reforms,  the  basic 
approach  to  regulation  of  the  industry  that  was  embodied  in  the 
Staggers  Act  should  be  continued. 

Specifically,  some  of  the  key  features  that  need  to  be  retained  are 
the  maximum  rate  regulation,  protection  of  captive  shippers,  and 
the  ability  to  contract,  and  we  would  propose  that  contracts  actu- 
ally be  further  deregulated.  We  don't  see  any  use  in  some  of  the 
regulatory  restrictions  that  currently  deal  with  contracts. 

Railroad  abandonments  we  think  need  to  be  treated  very  expedi- 
tiously. We  would  like  to  actually  remove  the  Federal  approval  au- 
thority dealing  with  abandonments,  but  retain  the  ability  to  deal 
with  other  elements  pertaining  to  abandonments,  such  as  keeping 
the  feeder  line  program,  the  rails  to  trails  program,  and  so  on,  in 
place. 

Mergers — we  have  already  discussed  with  this  committee  3 
weeks  ago  our  suggestion  that  we  believe  that  reviews  of  rail  in- 
dustry mergers  ought  to  be  performed  in  the  Department  of  Jus- 
tice, as  they  are  for  virtually  every  other  industry. 

Passenger  rail  issues,  specifically  resolution  of  conflicts  between 
Amtrak  and  the  freight  railroads,  we  believe  needs  continuing  over- 
sight and  a  forum  for  resolution  of  those  disputes,  and  that  func- 
tion should  be  maintained. 

We  also  think  that  the  exemption  authority  under  the  act  ought 
to  be  retained.  Chairman  McDonald's  testimony  noted  the  impor- 
tance of  retaining  that  authority. 
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Common  carrier  obligation  and  mandatory  switching  are  two  im- 
portant functions  that  need  to  be  retained  for  the  protection  of  both 
smaller  railroads  and  shippers. 

The  labor  protection  function  is  something  that  we  also  think 
needs  to  be  retained  in  order  to  permit  various  transactions  to  go 
forward  expeditiously.  We  are  recommending  that  that  function  be 
transferred  to  the  Department  of  Labor  for  administration,  in  the 
same  way  as  labor  protection  under  the  Federal  Transit  Act  is  han- 
dled. 

We  believe  that  jurisdiction  over  car  hire  and  interchange  issues 
should  be  retained  for  the  duration  of  the  current  deprescription 
agreement,  which  is  a  10-year  process  that  was  agreed  upon  by  the 
industry  and  approved  by  the  Commission.  We  think  that's  an  im- 
portant initiative,  and  it  needs  to  be  carried  out  to  its  conclusion. 
At  the  end  of  that  time  we  would  basically  favor  deregulation  of  car 
hire  arrangements. 

On  the  issue  of  State  and  local  regulation  of  the  industry,  we 
think  that  the  State  certification  process,  the  process  of  certifying 
State  regulation  that  is  now  in  the  act,  is  something  of  an  ineffi- 
cient anachronism.  We  would  recommend  that  State  regulation  in 
this  area  be  completely  preempted,  just  as  Congress  preempted 
State  trucking  regulation  last  year. 

There  are  a  number  of  other  functions  that  we  think  ought  to  be 
repealed — rate  discrimination,  the  commodities  clause,  and  so  on. 
Anti-trust  immunity  we  think  should  be  repealed,  as  well.  We  don't 
see  any  particular  need  for  any  remaining  anti-trust  immunity  au- 
thority in  the  act. 

Finally,  we  would  suggest  that,  with  respect  to  administration  of 
these  functions,  what  is  left  of  the  Commission's  authorities  is  rel- 
atively modest.  Our  estimates  are  that  there  would  be  approxi- 
mately 100  to  125  staff  years  required  to  administer  these  remain- 
ing functions.  Some  of  those  functions  could  be  handled  within  our 
Office  of  Motor  Carriers  in  the  Federal  Highway  Administration. 
Some  would  go  to  Justice.  Some  would  go  to  the  Department  of 
Labor.  The  remainder  would  be  handled  in  a  rail  regulatory  unit 
within  the  Department  of  Transportation. 

For  many  of  the  reasons  that  GAO  has  identified,  we  don't  see 
any  benefit  in  trying  to  form  a  merger  with  the  FMC.  We  think 
that  simply  administering  these  functions  within  DOT  will  be  quite 
sufficient.  We  can  put  insulated  or  bubbled  processes  in  place  for 
those  particular  kinds  of  transactions  where  there  might  be  a  con- 
flict of  interest,  and  we  think  that  in  other  cases  we  can  administer 
those  functions  quite  objectively  and  fairly,  just  as  we  do  in  dealing 
with  issues  in  the  aviation,  trucking,  and  other  industries. 

That  concludes  my  presentation.  I  would  be  happy  to  answer  any 
questions. 

Mr.  LiPiNSKi.  Thank  you  very  much.  I  did  listen  very  attentively 
to  every  word. 

The  ranking  minority  member  of  the  subcommittee  recognizes 
Mr.  Rahall. 

Mr.  Rahall.  Thank  you,  Mr.  Chairman. 

I  don't  have  any  particular  questions  right  now.  A  lot  of  the  testi- 
mony is  very  interesting,  and  we  appreciate  your  patience  in  being 
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with  us  all  today.  I  think  all  the  Commissioners  have  been  with  us 
all  day,  have  you  not? 

Ms.  McDonald.  Yes. 

Mr.  Rahall.  Taking  notes  ferociously  during  today's  testimony, 
as  we  noted,  as  well. 

Ms.  McDonald.  Looking  for  work,  I  guess. 

Mr.  Rahall.  Oh,  looking  for  work. 

Thank  you,  Mr.  Chairman. 

Mr.  LiPlNSKl.  Thank  you,  Mr.  Rahall. 

Before  Davey  Boone  Crockett  Clement  left,  he  asked  me  to  ask 
Mr.  Canny:  how  would  the  department  integrate  the  ICC's  rail 
functions  into  its  new  organizational  structure? 

Mr.  Canny.  That's  a  tough  one,  Mr.  Lipinski,  because  we're  still 
going  through  the  process  of  figuring  out  how  we  are  going  to  inte- 
grate our  new  organizational  structure  within  itself.  Our  basic  ap- 
proach for  restructuring  is  to  try  to  merge  the  surface  transpor- 
tation agencies — highways,  rail,  and  so  on. 

There  are  essentisdly  two  options  in  front  of  us  for  the  ICC  func- 
tions, and  we  haven't  reached  a  conclusion,  as  yet.  We  will  be  doing 
that  within  the  next  couple  of  weeks. 

One  is  to  form  a  rail  regulatory  unit  that  would  go  within  that 
integrated  Intermodal  Transportation  Administration.  The  alter- 
native would  be  to  make  it  a  unit  within  the  Office  of  the  Sec- 
retary. The  latter  approach  is  the  one  that  was  taken  at  the  time 
of  CAB  sunset,  where  we  took  the  remaining  Civil  Aeronautics 
Board  functions  that  transferred  to  us  and  put  them,  for  the  most 
part,  in  a  separate  unit  within  the  Office  of  the  Secretary. 

I  think  our  inclination  now  would  be  to  put  them  within  their 
Intermodal  Transportation  Administration  as  a  distinct  unit,  with 
someone  heading  that  operation  who  would  have  direct  authority 
and  line  responsibilities  delegated  from  the  secretary.  But  that's 
something  that  we  are  still  trying  to  think  through,  ourselves. 

Mr.  Lipinski.  Thank  you  very  much. 

I  appreciate  all  the  witnesses  being  here  today  and  all  their  testi- 
mony. Many  of  you  I  have  seen  individually  and  talked  to,  and  I 
appreciate  all  the  information  that  you  have  imparted  to  me.  This 
is  a  very  complex  issue.  I  thought  really,  before  the  chairman  of 
this  subcommittee  came  back  in,  that  Mr.  Rahall  and  I  were  going 
to  be  able  to  move  some  legislation  very  quickly. 

[Laughter.] 

Mr.  Lipinski.  I  had  in  mind  keeping  the  ICC  completely  intact, 
giving  rail  labor  unions  an  opportunity  to  strike  and  quadrupling 
labor  protections  from  6  to  24  years. 

[Laughter.] 

Mr.  Lipinski.  Madam  Chairwoman,  the  microphone  is  yours. 

Ms.  MOLINARI  [resuming  Chair].  I  have  to  keep  this  gavel  handy 
with  you  now,  Mr.  Lipinski. 

Mr.  Rahall. 

Mr.  Rahall.  Thank  you.  Madam  Chair. 

I  did  think  of  one  question  that  has  been  recalled  to  me. 

In  earlier  testimony  today  presented  by  Norfolk  and  Southern,  on 
behalf  of  a  number  of  the  railroads,  it  was  stated  that  the  Carmac 
amendment  should  be  retained.  I  guess,  Gail,  I  would  like  to  ask 
you  this  question:  as  you  know,  it  does  concern  uniform  terms  for 


205 

loss  and  damage  liability.  Do  you  concur  with  this  position  of  Nor- 
folk and  Southern? 

Ms.  McDonald.  Yes,  I  do.  I  think  it  adds  stability  to  the  process. 

Mr.  Rahall.  Second,  it  is  my  understanding  that  the  trucking  in- 
dustry may  seek  repeal  of  Carmac  as  it  applies  to  them.  Would  it 
be  appropriate  to  retain  it  for  rail  but  not  for  trucking? 

Ms.  McDonald.  I  think  we  need  to  retain  it  for  both.  As  I 
said 

Mr.  Rahall.  Both. 

Ms.  McDonald.  It  facilitates  the  efficient  handling  of  freight  for 
either  mode. 

Mr.  Rahall.  Thank  you  very  much. 

Ms.  Molinarl  Let  me  start  with  Mr.  Hill. 

Mr.  Hill,  you  mentioned  on  page  11  of  your  statement  that  an 
independent  or  a  FERC-type  agency  would  produce  the  least 
amount  of  savings.  My  question  is:  do  we  have  an  option,  in  your 
opinion,  of  maintaining  some  measure  of  decisional  independence 
within  DOT,  but  without  all  of  the  superstructure  that  goes  with 
a  full-blown  FERC? 

Mr.  Hill.  Do  you  mean  not  adopt  a  FERC  model  but  transfer  the 
function? 

Ms.  Molinarl  Is  there  something  between  just  transferring 
things  over  to  an  agency  and  DOT  and  FERC,  I  guess  is  my  ques- 
tion? 

Mr.  Hill.  I  think  the  question  focuses  on  just  what  level  of  regu- 
latory review  the  Congress  desires.  This  is  more  or  less  a  policy 
judgment  in  terms  of  whether  or  not  there  is  a  continued  need  for 
an  independent  regulatory  agency  to  make  these  decisions  or 
whether  these  activities  could  be  folded  into  an  Executive  Branch 
agency  like  the  Department  of  Transportation. 

As  you  know,  those  reviews  and  decisions  would  be  handled,  very 
differently  if  DOT  transferred  focus  to  DOT.  On  ensuring  safety 
and  infrastructure  investments,  whereas  an  independent  regu- 
latory agency  provides  a  different  level  of  review. 

Mr.  MULVEY.  We  offered  five  options.  We  looked  at  five  discreet 
options.  Obviously,  there  is  a  large  number  of  possibilities  and  com- 
binations within  those  options. 

To  answer  your  question,  you  could  tease  out  those  particular 
functions  you  would  want  to  preserve,  as  Mr.  Canny  was  saying, 
and  have  a  FERC-like  agency,  and  then  perhaps  move  some  of  the 
others  into  DOT. 

In  our  breakout,  we  create  a  FERC  agency  for  all  the  remaining 
ICC  functions  and  keep  them  all  together. 

But  yes,  to  answer  your  question  there  is  an  option  of  a  further 
subdivision. 

Ms.  Molinarl  Ms.  McDonald,  did  you  want  to  comment? 

Ms.  McDonald.  I  would  agree  that  it  is  a  pohcy  call,  and,  de- 
pending on  what  combinations  of  duties  you  think  are  core  and 
need  to  be  retained,  I  think  that  would  lead  you  to  whether  or  not 
you  felt  you  needed  the  independence. 

Remember,  the  independent  forum  does  provide,  it  seems  to  me, 
for  the  industries  regulated,  faster  resolution  of  their  industries, 
and  sometimes  a  resolution  that  is  not  as  easily  challenged  in  the 
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courts,  and  so  there  are  some  cost  savings  there  that  might  not  be 
calculated  just  on  the  surface. 

Ms.  Morgan.  I  would  also  say  that  obviously  there  are  other 
independent  agencies  dealing  with  other  industries,  and  so  I  think 
the  question  really  is,  given  the  functions  that  would  remain, 
whether  the  feeling  is  that  having  an  independent  forum  is  impor- 
tant to  resolve  those  matters. 

Clearly,  independence  gives  you  impartiality.  It  gives  you  con- 
tinuity in  decision-making,  as  well  as  an  ability  to  resolve  disputes, 
as  the  chairman  mentioned,  in  a  forum  that  I  think  does  provide 
for  efficient  government  under  certain  circumstances. 

Ms.  MOLINARI.  Commissioner. 

Mr.  Simmons.  Madam  Chairwoman  and  Members  of  Congress,  I 
really  believe  that  you've  had  a  parade  of  people  in  front  of  you 
today  indicating  to  you  that  the  industry  is  in  good  shape,  or  better 
shape  than  it  has  been  in  a  long  time. 

I  think,  in  large  measure,  that  is  due  to  our  carefully-measured 
responses  to  the  Interstate  Commerce  Act,  itself  I  hesitate  to 
throw  flowers  upon  our  Administration,  but  I  do  think  we've  done 
a  good  job.  I  would  hope,  in  your  deliberation — ^you  know,  the  Lord 
giveth  and  the  Lord  taketh  away,  and  that's  Congress. 

Ms.  MOLINARI.  You've  been  talking  to  Newt  Gingrich. 

[Laughter.] 

Mr.  Simmons.  Actually,  I  really  believe  and  hope  that  you  main- 
tain the  independence  of  this  agency,  because  we  struggle  every 
day  for  fairness  in  the  smallest  cases  or  the  largest  cases,  and 
that's  after  we  have  taken  all  the  responses  from  the  public.  I  can't 
imagine  any  other  forum  where  you  would  get  a  full  hearing  from 
everybody.  I  don't  know  that  these  functions  can  be  measured  in 
dollars.  They  are  in  the  long-range  savings  to  our  national  security 
when  we  actually  do  that. 

I  don't  want  you  to  think  that,  in  the  true  spirit  of  independ- 
ence— we've  got  522,  and  it  is  a  wonderful  document.  But  there  are 
some — if  you  notice,  I  did  concur  with  most  of  it.  I  didn't  agree  with 
some  of  the  other  things. 

I  think.  Congress,  in  its  deliberations — I  would  hope  that  we 
would  have  protracted  hearings  on  all  the  things,  even  that  we  sug- 
gested in  522  to  get  rid  of,  before  you  actually  do  it  because  it  has 
been  a  proven  factor  that  you  gain  a  lot  from  hearings,  and  I  would 
hope  that  we  have  protracted  hearings  when  you  get  in  that  part 
of  it. 

Listening  to  the  testimony  today,  I  would  hasten  to  say  that, 
from  our  standpoint,  that  our  very  presence  has  meant  a  lot  to 
lower  infractions  of  the  law.  It  is  just  like  your  driving  down  Inde- 
pendence Avenue  in  your  car  at  25  miles  an  hour.  If  a  policeman 
drives  up  beside  you,  you  are  going  to  look  down  at  your  speedom- 
eter to  make  sure  that  you  are  in  compliance  with  the  law,  and  I 
think  that's  the  function  we  have  served. 

Ms.  MOLINARI.  Commissioner  Owen,  did  you  want  to  add  any- 
thing to  that? 

Mr.  Owen.  Maybe  I  could  add  a  small  amount. 

Ms.  MOLINARI.  Sure. 
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Mr.  Owen.  I've  only  been  on  the  Commission  for  about  5  months, 
so  I'm  really  not  the  authority  yet  that  I  thought  I  was  after  2 
weeks  being  on  it. 

Ms.  MOLINARI.  It  never  stops  Members  of  Congress.  Jump  right 
on  in. 

Mr.  Owen.  Thank  you. 

I  have  also  submitted  additional  comments  on  the  522  report,  as 
I  submitted  to  each  member  of  the  panel  here  today. 

I  would  like  to  compliment  Congressman  Rahall  for  being  part  of 
the  Staggers  Act  and  implementing  that.  I  would  also  like  to  go 
further  than  that  and  compliment  the  Interstate  Commerce  Com- 
mission for  its  deregulatory  process  and  the  downsizing  it  has  done 
since  1980. 

When  you  take  a  look  at  this  agency,  it  has  been  a  model  of 
downsizing  and  cutting  the  cost  of  Government  and  increasing  the 
productivity  of  the  industry,  as  a  whole. 

I  think  that's  what  we  have  to  take  a  look  at  when  we  are  evalu- 
ating what  we  are  doing  today.  I  am  not  here  to  plead  the  case. 
I  could  go  home  tomorrow  and  probably  make  a  little  bit  more 
money,  and  it  is  a  little  bit  warmer  in  southern  California  right 
now.  We  haven't  had  the  plague  lately  or  any  thing  else  out  there 
to  disturb  us. 

But  when  we  take  a  look  at  this  agency  and  see  the  downsizing 
and  the  savings  and  the  benefit  to  the  consumer  and  to  the  public, 
as  a  whole,  and  to  the  industry,  as  a  whole,  and  then  we  take  a 
look  in  comparison  with  those  agencies  that  would  like  to  take 
those  portions  of  the  regulations  and  distribute  them  to  DOJ,  DOT, 
FCC,  Department  of  Labor,  whatever  they  might  be,  and  take  a 
look  at  their  growth  factor  since  1980,  then  we  say,  if  we  are  bas- 
ing all  of  this  on  economy  and  cutting  the  cost  of  Government,  then 
be  careful  where  you  place  those  regulations  because  there  is  a 
growth  factor  in  a  lot  of  these  other  places. 

I  don't  mean  to  point  the  finger  at  anybody,  but  in  Congress  and 
in  the  White  House — every  one  of  these  agencies  has  been  growing 
like  topsy  turvy  since  1980.  Yet,  the  Interstate  Commerce  Commis- 
sion has  continued  to  go  down  from — in  1978  I  believe  they  had 
2,300  employees,  and  now  they  are  down.  The  only  time  they  had 
to  go,  according  to  Congressional  action,  was  last  year,  I  believe, 
when  they  chopped  31  percent  off.  But  they  have  done  the 
downsizing  themselves  and  they  have  brought  forth  the  522  report 
here — at  the  prodding  of  Congress,  true.  They  need  to  do  more.  We 
need  to  identify  more  regulations  that  could  be  gotten  rid  of 
there — following  the  leadership  here,  this  started  in  1980 — and 
streamline  and  bring  it  up  to  date  to  cope  with  the  industry  as  we 
know  it  out  there  today. 

Other  than  that,  I  have  nothing  to  say. 

Thank  you. 

Ms.  MOLINARI.  Thank  you  very  much.  We  appreciate  certainly  all 
of  your  insights. 

Let  me  just  say  before  I  ask  one  more  question — and  then  we'll 
close  out — I  do  want  to  thank  the  Commission  members  that  are 
here  today  and  staff  for  all  the  work  that  they  have  done  to  project 
such  a  positive  case  and  give  us,  actually,  a  more  difficult  job. 
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As  you  know,  it  is  beyond  our  control  to  keep  the  ICC  alive.  Both 
the  republicans  voted  it — I  guess  under  a  democrat  majority  2 
years  ago,  actually — and  the  President  included  it  in  the  budget,  so 
it  is  clearly  the  will  of  Congress  to  continue  to  downsize  and  go  to- 
wards elimination;  nonetheless,  the  wonderful  job  that  you  all  have 
done,  as  exemplified  during  the  course  of  our  hearings  today  and 
the  dedication  that  brings  you  here  to  not  only  walk  away  from 
your  mission,  but  to  help  us  reformulate  it,  I  think  is  a  tremendous 
tribute  to  all  of  you.  We  appreciate  your  report  and  the  work  that 
went  into  it  and  the  work  that  you  have  all  done. 

I  thank  you  very  much,  and  I  hope  that  you  understand  that 
what  we  are  doing  here  today  is  certainly  not  a  reflection  on  your 
personal  dedication  to  the  cause.  We  thank  you  very  much. 

Let  me  just  ask  one  more  question.  I  guess  it  was  GAO  again, 
kind  of  as  a  red  flare  in  light  of  the  discussion  that  we  have  had 
in  light  of  Amtrak's  potentially  high  labor  protection  liabilities.  You 
estimated  that  ICC  severance  cost  could  be  at  $16  million  if  the 
agency  were  totally  shut  down.  I  guess  my  question  is:  is  that  typi- 
cal of  a  civil  service  severance  cost? 

Mr.  Hill.  That  is  the  estimate  we  present  in  our  testimony.  We 
have  not  made  any  comparisons  to  other  agencies. 

Ms.  McDonald.  I  think,  because  we  have  downsized  so  much,  we 
tend  to  have  employees  who  have  seniority,  so  perhaps  our  average 
cost  per  employee 

Ms.  Molinarl  That's  a  good  point. 

Ms.  McDonald. is  slightly  higher  than  another  agency  would 

be. 

Ms.  Molinarl  That's  a  good  point.  I  appreciate  that. 

Lastly,  Mr.  Canny,  let  me  just  ask  you  one  question.  How  do  you 
see  either  the  complete  or  partial  absorption  of  ICC  functions  into 
DOT  fitting  in  with  the  Administration's  new  redesign  of  DOT? 

Mr.  Canny.  Mr.  Lipinski  asked  the  same  question  while  you 
were  out. 

Ms.  Molinarl  I'm  sorry. 

Mr.  Canny.  Basically,  I  said  we  were  still  going  through  our  own 
restructuring  thinking.  It  seems  to  us  that  we  can  handle  the  re- 
maining functions.  We  are  estimating  about  100  people  would 
transfer  to  DOT  from  the  Commission. 

Let  me  say  parenthetically  that  I  share  the  same  views  you  do. 
We  think  the  Commission  has  done  terrific  work.  They  have  been 
very  helpful  to  us.  Chairman  McDonald  has  assigned  staff  to  help 
us  on  some  of  the  technical  issues,  and  we  expect  to  continue  to 
take  advantage  of  that. 

We  would  hope  in  the  transfer  to  be  able  to  use  not  only  the  staff 
that  is  expert  on  and  has  long  history  in  dealing  with  some  of  these 
issues,  but  also  to  carry  over  many  of  the  procedures,  the  prece- 
dents, and  the  basic  jurisprudence  that  the  Commission  has  estab- 
lished beyond  those  functions  that  we  transfer. 

The  motor  carrier  functions  that  would  transfer  would  go  directly 
into  our  Federal  Highway  Administration  Office  of  Motor  Carriers. 
For  the  rail  side  we  would  have  a  rail  regulatory  unit.  It  could  go 
either  in  the  Office  of  the  Secretary,  as  the  remaining  Civil  Aero- 
nautics Board  functions  that  transferred  to  us  did  in  1985,  or  it 
could  be  a  unit  within  the  new  proposed  Intermodal  Transportation 
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Administration,  with  appropriate  direct  lines  of  authority  so  that 
the  decision  maker  in  that  unit  would  have  the  necessary  authority 
to  make  final  decisions,  and  would  also  have  the  capability  of 
bringing  in  others  from  within  the  department — administrative  law 
judges  and  whatever  resources  might  be  most  appropriate,  to  re- 
solve issues. 

Ms.  MOLINARI.  Anything  else,  gentlemen? 

[No  response.] 

Ms.  MOLINARI.  With  that,  I'd  like  to  thank  you  all  and  encourage 
you  all  to  go  out  and  get  lunch  as  quickly  as  possible  before  you 
all  pass  out. 

I  do  thank  you  for  your  participation,  and  particularly  Mr.  Lipin- 
ski  and  Mr.  Rahall  for  hanging  in  there  with  us  this  afternoon. 

This  hearing  is  now  adjourned. 

[Whereupon,  at  2:50  p.m.  the  committee  was  recessed,  to  recon- 
vene at  the  call  of  the  Chair.] 
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Thank  you  for  inviting  DOT  to  give  its  views  on  the  rail  economic 
regulatory  provisions  of  the  Interstate  Commerce  Act. 

Our  charge  under  Sect.  210(b)  of  the  TIRRA  was  to  closely 
examine  the  Interstate  Commerce  Commission's  functions  to 
determine  which  are  still  needed  in  today's  competitive  economy, 
which  can  be  repealed  or  amended,  and  where  they  should  be 
administered.   Before  I  outline  our  recommendations  on  specific 
rail  provisions,  I'd  like  to  take  a  few  minutes  to  discuss  the 
way  we  approached  our  review. 

The  rail  economic  regulatory  structure  that  existed  between  1887 
and  1980  developed  because  railroads,  much  like  public  utilities, 
have  certain  characteristics  of  "natural"  monopolies:  the  cost  of 
providing  multiple,  competitive  rail  services  to  each  and  every 
shipper  is  prohibitive.   The  regulatory  regime  established  over 
the  years  resembled  that  used  for  other  natural  monopolies,  such 
as  gas,  electric  and  telephone  companies.   From  the  late  1800 's 
to  the  early  1900 's,  that  approach  made  a  good  deal  of  sense. 
Rail  was  the  only  game  in  town,  and  regulation  was  designed  to 
constrain  potential  abuses  by  railroads  and  to  set  reasonable 
rates  for  shippers.   The  ICC  regulated  all  facets  of  railroad 
operations  such  as  line  construction  and  abandonment,  mergers, 
conditions  of  service,  and  car  supply  and  tariffs;  its  objective 
was  to  reconcile  and  balance  the  conflicting  interests  of  the 
railroads,  shippers,  and  communities,  always  with  the  overarching 
need  for  an  efficient  national  rail  system. 

With  the  emergence  of  strong  competitive  alternatives,  chiefly 
motor  carriers,  but  also  pipelines  and  barges,  rail's  monopoly 
power  was  eroded,  in  part  because  the  other  modes  operated  under 
significantly  less  regulation,  and  had  considerably  more 
flexibility  to  tailor  rates  and  services  to  meet  shippers'  needs. 
The  railroads,  which  at  that  point  had  significant  excess 
capacity  and  were  saddled  with  a  rigid  regulatory  system,  were 
unable  to  respond  effectively  or  rapidly.   By  the  late  1960 's. 
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the  nation  was  left  with  a  rail  industry  providing  inadequate 
service  at  high  rates,  with  a  poor  safety  record  and  inadequate 
profit  to  maintain  the  system.  Only  those  with  no  alternatives 
were  shipping  by  rail.  In  the  1970 's,  these  problems  came  to  a 
head  -  eastern  and  midwestern  railroads  representing  about  one- 
quarter  of-  the  nation's  track  miles  were  bankrupt. 

Congress  first  addressed  the  rail  problems  in  the  Northeast, 
forming  Conrail  out  of  7  bankrupt  carriers,  eliminating 
duplicative  lines  and  investing  in  the  remaining  system  to 
develop  a  railroad  that  could  be  financially  viable  in  the 
private  sector.   While  this  solution  ultimately  proved  very 
successful,  it  was  also  extremely  costly  --  over  time 
approximately  $  7.8  billion  was  spent  buying  lines  from  the 
bankrupt  companies,  investing  in  plant  and  equipment  and  other 
actions  necessajry  to  make  Conrail  self-sustaining.   Congress 
chose  not  to  take  the  same  approach  when,  in  the  mid  1970 's,  it 
was  faced  with  the  bankruptcies  in  the  Midwest.   Instead,  the 
lines  of  the  bankrupt  carriers  were  sold  to  other  railroads  or 
allowed  to  be  abandoned. 

Congress  recognized  the  critical  role  that  inflexible,  unchanging 
regulation  had  played  in  creating  these  crises.   To  prevent 
complete  financial  collapse  of  the  industry,  it  was  essential 
that  the  Interstate  Commerce  Act  be  revamped  to  reflect  the 
competitive  realities  faced  by  railroads.  The  Staggers  Rail  Act, 
passed  in  1980,  was  the  Congressional  response. 

This  legislation  introduced  significant  rate  deregulation, 
allowing  pricing  flexibility  where  competition  is  effective  to 
protect  shippers  from  abuse.   It  also  retained  significant 
protections  for  shippers  in  situations  where  competition  is 
either  absent  or  weak.   Other  parts  of  the  Staggers  Act  show  this 
same  balance  between  flexibility  and  protection.   For  example, 
the  approval  process  for  line  abandonments  was  shortened 
considerably,  recognizing  the  carriers'  need  to  divest  assets  no 
longer  producing  sufficient  revenues.   However,  Congress  also 
ensured  that_  local  rail  service  could  be  maintained,  by  mandating 
that  those  willing  to  continue  rail  operations  could  acquire  an 
abandoned  line. 

Perhaps  the  most  significant  reforms  of  the  Staggers  Act  were  the 
recognition  of  the  need  for  differential  pricing  in  the  rail 
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industry  and  the  ability  of  railroads  and  shippers  to  sign 
contracts  for  service.   The  widespread  availability  of 
alternatives  for  most  rail  traffic  means  that  a  carrier  must  set 
rates  to  meet  its  competition  in  these  markets.   Requiring  all 
shippers  to  bear  a  similar  proportion  of  overall  system  costs 
would  drive  away  traffic  that  had  a  lower  cost  alternative. 
Captive  shippers,  those  with  no  alternative  but  rail,  would  be 
left  bearing  all  the  costs  of  rail  service  --or  carriers  would 
be  forced  into  bankruptcy. 

As  a  result  of  the  Staggers  Act  reforms,  the  health  of  the 
industry  has  improved  significantly:  for  the  12  months  ending 
September  30,  1994,  the  railroad  industry  earned  an  average  8.4 
percent  return  on  its  net  investment  base,  doubling  its  return  of 
1980  while  maintaining  its  market  share  of  about  38  percent. 
Carriers  have  invested  approximately  $190  billion  in 
infrastructure  and  equipment  since  1980,  allowing  much  needed 
rehabilitation  and  modernization  of  the  nationwide  rail  system. 

Best  of  all,  the  rail  industry's  transformation  has  not  been  at 
the  expense  of  shippers.   Overall  real  (inflation-adjusted) 
freight  rates  have  dropped  1.6  percent  per  year  since  1980  -- 
over  33  percent  overall.   Coal  rates  have  declined  1.8  percent 
per  year;  grain  and  chemicals  1.2  percent;  and  rates  for 
miscellaneous  mixed  shipments  --a  key  component  of  intermodal 
traffic  --  have  dropped  2.2  percent  annually.   Clearly,  a  wide 
cross-section  of  rail  shippers  --  including  some  thought  to  be 
captive  --  have  benefited  from  Staggers  Act  reforms. 

The  rail  industry  is  now  relatively  healthy,  and  the  critical 
freedoms  of  the  Staggers  Act  must  be  maintained  if  it  is  to 
remain  financially  successful.   Moreover,  the  basic  shipper 
protections  that  were  incorporated  in  1980  are  still  needed  today 
to  ensure  that  rates  and  services  for  captive  traffic  are 
reasonable.   However,  there  are  many  aspects  of  the  rail 
regulatory  system  that  can  be  revised,  modified  or  even 
eliminated  in  light  of  today's  and  tomorrow's  competitive 
realities. 

There  are  four  general  areas  of  rail  economic  regulation  that  can 
be  regarded  as  the  ICC's  most  significant  responsibilities  -- 
mergers,  maximum  rate  regulation,  passenger  issues  and 
abandonments. 
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DOT  has  already  testified  before  this  Committee  that  we  believe 
there  is  no  longer  a  need  for  specialized  provisions  for  railroad 
mergers.   Consolidations  among  rail  carriers  should  be  treated  in 
the  same  manner  as  those  in  any  other  industry,  and  reviewed  by 
the  Department  of  Justice  under  the  Clayton  Act . 

Maximmn  Rate  Regulation:   In  the  Staggers  Act,  Congress 
recognized  that  the  competitive  market,  where  it  existed,  offered 
the  best  protection  for  shippers  against  potential  abuse  by  a 
railroad.    Therefore,  the  Act  preserved  ICC  regulation  of 
maximum  rate  levels  only  where  competition  was  absent  or 
ineffective.   Rates  that  meet  certain  conditions  (primarily,  not 
exceeding  a  statutory  rate-to-variable  cost  ratio)  are  presumed 
reasonable;  for  rates  not  meeting  this  prima  facie  test,  the  ICC 
must  determine  that  competition  is  nonexistent  or  ineffective 
before  it  may  prescribe  a  maximum  reasonable  rate. 

Only  about  16  percent  of  rail  traffic,  based  on  revenues,  moves 
under  rates  subject  to  ICC  maximum  rate  jurisdiction.   There  are 
three  reasons  for  this.   First,  most  traffic  meets  the  prima 
facie  rate-to-cost  test.   Second,  the  Commission  has  used  its 
exemption  authority  under  49  U.S.C.  10505  to  exempt  major  classes 
of  traffic  (including  intermodal  shipments,  boxcar  traffic,  and 
grain  mill  products)  from  all  regulation,  because  there  is 
sufficient  competition  to  ensure  reasonable  rates.   Finally,  a 
significant  proportion  of  rail  shipments  moves  under  contracts 
negotiated  between  shippers  and  carriers,  and  the  ICC  has  no 
authority  to  review  contract  rates. 

The  relatively  few  maximum  rate  cases  that  have  come  before  the 
ICC  in  recent  years  could  be  taken  as  an  indication  that  there 
are  few  "captive"  shippers.   However,  it  is  probably  true  that 
not  all  rail  markets  are  competitive.  Many  shippers  of  coal, 
grain  and  chemicals  strongly  support  continued  maximum  rate 
regulation,  since  they  believe  they  have  few  economic 
alternatives  to  rail  transportation. 

Recommendation :  It  is  essential  that  the  existing  statutory 
protections  for  captive  shippers  established  by  the  Staggers  Act 
be  maintained.   Differential  pricing,  administered  through  the 
market  for  most  shippers,  is  the  most  effective  way  of  balancing 
railroad  and  shipper  needs.   For  shippers  where  competition  is 
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absent  or  ineffective,  the  rate  reasonableness  provisions  allow 
for  an  effective  simulation  of  a  market -based  price.   However,  we 
recognize  that  the  existing  approach  used  in  developing  a  maximum 
rate  level  --  the  ICC's  Constrained  Market  Pricing  procedures  -- 
can  pose  significant  hurdles  for  small  shippers  or  those  with  few 
financial  resources.   Therefore,  we  propose  that  DOT  continue  the 
ICC's  efforts  to  refine  and  simplify  the  procedures,  especially 
for  smaller  shippers,  so  that  they  are  not  unduly  burdened  by 
the  time  and  costs  of  pursuing  a  maximum  rate  complaint. 

Passenger  Transportation:  The  ICC  has  jurisdiction  over  passenger 
rail  transportation  as  well  as  freight  transportation.   With  the 
demise  of  the  private  rail  passenger  industry  and  the  formation 
of  Amtrak,  most  of  the  ICC's  activities  in  this  area  relate  to 
adjudicating  disputes  between  Amtrak  and  the  freight  railroads, 
over  whose  tracks  Amtrak  operates.  (And,  conversely,  similar 
disputes  in  the  relatively  rare  cases  where  a  freight  carrier 
operates  over  Amtrak's  track.)   The  ICC  also  has  jurisdiction 
over  aspects  of  commuter  rail  services,  including  authority  to 
regulate  route  discontinuances.   Additionally,  with  the  growth  in 
commuter  rail  services,  the  Commission  is  seeing  more  cases 
related  to  commuter  rail  access  to  freight  railroad  lines. 

Recommendation :  It  is  essential  that  a  forum  continue  to  be 
available  to  resolve  issues  between  Amtrak  and  commuter  railroads 
on  the  one  hand,  and  the  freight  railroads,  on  the  other,  as 
issues  of  track  access,  fees  and  other  matters  continue  to  arise. 
Absent  such  an  organization,  disputes  would  be  resolved  by  the 
courts,  a  long  and  expensive  process  with  an  uncertain  outcome 
given  their  lack  of  rail  expertise. 

With  respect  to  commuter  issues,  there  is  no  need  to  continue 
federal  oversight  of  service  starts  or  discontinuances.   This 
oversight  was  needed  when  privately-owned  railroads  provided 
commuter  service,  to  balance  community  interests  with  a  carrier's 
financial  needs.   Today,  commuter  service  is- provided  by  public 
agencies,  either  directly  or  through  contracts  with  private 
operators.   However,  there  is  still  a  need  for  federal  oversight 
on  issues  concerning  commuter  rail  access  to  freight  right-of- 
way,  to  ensure  that  commuter  service  can  operate  efficiently  and 
that  interstate  commerce  is  not  unduly  affected  by  local 
passenger  traffic. 
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Line  Abandonments:   A  railroad  may  not  abandon  or  discontinue 
service  over  a  rail  line  without  prior  approval  from  the  ICC. 
The  ICC  must  balance  the  railroad's  need  for  adequate  revenues 
with  the  community's  need  to  preserve  necessary  service.   Lines 
where  there  has  been  no  overhead  (i.e.  non-local)  traffic  for  at 
least  two  years  may  be  abandoned  automatically,  under  an 
exemption  established  by  the  Commission.   The  Commission  has 
also,  as  a  policy,  granted  approval  for  abandonments  where  the 
carrier's  costs  were  not  covered  by  revenues  generated  by  the 
line.   In  recent  years,  few  abandonment  requests  have  been 
denied. 

The  ICC's  process  provides  notice  and  opportunity  for  shippers, 
communities,  and  new  operators  to  develop  alternatives  to 
abandonment.   Under  the  Staggers  Act,  the  ICC  can  require  a 
railroad  to  sell  a  line  proposed  for  abandonment  to  another 
operator  at  the  line's  "net  liquidation  value,"  even  if  the 
railroad  has  higher  offers  for  the  line  for  non-rail  use.   This 
is  to  assure  that,  if  at  all  possible,  rail  service  can  be 
maintained.   This  provision  has  been  extremely  successful  --  261 
small  railroads  formed  since  1980  are  currently  providing  local 
and  regional  rail  service  on  lines  "spun  off"  by  larger  carriers. 

There  are  a  number  of  ICC  programs  that  relate  directly  to  the 
ICC's  authority  over  abandonments: 

Financial  Assistance  Program:  The  staggers  Act  provides 
incentives  to  preserve  rail  service  on  lines  that  would 
otherwise  be  abandoned.   In  order  to  maintain  uninterrupted 
service,  the  ICC  has  a  program  that  sets  conditions  for 
developing  purchase  prices  or  subsidy  agreements  for  such 
lines,  if  the  railroad  and  the  potential  buyer  cannot  agree. 

The  ICC  also  examines  the  financial  credentials  of 
potential  purchasers  or  subsidizers,  to  ensure  that 
abandonment  applications  are  not  subject  to  undue  procedural 
delays  because  of  impractical  offers. 

Rails-to-Trails :   This  program  facilitates  voluntary 
preservation  ( "railbanking" )  of  rights-of-way  that  would 
otherwise  be  abandoned,  by  working  with  carriers,  states  and 
local  groups  to  convert  otherwise  unwanted  lines  into  non- 
motorized  trails. 
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Feeder  Line  Development  Program:  This  program  allows  the 
ICC  to  require  the  sale  of  a  rail  line  whose  shippers  are 
■  not  being  adequately  served.   These  cases  (which  have  been 
rare)  seem  to  occur  when  a  railroad  is  considering 
abandoning  the  line  but  has  not  yet  filed  an  application  to 
do  so. 

Recommendation :   The  requirement  for  prior  federal  approval  of  an 
abandonment  should  be  eliminated,  but  federal  oversight  over 
abandonments  should  be  retained  to  ensure  adequate  advance 
notification  to  affected  shippers  and  communities,  and  to 
administer  these  three  programs  that  promote  creation  of 
shortline  railroads  and  railbanking.   DOT  would  actively  pursue 
administrative  steps  to  simplify  the  application  and  paperwork 
burden,  particularly  for  small  carriers  seeking  to  abandon 
service. 

Other  ICC  Functions 

There  are  over  200  other  rail-related  provisions  of  the 
Interstate  Commerce  Act,  in  addition  to  the  four  major  functions 
discussed  above.   Many  are  critical  to  carrying  out  the  Staggers 
Act's  twin  goals  of  allowing  competition  to  function,  while 
protecting  shippers  where  competition  is  nonexistent  or 
ineffective.   Some  provisions  --  such  as  the  authority  to  enforce 
USDA  standards  for  livestock  --  are  anachronisms  that  have 
outlived  their  usefulness.   Others,  while  minor,  are  very 
necessary.   The  following  discussion  analyzes  the  most  important 
functions  DOT  recommends  be  maintained  (either  as  they  currently 
exist  or  in  modified  form)  as  well  as  many  of  the  functions  that 
can  be  eliminated  as  unnecessary  or  outmoded. 

BxgBtption  Authority;  One  of  the  primary  aims  of  the  Staggers  Act 
was  to  give  the  rail  industry  the  flexibility  to  provide  services 
and  rates  in  a  competitive  market.   The  exemption  provision 
charges  the  ICC  to  exempt  rail  carriers,  services,  and 
transactions  from  regulatory  scrutiny  where  the  agency  finds  that 
regulation  is  not  necessary  to  carry  out  the  Rail  Transportation 
Policy,  and  the  transaction  or  service  is  of  limited  scope  or 
shippers  do  not  need  protection  from  the  abuse  of  market  power. 
(The  Commission  may  not  exempt  carriers  from  intermodal  ownership 
prohibitions,  from  loss  and  damage  obligations,  or  from  labor 
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protection  obligations.)   The  Commission  also  has  the  authority 
to  revoke  an  exemption  if  it  finds  it  to  be  necessary. 

The  exemption  provision  has  proven  to  be  one  of  the  Staggers 
Act's  most  significant  innovations.   Using  this  broad  authority, 
the  ICC  has  exempted  significant  classes  of  traffic- subject  to 
intense  competition  --  e.g.,  intermodal  shipments,  perishables, 
and  a  wide  range  of  manufactured  items.   It  has  also  exempted 
transactions  such  as  line  sales  to  new  carriers,  joint  relocation 
projects,  voluntary  trackage  rights  agreements  and,  under  certain 
circumstances,  abandonments.   The  traffic  exemptions  have  allowed 
railroads  to  retain  or  increase  market  share  and  meet  competition 
by  offering  innovative  rates  and  services  without  regulatory  lag. 
The  exemptions  of  transactions  have  also  lifted  significant 
paperwork  burdens  for  actions  that  were  approved  routinely,  thus 
cutting  administrative  costs  for  the  railroads  (and,  ultimately, 
shippers)  and  the  ICC  itself. 

Recommendation :  This  authority  to  lift  regulatory  requirements 
administratively  should  be  retained,  and  used  aggressively.   It 
has  proven  to  be  a  particularly  useful  way  to  promote  competition 
and  eliminate  costly  regulatory  lag  and  unnecessary  paperwork. 

Rail-Shipper  Contracts:   Along  with  the  exemption  authority,  the 
legalization  of  railroad/shipper  contracts  has  proven  to  be  among 
the  most  important  reforms  of  the  Staggers  Act.   Prior  to  1980, 
railroad  contracts  were  held  to  be  anticompetitive,  despite  the 
fact  that  such  agreements  were  legal  for  barges  and  motor 
carriers.  The  ICC  had  long  held  that  rail  contracts  "tied  up" 
traffic  covered  by  the  agreement,  preventing  other  carriers 
making  the  shipments  as  long  as  the  contract  was  in  force. 

Since  1980,  rail  contracts  have  been  widely  accepted;  over  15,000 
new  or  extended  contracts  are  filed  annually,  covering  all 
classes  of  traffic,  with  terms  ranging  from  several  days  to 
several  years.   It  is  clear  that  they  have  become  a  routine  way 
of  doing  business  for  both  railroads  and  shippers.   However, 
certain  statutory  limitations  and  reporting  requirements,  imposed 
when  rail  contracts  were  a  new  concept,  have  outlived  their 
usefulness . 

Specifically,  there  is  still  a  statutory  requirement  that 
railroads  file  both  complete  contracts  and  summaries  that  contain 
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nonconfidential  data,  although  the  ICC  granted  a  partial 
exemption  in  1992  that  requires  only  filing  a  summary  for  non- 
grain  contracts.   Grain  contracts  have  not  been  exempted,  and  the 
statute  requires  that  the  full  text  be  filed.   Railroads  must 
have  advance  approval  to  commit  more  than  4  0  percent  of  any  one 
car  type  to  contract  service.   Grain  shippers  and  ports  have 
certain  rights  to  challenge  contracts  as  discriminatory,  although 
the  ICC  indicates  that  these  rights  have  been  very  infrequently 
exercised. 

Recommendation :   Fourteen  years  of  successful  experience  with 
rail/shipper  contracts  appears  to  have  mitigated,  if  not 
completely  eliminated,  much  of  the  apprehension  with  which  these 
agreements  were  greeted  in  1980.   Railroad  contracts  should  be 
treated  in  the  same  manner  as  contracts  for  any  other  form  of 
transportation.   They  should  be  unregulated,  confidential,  and 
left  to  the  courts  to  enforce. 

Tjabpr  protection:  The  Commission  is  required  to  impose  labor 
protective  conditions  on  three  categories  of  rail  transactions: 
rail  carrier  consolidations;  lesser  forms  of  inter-carrier 
consolidations  through  line  transfers,  leases,  and  trackage 
rights  arrangements;  and  line  abandonments.   These  conditions 
must  provide  an  arrangement  that  is  at  least  as  protective  for 
employees  who  are  adversely  affected  by  the  transaction  as  the 
protection  historically  imposed  by  the  Commission  and  contained 
in  the  legislation  creating  Amtrak.   Protection  imposed  in  these 
transactions  is  not  subject  to  bargaining  under  Railway  Labor  Act 
procedures,  thus  eliminating  any  lag  in  implementing  the 
transaction. 

Recommendation :   To  preserve  smooth  and  rapid  facilitation  of 
mergers,  other  consolidations,  line  sales  and  abandonments,  we 
believe  this  provision  should  be  retained  and  administered  by  the 
Department  of  Labor. 

Line  transfers,  leases  and  trackage  rights  and  line  sales  to  non- 
carriers:   The  ICC  has  broad  oversight  of  "  [a] greements  between 
carriers  for  a  transfer  of  operating  authority  from  one  railroad 
to  another  or  for  joint  use  of  facilities  --  by  line  sales, 
leases,  or  trackage  use  arrangements.   All  these  require  prior 
review  and  approval  under  a  public  use  standard.   ICC  approval 
automatically  confers  antitrust  immunity  from  other  federal  and 
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state  laws  that  might  otherwise  be  used  to  block  such  a 
transaction. 

Section  11343,  which  applies  to  transactions  between  existing 
carriers,  covers  consolidations  of  operations  short  of  a  merger 
of  two  complete  rail  systems  -^voluntary  trackage  rights,  sales, 
joint  facilities  operations,  for  example.   Many  of  the  routine 
actions  under  this  provision  have  been  exempted  under  4  9  U.S.C. 
10505,  most  importantly  transfers  between  carriers  that  do  not 
create  a  contiguous  rail  system.   (Certain  transfers  raise 
competitive  issues  similar  to  those  involved  in  mergers.) 
Approval,  whether  through  the  exemption  process  or  through  ICC 
review,  preempts  otherwise  applicable  state  regulations. 
Employees  affected  adversely  by  these  transactions  may  be 
entitled  to  labor  protection. 

Section  10901  covers  line  sales  to  "non-carriers"  --  interpreted 
as  new  railroads.   The  Commission  applies  a  broad  "public 
convenience  and  necessity"  standard  in  deciding  these  matters. 
There  are  two  major  purposes  of  this  provision:  (1)  to  ensure 
that  the  public  is  not  harmed  by  transfers  of  lines  to  entities 
that  are  not  able  to  provide  needed  rail  service,  and  (2) ,  to 
ensure  that  the  buyer  is  truly  a  "non-carrier",  since  labor 
protection  is  not  mandated  for  transactions  under  this  provision, 
in  contrast  to  those  under  falling  under  Section  11343. 

Many  of  the  261  shortline  railroads  created  since  1980  and  still 
in  operation  were  formed  by  sales  under  Section  10901,  preserving 
local  service  (and  over  8,000  local  jobs),  on  lines  that  would 
otherwise  have  been  abandoned  by  Class  I  carriers .   The 
Commission's  chief  concern  has  been  to  ensure  that  these  sales 
are  indeed  sales  to  a  new  "non-carrier"  and  not  sham  transactions 
designed  solely  to  avoid  labor  protection.   Many  transactions 
under  this  provision  have  been  exempt  from  filing  requirements, 
save  advance  notification,  with  the  burden  on  opponents  of  a 
transaction  to  demonstrate  why  the  Commission  should  investigate 
the  sale  in  depth. 

Recommendation :    We  believe  that,  like  rail  mergers,  overall 
review  of  line  sales,  transfers,  trackage  rights  and  other  joint 
facilities  agreements  should  be  performed  under  the  antitrust 
laws  by  the  Department  of  Justice.   However,  it  is  important  to 
continue  distinguishing  between  sales  to  existing  and  new 
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railroads,  in  order  to  stimulate  creation  of  new  shortlines  and 
preserve  local  rail  service.   Therefore,  we  recommend  that  the 
provisions  be  revised  to  preserve  authority  for  DOT  to  rule  on 
whether  the  purchaser  of  a  line  is  an  existing  carrier  or  a  non- 
carrier,  for  labor  protection  purposes.   This  responsibility 
could  continue  to  be  exercised  under  the  exemption  procedures 
established  by  the  ICC. 

Reaaoni^blB  Pr^cticeB:   The  ICC  has  authority  to  review  a 
railroad's  practices  with  regard  to  shippers,  including  such 
items  as  storage  charges  on  empty  rail  cars,  use  of  privately- 
owned  cars,  and  inspections  of  grain  cars.   In  the  past,  captive 
shippers  have  claimed  that  they  receive  poorer  service  than 
shippers  with  transportation  options;  reduced  service  is  often 
equivalent  to  increased  rates. 

Recommendation :  Authority  over  practices  is  appropriate  in  cases 
where  maximum  rate  regulation  is  necessary,  since  a  railroad 
might  be  able  to  change  its  practices  in  lieu  of  a  rate  increase 
(e.g.  raise  storage  charges  on  cars).   If  a  railroad  does  not 
have  market  power,  the  carrier's  aibility  to  engage  in 
unreasonable  practices  is  limited  by  competition.   Therefore,  DOT 
believes  jurisdiction  over  reasonable  practices  should  be 
modified  to  cover  only  those  circumstances  involving  captive 
shippers. 

Rail  Car  Supply  *"'^  Intareh«T»y   The  ICC  has  authority  over  the 
terms  and  conditions  --  including  price  --  under  which  railroads 
make  their  equipment  fleet  available  to  shippers  and  other 
carriers.   Railroads  may  set  these  terms  and  conditions 
collectively,  through  agreements  that  receive  antitrust  immunity. 
Antitrust  immunity  may  also  be  granted  to  car  pooling  agreements. 
These  agreements  are  designed  to  ensure  that  cars  can  be 
interchanged  freely  and  efficiently  throughout  a  nationwide  rail 
system. 

Regulated  or  collectively- set  rates  cannot  ensure  that  the 
carriers  will  acquire  and  maintain  sufficient  equipment  to  serve 
shippers.   Recognizing  that  market -based  pricing  is  the  only  way 
that  carriers  can  earn  a  rate  of  return  that  will  allow 
investment  to  sustain  an  adequate  car  fleet,  the  ICC  has 
completely  deregulated  the  setting  of  prices  --  per  diem,  or  car 
hire  --  for  some  types  of  rail  equipment,  including  trailers  used 
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in  intermodal  service.   Car  hire  for  all  other  equipment 
purchased  before  January  1993  is  being  deregulated  over  a  10 -year 
period  that  started  in  January  1994,  based  on  an  agreement 
negotiated  among  all  classes  of  railroads  and  other  car  owners, 
and  adopted  by  the  ICC.  Equipment  bought  since  January  1993  has 
been  deregulated. 

Recommendation :   Agreements  that  set  operating  practices  and 
rules  can  be  established  without  antitrust  risk;  therefore, 
removing  antitrust  immunity  for  such  agreements  will  not 
jeopardize  efficient  rail  car  interchange.   However,  the  car  hire 
rate  rules  established  under  the  negotiated  agreement  represent  a 
significant  effort  by  all  parts  of  the  rail  industry  --  large  and 
small  railroads,  investors  and  the  ICC  --to  phase  in 
deregulation  gradually,  and  not  unduly  disrupt  efficient 
interchange.   Therefore,  authority  to  oversee  the  negotiated 
agreement  should  be  continued  until  the  10 -year  deregulation 
period  is  completely  phased  in. 

Rail  Sarvlca  orders:   The  ICC  issues  orders  that  authorize  a  rail 
carrier  to  use  the  equipment  or  lines  of  another  rail  carrier 
that  suddenly  fails  to  provide  service  --  for  example,  in  the 
case  of  bankruptcy  or  natural  disaster. 

Recommendation :  This  function  should  be  retained  to  preserve 
service  to  shippers  in  emergencies,  should  agreements  between 
carriers  not  be  reached  in  a  timely  manner. 

Competitive  aeceaa :   This  authority  covers  applications  to  grant 
one  railroad  reciprocal  switching  or  terminal  access  trackage 
rights  over  another  railroad.   It  provides  a  mechanism  to 
increase  competition  in  cases  where  such  a  .remedy  is  deemed 
appropriate.   Competitive  access  is  another  tool  for  assuring 
that  captive  shippers  receive  adequate  service  at  reasonable 
rates.   However,  it  must  be  exercised  judiciously. 

Recommendation:   We  believe  competitive  access  authority  should 
be  retained  in  its  current  form.   However,  it  should  only  be 
considered  as ■ a  remedy  in  captive  shipper  situations. 

Line  Conatruetion:   ICC  approval  is  required  for  the  construction 
of  new  rail  lines  or  line  extensions.   The  original  purpose  of 
this  provision  was  to  protect  railroads  from  themselves,  by 
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assuring  that   construction  projects  would  not  drain  the 
resources  of  the  railroad  and  reduce  their  ability  to  serve 
existing  shippers.   Currently,  the  Commission's  review  covers  all 
environmental  and  community  impacts  of  the  construction,  and  ICC 
approval  prevents  attempts  by  competitors  to  block  crossing  of 
their,  rights-of-way.   Most  of  these  cases  involve  extending  a 
line  to  offer  a  shipper,  often  a  utility  or  a  mine,  a  competitive 
alternative  to  the  service  offered  by  its  existing  rail  line. 

Recommendation :   We  believe  this  provision  should  be  retained  in 
a  modified  form,  only  to  preserve  authority  over  new  construction 
where  it  would  cross  another  railroad's  line.   It  is  important  to 
ensure  that  new  service  cannot  be  blocked  by  other  carriers 
seeking  to  prevent  additional  competition;  however,  it  is  also 
critical  that  the  new  line  not  interfere  unduly  with  operations 
on  the  line  to  be  crossed.   Only  an  agency  with  expertise  in  rail 
operations  can  make  that  determination. 

Recordation  of  T.H^na-   A  mortgage,  lease,  equipment  trust 
agreement,  or  conditional  sales  agreement  relating  to  a  railroad 
car  or  locomotive  filed  with  the  ICC  "is  notice  to,  and 
enforceable  against,  all  persons,"  and  satisfies  other  federal  or 
state  laws  relating  to  the  recordation  of  documents.   Without  a 
centralized  nationwide  system,  financing  documents  related  to 
rolling  stock  would  have  to  be  recorded  in  4  9  states,  Canada  and 
Mexico,  because  US  equipment  moves  about  so  widely.  In  some 
states,  recordation  might  have  to  be  made  in  every  county  as 
well.   To  maintain  the  recordation  system  privately  at  a  national 
level  would  require  amending  the  Uniform  Commercial  Code  to 
preempt  state  law. 

Recommendation :   The  system  administered  by  the  ICC  is  an 
effective,  low  cost  and  valuable  service  for  the  railroad  and 
financial  sectors.   Requiring  recordation  of  liens  at  the  state 
(or  county)  level  would  be  extremely  burdensome  and  costly  for  an 
industry  that  operates  nationwide,  and  might  add  significantly  to 
the  cost  of  financing  rail  equipment.   Therefore,  we  recommend 
the  system  initially  be  maintained  at  the  federal  level,  funded 
entirely  through  user  fees.   However,  DOT  will  study  the 
possibility  of  privatizing  the  system. 

Stata  Cartifieation:   Since  the  Staggers  Act,  states  may  not 
regulate  intrastate  railroad  rates  and  rate-related  matters, 
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except  in  accordance  with  the  standards  and  procedures  of  the 
ICA,  and  only  if  the  Commission  certifies  that  the  state's 
standards  and  procedures  comply  with  the  ICA.  In  the  1970 's, 
restrictive  state  regulations  on  abandonments  and  rates 
contributed  significantly  to  the  rail  industry's  decline.   This 
provision  was  included  in  the  Staggers  Act  to  ensure  that 
restrictive  state  regulation  would  not  hinder  interstate  commerce 
or  interfere  with  the  interstate  rail  system,  or  thwart  the 
regulatory  reforms  of  the  Act. 

Recommendation :   Federal  and  state  rail  economic  regulation  must 
be  consistent;  however,  the  certification  procedures  are  a 
cumbersome  means  of  achieving  this  consistency.   Instead,  we 
believe  state  authority  should  be  preempted  by  statute,  as  was 
recently  done  with  motor  carrier  regulation  under  P.L  103-105. 
Without  federal  preemption,  rail  transactions  would  be  subject  to 
numerous  state  and  local  laws.   Securing  approval  for  actions 
would  become  more,  rather  than  less,  burdensome,  and  transactions 
that  promote  efficiency  in  the  rail  industry  would  be 
jeopardized. 

Rates  on  MOB-FarroUB  Recyclablea:   Congress  has  established  a 
number  of  statutory  provisions  to  encourage  industrial  use  of 
recyclable  materials.   In  particular,  for  recyclables  other  than 
scrap  iron  or  steel,  rail  rates  must  be  maintained  at  revenue-to- 
variable  cost  ratio  levels  no  greater  than  the  average  cost  ratio 
that  carriers  would  be  required  to  realize  in  order  to  cover 
total  operating  expenses  plus  a  reasonable  profit. 

Recommendation :   Support  for  recycling  may  be  justified  on  the 
basis  of  a  public  policy.   However,  railroads  and  other  shippers 
should  not  be  required  to  cross-subsidize  recyclables  shipments, 
which  could  be  the  result  of  rate  levels  set  by  statute  or 
regulation.   Moreover,  intermodal  competition  will  likely  assure 
competitive  rates.   We  believe  these  specialized  provisions 
should  be  repealed. 

Rate  DiRr!T-iin<Ti«Hpy^-   A  railroad  "may  not  subject  a  person, 
place,  port,  or  type  of  traffic  to  unreasonable  discrimination." 
Additionally,  shippers  may  not  be  charged  a  greater  rate  for 
shipments  over  a  portion  of  a  route  than  the  rate  for  shipment 
over  the  entire  route  (the  "long  haul/short  haul  provision"). 
The  rate  discrimination  clause  was  intended  to  prevent  shippers 
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from  being  denied  "equal"  access  to  the  national  rail  system 
through  disparate  pricing.   Contracts,  joint  rates  and  rates  over 
different  routes  are  not  subject  to  the  provision,  and  the 
Commission  has  exempted  all  rail  rates  and  charges  from  the  need 
for  approval  prior  to  departing  from  the  long  haul/short  haul 
provision. 

Recommendation :   This  provision  is  a  holdover  from  the  pre- 
Staggers  Act  era,  when  rate  equalization  was  the  standard  and 
carriers  practiced  collective  ratemaking.   It  is  an  anachronism 
that  runs  contrary  to  the  Staggers  Act's  emphasis  on  flexible  and 
competitive  ratemaking.   We  recommend  that  it  be  repealed. 

CnmrnnAi ties  Clause :   A  railroad  may  not  transport  in  interstate 
commerce  an  article  or  commodity  (other  than  timber  and  timber 
products)  that  is  owned  by  the  carrier  or  manufactured,  mined,  or 
produced  by  the  carrier  or  under  its  authority,  unless  the 
commodity  is  necessary  and  intended  for  use  in  the  business  of 
the  carrier  (e.g.,  ballast).   This  provision  prevents  railroads 
from  competing  with  shippers  whom  they  serve.   While  this  ban  may 
have  been  justified  in  an  era  when  railroads  had  significant 
monopoly  power  and  owned  mines  or  mineral  rights,  it  seems 
irrelevant  today.   Indeed,  to  the  extent  that  there  is  concern 
regarding  this  issue,  it  is  that  the  clause  inhibits  shippers 
from  purchasing  lines  that  would  otherwise  be  abandoned. 

Recommendation:  This  provision  serves  no  purpose  in  today's 
environment,  and  we  believe  it  should  be  repealed. 

AntitniBt  limmmitv  for  Rail  Activities:   This  authority  exempts 
certain  specific  activities  from  federal  and  state  antitrust  laws 
and  covers:  rail  consolidations;  intercarrier  line  transfers, 
leases  and  trackage  rights;  pooling  agreements  covering  traffic, 
service,  equipment,  or  revenues;  and  certain  joint  ratemaking 
activities.   Once  the  specific  activity  is  approved  by  the 
Commission,  it  is  immune  from  challenge  as  anticompetitive.   For 
example,  the  ICC  approves  pooling  agreements  such  as  Trailer 
Train  (a  company  established  by  the  major  railroads  to  own  and 
operate  a  pool  of  certain  types  of  cars  --  e.g.  autorack  cars, 
intermodal  flat  cars  --   that  are  operated  according  to  the 
pooling  agreement)  and  other  activities  that  otherwise  might  come 
under  Department  of  Justice  scrutiny  as  anticompetitive. 
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Recommendation :   DOT  has  already  testified  that  rail  mergers  and 
consolidations  should  not  receive  special  protections  under  the 
antitrust  laws.   Similarly,  we  believe  that  operating  agreements 
such  as  those  that  cover  equipment  pooling  should  be  reviewed 
under  the  antitrust  laws,  and  not  afforded  antitrust  immunity. 
Under  the  "rule  of  reason"  test  employed  by  the  Department  of 
Justice  to  evaluate  joint  ventures,  efficiencies  and  economies 
are  balanced  against  anticompetitive  effects,  just  as  in  an 
investigation  under  the  Interstate  Commerce  Act  standard.   We  do 
not  believe  antitrust  immiinity  needs  to  be  retained  to  ensure 
smooth  and  interconnected  rail  operations. 

Interlocking  Offieara  and  Dlraetora:   A  person  may  not  serve  as  a 
director  or  officer  of  more  than  one  rail  carrier  unless  the  ICC 
has  determined  that  public  or  private  interests  will  not  be 
adversely  affected.   This  restriction  is  intended  to  prevent  one 
carrier  being  operated  for  the  benefit  of  auiother  in  a  manner 
that  results  in  a  lessening  of  competition.  The  Clayton  Act, 
however,  already  contains  a  provision  that  prohibits  potential 
anticompetitive  interlocks. 

Recommendation :  There  is  no  need  for  the  railroad  industry  to 
have  greater  restrictions  on  officers  and   directors  than  other 
industries.   We  recommend  that  this  provision  be  repealed,  and 
tiie  general  interlock  provision  of  section  8  of  the  Clayton  Act 
should  apply. 

Railroad  Sacuritlaa :   By  statute,  railroads  are  required  to 
obtain  ICC  authorization  to  issue  securities  or  to  assume  an 
obligation  or  liability  with  respect  to  the  securities  of 
another.   Unlike  securities  in  other  industries,  the  ICC's 
authority  protects  railroad  securities  from  review  and  revision 
by  states. 

Recommendation :  This  provision  predates  the  broader  securities 
laws  in  place  now.   There  is  no  reason  to  continue  separate 
requirements  and  review  procedures  for  rail  securities.   The 
Securities  and  Exchange  Commission,  states  and  other  government 
entities  should  be  able  to  adequately  deal  with  any  issues  this 
provision  was  designed  to  address. 

Rail  Valuation  studlaa:   The  ICC  is  charged  with  valuing  all   - 
property  owned  or  used  by  each  rail  carrier.   These 
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determinations  of  "fair  value"  were  intended  to  supply  the  basis 
for  determinations  of  rate  reasonableness.   The  ICC  now  relies  on 
book  value,  rather  than  independent  field  evaluations,  to  value 
property  for  regulatory  purposes . 

Recommendation:  There  is  no  reason  to  retain  this  provision. 

**•* 'fl •■ 'num  Rat:eg'   Rail  carriers  are  prohibited  from  establishing 
rates  below  a  "reasonable  minimum"  to  protect  railroads  from  rate 
wars  and  "destructive  competition."   The  Commission  has  held  that 
this  minimum  is  effectively  the  "out-of-pocket"  cost  incurred  in 
providing  the  service . 

Recommendation :  This  authority  should  be  repealed.   In  today's 
market  there  is  significant  intermodal  and  intramodal 
competition,  with  easy  entry  for  motor  and  water  carriers.   In 
addition,  while  less  pervasive,  there  is  the  possibility  of  rail 
entry,  through  purchase  of  existing  lines) .   Thus,  we  do  not 
believe  there  is  a  need  to  protect  competitors  from  eachfother. 

Intermodal  Transportation:   The  ICC  has  the  authority  to  prohibit 
the  acquisition  of  a  water  carrier  or  a  motor  carrier  by  a  rail 
carrier.   ICC  may  also  prescribe  joint  rates  and  through  routes 
on  intermodal  rail -water  movements.   The  deregulation  legislation 
of  1977-80  has  resulted  in  an  enormous  increase  in  intermodal 
traffic.   However,  there  are  still  some  remaining  hindrances  that 
could  impede  intermodal  acquisitions.   There  is  no  longer  any 
economic  rationale  for  these  restrictions.   We  recommend 
elimination  of  all  restrictions  against  intermodal  ownership  and 
removal  of  Federal  jurisdiction  over  intermodal  rates,  routes, 
and  practices. 

Administration  of  PoTnanninq  ICC  I^inctiona :   TIRRA  identified  a 
wide  range  of  organizational  choices  for  relocating  ICC 
functions.   These  included  retaining  the  ICC  in  its  current  form, 
merging  the  ICC  into  DOT  as  an  independent  agency,  merging  ICC 
into  DOT  but  not  as  an  independent  agency,  eliminating  the  ICC 
and  transferring  all  or  some  of  its  functions  to  DOT  or  other 
Federal  agencies,  and  combining  the  ICC  with  other  Federal 
agencies  (e.g.,  the  Federal  Maritime  Commission).   Each  of  these 
alternatives  was  extensively  examined  in  the  Department's  study. 
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Given  the  dramatic  reductions  in  regulatory  authority  recommended 
in  this  report,  it  is  clear  that  there  is  no  longer  any  need  to 
maintain  the  ICC  as  an  independent  agency.   Furthermore,  given 
that  the  functions  to  be  retained  are  quite  diverse  (e.g.,  motor 
carrier  leasing,  railroad  rate  oversight) ,  we  do  not  believe  that 
it  makes  sense  to  consolidate  these  functions,  either  in  a 
separate  agency  or  discrete  agency  within  DOT.   It  may  be 
appropriate  to  house  the  rail  functions  in  a  new  rail  regulatory 
unit  within  the  organizational  structure  of  DOT,  with  labor 
protection  at  the  Department  of  Labor. 

However,  there  is  no  need  for  such  an  office  to  remain  completely 
independent.   Most  of  the  remnant  regulatory  functions  are 
similar  to  activities  currently  administered  by  DOT  (or  other 
agencies)  without  any  independent  or  insulated  staff.   For  those 
few  functions  where  there  is  a  special  need  for  "insulated" 
decision-making,  (such  as  resolution  of  disputes  between 
passenger  and  freight  railroads) ,  appropriate  administrative 
procedures  can  be  readily  established. 

Careful  planning  of  the  transition  of  functions  is  important. 
This  includes  examination  of  workload  and  workflow,  space  and 
other  physical  resources,  and  processes  for  performing  specific 
functions  within  the  new  organizational  framework.   The 
President's  Budget  for  1996  reflects  the  Administration's  policy 
to  phase  out  the  ICC  during  fiscal  year  1996.   Staff  and 
resources  are  provided  in  the  budgets  of  DOT,  DOJ,  and  the 
Federal  Trade  Commission  to  handle  transferred  functions. 

It  is  critical  to  the  transportation  industry,  shippers,  and  the 
economy  that  transition  plans  maintain  continuity  and  integrity 
for  any  remaining  regulatory  functions.  The  Administration 
proposes  that  the  transition  occur  during  FY1996. 

Madame  Chairman,  this  concludes  my  testimony.   We  will  be 
submitting  our  draft  report  for  about  two  weeks  for  public 
comment.   Once  we  have  considered  those  comments,  and  any  that  we 
receive  from  the  Committee,  we  will  promptly  finalize  the  report 
and  submit  it  to  Congress.   Detailed  provisions  to  implement  the 
policy  recommendations  contained  in  this  report  will  be  contained 
in  a  legislative  proposal  to  be  submitted  soon  thereafter.. 
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Madam  Chairwoman,  Members  of  the  Subcommittee: 

My  name  is  Richard  B.  Dauphin.   I  am  an  executive  with 
Houston  Industries,  Inc.  of  Houston,  Texas.   I  also  serve  as 
President  of  the  Western  Coal  Traffic  League  ("WCTL").   Thank  you 
for  inviting  me  to  today's  hearing. 

I. 
IDENTITY  OF  THE  WCTL 

The  WCTL  is  an  organization  comprised  principally  of 
electric  utilities  that  purchase  coal  mined  in  the  western  United 
States,  and  who  pay  for  the  transportation  of  that  coal  from 
western  mines  to  utility  generating  stations.   WCTL  members 
currently  purchase  approximately  90  million  tons  of  coal  annual- 
ly.  WCTL  members  are: 

Arizona  Electric  Power  Cooperative,  Inc. 

Cajun  Electric  Power  Cooperative,  Inc. 

Central  Louisiana  Electric  Company,  Inc. 

Central  Power  &  Light  Company 

City  of  Colorado  Springs,  Colorado 

City  Public  Service  Board  of  San  Antonio 

Fayette  Power  Project,  Austin,  Texas 
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Houston  Lighting  &  Power  Company 

Kansas  City  Power  &  Light  Company 

Midwest  Power 

Minnesota  Power 

Nebraska  Public  Power  District 

Omaha  Public  Power  District 

Public  Service  Company  of  Oklahoma 

Southwestern  Electric  Power  Company 

TUCO,  Inc. 

Unitrain,  Inc. 

West  Texas  Utilities  Company 

Western  Resources,  Inc. 

WCTL  was  formed  in  1976  and  since  that  time  has  active- 
ly participated  in  matters  before  the  Congress,  the  Interstate 
Conunerce  Commission  ("ICC"  or  "Commission")  and  the  courts 
involving  coal  transportation  and  coal  supply  issues,  including 
the  legislative  deliberations  that  preceded  Congress'  enactment 
of  the  Staggers  Rail  Act  of  1980.   Coal  transportation  issues  are 
of  concern  to  our  members  not  only  because  of  the  tremendous  cost 
incurred  by  our  members  to  purchase  coal  transportation,  but  also 
because  these  expenditures  are  ultimately  paid  by  our  members' 
customers  as  part  of  their  monthly  electric  bills.   WCTL's 
principal  mission  since  1976  has  been  to  encourage  Congress,  the 


'  According  to  publicly-available  data,  WCTL  members '  total 
delivered  fuel  costs  (the  cost  of  coal  plus  the  cost  of  coal 
transportation)  is  approximately  $2  billion  annually. 
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ICC  and  the  courts  to  establish  and  apply  standards  that  will 
keep  consumers'  coal  transportation  and  coal  supply  prices  at 
reasonable  levels. 

II. 
SUMMARY  OF  WCTL  POSITION  ON  ICC  SUNSET 

The  ICC  continues  to  play  a  vitally  important  role  for 
coal  shippers.   The  Interstate  Commerce  Act  ("ICA"),  as  amended 
by  the  4-R  Act  of  1976  and  the  Staggers  Rail  Act  of  1980,  pro- 
vides a  statutory  framework  that  permits  the  ICC  to  protect 
captive  rail  shippers  from  monopoly  pricing  and  service  abuses. 
Protections  accorded  to  captive  rail  shippers  are  particularly 
important  to  us  since  many  coal  shippers  are  captive  to  the 
railroads  that  serve  their  generating  facilities.   Captive  coal 
shippers  made  extensive  use  of  the  ICC  in  the  1970 's  and  1980 's 
as  western  railroads  attempted  to  drive  the  price  of  coal  trans- 
portation services  up  to  monopoly  levels,  and  we  continue  to  use 
the  ICC  today  when  necessary  to  prevent  monopoly  pricing  on 
captive  coal  traffic. 

If  Congress  decides  to  sunset  the  ICC,  captive  rail 
shippers  should  retain,  at  a  minimum,  the  same  protections  from 
monopoly  rail  pricing  and  service  abuses  as  are  now  set  forth  in 
the  ICA.   One  way  this  objective  can  be  achieved  --  and  one  that 
WCTL  supports  —  is  Congressional  legislation  that  transfers 
enforcement  of  the  ICC's  important  regulatory  functions  under  the 
ICA  to  a  newly-created,  independent  Commerce  Board  within  an 
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existing  agency,  while  eliminating  regulatory  functions  set  forth 
in  the  ICA  that  are  no  longer  necessary  to  protect  the  public 
interest.   A  partial  listing  of  "core"  ICA  functions  that  are 
critical  to  coal  shippers  and  which  should  be  transferred  to  the 
new  Commerce  Board  includes  the  following: 

•  regulating  maximum  rates  on  captive  rail 
traffic 

•  publishing  the  Rail  Cost  Adjustment 
Factor  (Productivity  Adjusted)  and  col- 
lecting rail  cost  and  rail  service  data 
and  reports 

•  approving  pro-competitive  new  common 
carrier  line  constructions  and  terminal 
access 

•  enforcing  rail  common  carrier  service  obligations 

•  regulating  rail  mergers 

The  Commerce  Board,  to  be  effective,  must  have  sufficient  funding 
to  carry  out  its  regulatory  responsibilities  and  should  have  a 
professional  staff  comprised  of  former  ICC  employees  with  exper- 
tise in  rail  regulatory  matters.   In  addition,  the  ICC's  existing 
case  load  should  be  efficiently  transferred  to  the  new  Board  to 
avoid  undue  delays  —  a  factor  that  is  critically  important  to 
the  WCTL  members  now  engaged  in  ICC  litigations. 


III. 

IMPORTANT  FUNCTIONS  THAT  THE  ICC 

NOW  PERFORMS  FOR  COAI.  SHIPPERS 

WHICH  SHOULD  BE  TRANSFERRED 

TO  THE  NEW  COMMERCE  BOARD 

A.    Maximum  Rate  Regulation 

The  ICC  is  the  only  forum  where  interstate  coal  ship- 
pers who  lack  marketplace  transportation  options  can  turn  to 
obtain  relief  from  monopoly  rail  prices.^   This  regulatory  pro- 
tection is  absolutely  essential  to  captive  coal  shippers .   During 
the  1970 's  and  early  1980 's,  western  railroads  embarked  on  a 
major  campaign  to  raise  coal  transportation  rates  to  monopoly 
levels.   Captive  coal  shippers  had  two  choices:   pay  monopoly 
rates  or  seek  relief  at  the  ICC.   A  firestorm  of  coal  rate 
litigation  ensued  at  the  ICC  and  the  ICC  —  after  years  of  effort 
—  developed  a  set  of  maximum  rate  standards  to  resolve  these 
disputes.   These  standards  are  called  the  Coal  Rate  Guidelines 
and  they  have  worked  well. 

While  the  number  of  coal  rate  litigations  today  is  less 
than  it  was  in  the  early  1980 's,  captive  coal  shippers  continue 
to  seek  relief  from  the  ICC  when  faced  with  monopoly  pricing 
tactics.   Indeed,  at  this  time,  three  WCTL  members  have  maximum 
rate  cases  pending  at  the  ICC.   These  cases  are: 

•     ICC  Docket  No.  41191,  West  Texas  Utili- 
ties Company  v.  Burlington  Northern 
Railroad  Company 


Intrastate  coal  rates  are  governed  by  ICA  standards 
administered  by  the  ICC  and  ICC-certif ied  state  regulatory  bodies. 
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ICC  Docket  No.  41242,  Central  Power  & 
Light  Company  v.  Southern  Pacific  Trans- 
portation Company 

ICC  Docket  No.  41528,  Kansas  City  Power 
&  Light  Company  v.  Missouri  Pacific 
Railroad  Company,  et  al. 

In  the  referenced  cases,  WCTL  members  are  seeking  the  prescrip- 
tion of  fair,  maximum  rates  to  apply  on  their  shipments  of 
western  coal,  as  opposed  to  monopoly  rates  unilaterally  imposed 
by  western  railroads.   Other  shippers  also  have  maximum  rate 
cases  now  under  adjudication  at  the  ICC. 

A  listing  of  cases,  however,  presents  only  a  partial 
picture  of  the  importance  of  the  ICC  to  coal  shippers  in  the 
maximum  rate  area.   Since  the  ICC's  promulgation  of  its  Coal  Rate 
Guidelines,  many  captive  coal  shippers  have  been  able  to  negoti- 
ate rate  agreements  with  western  railroads  simply  because  ICC 
maximum  rate  relief  was  available  if  negotiations  failed.   It 
should  also  be  emphasized  that  when  captive  shippers  enter  into 
contracts,  they  usually  do  so  for  a  specific  duration  (e.g. ,  five 
years,  ten  years,  etc.),  so  as  contracts  come  up  for  renewal, 
there  is  a  continuing  need  for  captive  shippers  to  be  able  to 
seek  ICC  rate  relief,  if  necessary. 

Captive  coal  shippers'  rights  to  fair  rates  will  be 
protected  if  a  new,  properly  staffed  and  funded,  independent 
Commerce  Board  is  given  responsibility  for  implementing  the  ICA 
maximum  rate  provisions  pursuant  to  the  Coal  Rate  Guidelines . 
Without  these  protections,  captive  western  coal  shippers  will 
undoubtedly  see  massive  increases  in  their  freight  rates  as 
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western  railroads  reassert  their  monopoly  pricing  powers  now  held 
in  check  by  the  ICC. 

B.    Compilation  of  Rail  Costs  and  Cost  Indices 

The  ICC  compiles  and  publishes  under  the  ICA  an  index 
called  the  Rail  Cost  Adjustment  Factor  ("RCAF").   That  index, 
which  is  published  in  two  forms  (one  adjusted  for  productivity 
and  the  other  unadjusted),  is  used,  according  to  publicly  avail- 
able information,  throughout  the  rail  industry  as  a  means  of 
adjusting  prices  in  rail  transportation  contracts  and  tariffs.^ 
Due  in  part  to  the  fact  that  billions  of  shipper  dollars  are 
exchanged  based  upon  the  operation  of  this  index,  it  took  the  ICC 
almost  a  decade  in  the  1980 's  to  resolve  many  of  the  differences 
between  shippers  and  railroads  over  the  correct  methodology  for 
calculating  the  RCAF  (and  particularly  its  productivity  compo- 
nent) .   Continued  compilation  of  this  index  in  the  manner  now 
utilized  by  the  ICC  is  absolutely  essential  to  coal  shippers.   If 
the  RCAF  is  discontinued,  the  entire  pricing  structure  for 
western  coal  transportation  would  be  thrown  into  a  state  of 
disarray,  and  it  is  quite  possible  that  this  disarray  would 
generate  massive  amounts  of  litigation  as  shippers  and  railroads 
battle  over  appropriate  substitute  indices  and  other  legal 
ramifications  associated  with  the  discontinuance  of  the  RCAF. 

The  ICC  also  has,  after  several  years  of  study,  devel- 


Rail  transportation  contracts  and  tariffs  typically 
contain  a  base  price  which  is  periodically  adjusted  upward  or 
downward  based  upon  changes  in  specified  indices,  including  the 
RCAF. 
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oped  a  new  "state  of  the  art"  methodology  for  calculating  rail 

costs  (called  the  Uniform  Railroad  Costing  System  ("URCS")),  and 

further  requires  rail  carriers  to  file  reports  containing  cost 

and  traffic  data  necessary  to  implement  this  methodology.   URCS 

costs  play  a  vital  role  in  rate  cases,  merger  proceedings,  and 

other  matters  of  great  import  to  utility  coal  shippers.   The  new 

Commerce  Board  should  retain  the  ICA  jurisdiction  needed  to 

permit  the  Board,  as  well  as  coal  shippers,  to  access  cost  data 

from  the  railroads  to  apply  URCS  and  related  costing  formulas. 

C.    Rail  Line  Construction  Approvals  and 
Terminal  Access 

The  ICC's  role  in  the  area  of  rail  line  constructions 
is  also  very  important  to  many  captive  rail  shippers.   The  ICC 
possesses  the  statutory  authority  to  permit  new  common  carrier 
rail  line  construction,  and  further  possesses  the  critical 
statutory  authority  to  authorize  one  common  carrier  railroad  to 
cross  another  common  carrier  railroad's  tracks.   The  ICC,  in 
recent  years,  has  aggressively  exercised  its  construction  author- 
ity and  approved  numerous  pro-competitive  rail  line  construc- 
tions.  Two  such  construction  cases  involving  WCTL  members  are 
pending  at  the  ICC.   These  proceedings  are: 

•     ICC  Finance  Docket  No.  31717,  Iowa  Pow- 
er, Inc.  —  Construction  Exemption  -- 
Council  Bluffs,  Iowa 

ICC  Finance  Docket  No.  32630,  Petition 
of  Omaha  Public  Power  District  for  Ex- 
emption From  49  U.S.C.  S  10901 

In  each  of  these  proceedings,  a  new  common  carrier  rail  line  is 
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being  proposed  to  be  built  to  serve  a  utility  station  that  now 
receives  service  from  only  one  railroad.   With  the  new  rail  lines 
in  place,  the  utilities  will  be  able  to  obtain  competitive 
destination  rail  service  and  competitive  prices  for  that  service. 
Other  pro-competitive  construction  cases  are  also  pending  at  the 
ICC,  and  more  are  likely  to  be  filed  in  the  future  as  shippers 
endeavor  to  create  new  competitive  transportation  options.   The 
Commerce  Board  should  retain  ICA  jurisdiction  over  new  common 
carrier  rail  construction  as  well  as  jurisdiction  over  pro- 
competitive  access  to  rail  terminal  facilities. 

D.    Enforcing  Rail  Common  Carrier 
Service  Obligations 

There  are  several  provisions  in  the  ICA  that  work 

together  to  ensure  that  interstate  railroads  meet  basic  common 

carrier  service  obligations.   These  obligations  include  providing 

appropriate  service  upon  reasonable  request,  providing  rates  for 

requested  service,  providing  for  the  efficient  interchange  of 

traffic,  etc.   Without  the  retention  of  these  core  common  carrier 

service  obligations  and  their  enforcement  by  the  Commerce  Board, 

captive  rail  shippers  would  be  subject  to  numerous  service  and 

pricing  abuses.   This  is  particularly  true  in  situations  where 

captive  shippers  and  railroads  cannot  agree  on  contract  terms. 

The  ICA  provides  that  if  a  shipper  and  carrier  agree  to  contract 

for  rail  transportation  service  and  the  contract  is  approved  by 

the  ICC,  the  transportation  is  exempt  from  the  common  carrier 

requirements  contained  in  the  ICA.   However,  captive  shippers 

need  to  have  in  place  the  common  carrier  requirements  in  the  ICA 
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to  assist  them  in  their  negotiations  and  to  use  these  provisions 
when  negotiations  fail. 

E.    Rail  Merger  Regulation 

Another  of  the  ICC's  functions  under  the  ICA  that  the 
new  Commerce  Board  should  exercise  is  the  regulation  of  rail 
mergers.   Rail  mergers  involving  western  rail  carriers  are  very 
consequential  to  WCTL  members  as  these  mergers  can  dramatically 
impact  on  the  amount  of  competition  for  western  coal  service  and 
therefore  the  pricing  for  that  service.   The  ICA  permits  the  ICC 
to  approve  major  rail  mergers  only  if  the  Commission  finds  the 
merger  is  in  the  "public  interest."   The  ICA  also  provides  an 
open  process  where  all  concerned  parties,  including  rail  ship- 
pers, can  participate  and,  if  necessary,  seek  pro-competitive 
remedies  as  conditions  to  any  ICC  merger  approval.   WCTL  has 
submitted  to  the  Subcommittee  for  inclusion  in  its  January  26, 
1995  Hearing  record  its  detailed  views  on  why  the  new  Commerce 
Board  should  exercise  ICA  review  of  rail  mergers. 


THE  COMPOSITION,  FUNDING  AND 
STAFFING  OF  THE  NEW  COMMERCE  BOARD 

The  new  Commerce  Board  will  be  a  forum  for  the  adjudi- 
cation of  retained  functions  formerly  performed  by  the  ICC.   The 
Board  should  be  independent  with  its  members  appointed  by  the 
President  in  the  same  fashion  as  now  provided  in  the  ICA  for  ICC 
Commissioners.   An  independent  Board  is  vital  to  impartial,  non- 


political  decisionmaking. 

The  new  Board  also  will  need  to  have  an  experienced 
staff  and  sufficient  funding  to  carry  out  its  statutory  obliga- 
tions.  Without  such  funding  and  staff,  the  Board  will  be  com- 
pletely ineffective.   WCTL  strongly  supports  inclusion  in  the 
transfer  legislation  of  a  Congressional  directive  that  existing 
ICC  staff  be  employed  at  the  new  Commerce  Board.   ICC  staff  has 
developed  substantial  expertise  on  rail  matters  —  including 
calculation  of  URCS  costs,  application  of  the  Coal  Rate  Guide- 
lines, and  development  of  the  RCAF  —  that  simply  cannot  be 
duplicated  by  using  staff  from  other  agencies.   Adequate  funding 
for  the  Commerce  Board  is  also  critically  important.   WCTL 
recognizes  that  Congress  faces  difficult  financial  decisions 
every  day  as  it  endeavors  to  reduce  federal  spending  but  we  urge 
the  Congress  to  allocate  sufficient  funds  and  staff  to  the  new 
Board  so  that  it  can  fulfill  its  statutory  responsibilities 
quickly  and  efficiently.   Creative  use  of  user  fees  can  also  be 
considered  to  lessen  the  costs  of  operating  the  Commerce  Board. 

Legislation  creating  the  new  Commerce  Board  should  also 
include  provisions  that  require  the  Commerce  Board  to  initially 
apply  existing  ICC  regulations  and  decisions  applicable  to 
retained  functions,  as  well  as  provisions  that  permit  the  order- 
ly transfer  of  the  ICC's  pending  case  load  at  the  time  of  trans- 


The  Board  should  of  course  be  free  to  depart  from  prior 
ICC  decisions  and  regulations  so  long  as  it  does  so  in  accordance 
with  the  retained  provisions  in  the  ICA  and  the  Administrative 
Procedure  Act. 
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fer  to  the  new  Board.   In  this  regard,  the  ICC  has  stated  that  as 
of  January  15,  1995,  the  Commission  had  before  it  661  pending 
cases,  including  221  cases  involving  rail  issues. 

V. 

ICA  PROVISIONS  THAT  CAN  BE  ELIMINATED 

There  are  many  rail  provisions  in  the  ICA  that  are  no 
longer  necessary  and  can  be  simply  and  easily  repealed  in  ICC 
sunset  legislation.   For  example,  provisions  in  the  ICA  estab- 
lishing the  Rail  Services  Planning  Office,  the  Office  of  Rail 
Public  Counsel  and  many  similar  provisions  that  have  outlived 
their  usefulness  can  be  simply  and  easily  repealed.   WCTL  will 
provide  a  detailed  listing  of  such  provisions  to  the  Subcommit- 
tee, along  with  a  similar  list  of  provisions  that  should  be 
retained . 

In  light  of  the  Subcommittee's  expedited  timetable  for 
considering  ICC  sunset,  WCTL  urges  the  Subcommittee  not  to  make 
quick,  wholesale  changes  at  this  time  in  the  critical  core 
regulatory  provisions  in  the  ICA  that  will,  if  WCTL's  position  is 
adopted  by  the  Subcommittee,  be  administered  by  the  new  Commerce 
Board.   The  ICA's  core  regulatory  provisions  are  quite  complex 
and  work  together  as  a  cohesive  whole.   While  WCTL  believes  that 
many  of  the  core  regulatory  provisions  in  the  rate  and  service 
area  can  be  simplified  and/or  improved  without  diluting  their 
intended  protective  effect,  this  re-write  should  be  undertaken, 
if  at  all,  only  after  careful  and  thorough  study,  including 
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hearings  where  shippers  and  carriers  can  present  their  views  on 
particular  revision  proposals  to  the  Subcommittee.   Such  a  review 
is  necessary  to  ensure  that  regulatory  functions  important  to 
shippers  are  not  eliminated  and  that  any  legislative  redrafting 
is  carefully  crafted.   Our  national  rail  system  is  too  important 
to  shippers  and  railroads  alike  for  any  other  course  to  be 
pursued . 


On  behalf  of  the  members  of  the  WCTL,  I  thank  you  Madam 
Chairwoman  and  the  members  of  the  Subcommittee  for  the  opportuni- 
ty to  present  our  views  on  ICC  sunset. 
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TESTIMONY  OF  K.  EARL  DURDEN 
PRESIDENT,  RAIL  MANAGEMENT  &  CONSULTING  CORPORATION 

In  Association  with  the 
American  Short  Line  Railroad  Association 

BEFORE  THE  SUBCOMMITEE  ON  RAILROADS  OF  THE 

COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 


(February  22,  1995) 

Madam  Chairwoman,  Members  of  the  Subcommittee: 

My  name  is  K.  Earl  Durden  and  I  am  President  of  Rail 
Management  and  Consulting  Corporation  ("RMCC").   I  am  also  a 
member  of  the  American  Short  Line  Railroad  Association.   I 
appreciate  the  opportunity  to  speak  at  today's  hearing  about  the 
future  of  the  Interstate  Commerce  Commission  and  the  Interstate 
Commerce  Act  (the  "ICA"). 

RMCC  is  a  noncarrier  holding  company  which  is  a  co- 
owner  of  14  short  line  railroads,  located  in  Alabama,  Florida, 
North  Caroii-na,  Georgia,  Texas,  Missouri,  Arizona,  Tennessee, 
Kentucky,  Wisconsin  and  Arkansas.   These  short  line  railroads  are 
described  more  fully  in  Exhibit  A. 

My  testimony  is  given  in  conjunction  with  that  of  Bill 
Loftus,  President  of  the  American  Short  Line  Railroad 
Association.   The  purpose  of  my  testimony  is  to  impress  upon  this 
Committee  that  certain  core  rail  regulatory  provisions  of  the 
Interstate  Commerce  Act  remain  vital  today.   Indeed,  my  personal 
experience  with  short  line  railroads  is  representative  of  the 
ICA's  continued  importance. 

Short  lines  such  as  those  owned  by  RMCC  rely  on  the  ICA 
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to  level  the  playing  field  with  the  larger  carriers  to  which  they 
connect.   To  date,  although  we  have  rarely  had  to  invoke  that 
protection,  its  availability  has  at  times  been  critical  to  our 
continued  ability  to  serve  the  shippers  and  communities  that 
depend  on  us  for  rail  service. 

Speaking  from  personal  experience,  I  completely  agree 
with  Mr.  Loftus  about  the  core  regulatory  protections  that  must 
be  preserved.   They  include  regulation  governing  the  common 
carrier  obligation  and  duty  of  mandatory  interchange,  regulation 
of  through  routes  and  joint  rates,  and  regulation  governing  car 
supply  and  car  hire  matters.   I  will  address  each  of  these  areas 
in  turn.   Further,  in  addition  to  my  comments  below,  attached  for 
review  as  Exhibit  B  is  a  short  memorandum  which  addresses  in 
further  detail  why  mandatory  interchange  and  the  car  hire 
provisions  of  the  ICA  must  be  maintained. 

1 .    Common  Carrier  Obligation/Mandatory  Interchange 
The  ICA  provisions  governing  the  so-called  "common 
carrier  obligation"  to  provide  transportation  and  service, 
including  the  obligation  of  mandatory  interchange  of  traffic,  are 
essential  to  connect  short  line  carriers  and  their  customers  to 
the  national  rail  network.   Currently,  under  the  ICA,  railroads 
must  furnish  service  upon  reasonable  request  for  shippers,  and 
must  interchange  traffic  with  connecting  railroads  in  order  to 
permit  the  movement  of  freight  throughout  the  nation.   Without 
such  interchanges,  of  course,  the  nation's  rail  network  would 
cease  to  be  a  network  at  all,  and  would  become  nothing  more  than 

-  2  - 


244 


a  collection  of  regional  and  local  fiefdoms.   Interstate  conunerce 
as  we  know  it  would  come  to  a  halt. 

You  might  be  wondering,  though,  why  regulation  should 
be  necessary  to  prevent  balkanization.   Isn't  it  in  the 
railroads'  own  best  interest  to  cooperate  with  one  another  in 
maintaining  interchanges?   Shouldn't  the  marketplace,  in  other 
words,  prevent  balkanization,  even  without  regulatory 
intervention? 

The  answer  is  yes,  cooperation  is  in  the  railroads' 
collective  best  interest.   However,  when  disputes  arise  or  when 
railroads  decide  not  to  work  together  as  partners,  for  whatever 
reason,  service  to  shippers  can  suffer.   Regulation  under  the  ICA 
prevents  such  an  impasse,  by  requiring  railroads  to  continue 
interchanging  traffic  with  one  another  while  they  argue  their 
grievances  before  a  regulatory  body. 

The  ICA's  directives  regarding  common  carrier 
obligations  and  the  duty  of  mandatory  interchange  guarantee  that 
commerce  moves.   The  provisions  basically  ensure  that  our 
customers'  needs  are  served  —  namely,  that  the  goods  that  our 
customers  provide  for  transport  arrive  at  their  respective 
destinations.   A  personal  example  is  appropriate  here:   In  1980, 
RMCC's  subsidiary.  Little  Rock  &  Western  Railway  Corporation, 
faced  a  Class  I  carrier's  threat  of  a  refusal  to  interchange.   A 
parade  of  horribles  did  not  ensue  from  that  threat,  however,  as 
the  mere  invocation  of  the  relevant  ICA  provision  (the  duty  of 
mandatory  interchange)  diffused  the  Class  I  carrier's  threat 
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entirely.   The  ICA  kept  the  threat  empty. 

This  is  not  an  isolated  example.   From  time  to  time, 
after  one  of  ElMCC's  subsidiaries  has  purchased  a  rail  line,  the 
larger  connecting  carrier  has  attempted  to  maneuver  its  way  into 
a  lucrative  financial  position  by  insisting  that  prior 
interchange  agreements  and  divisions  were  no  longer  applicable, 
and  that  the  new  short  line  would  not  be  given  more  than,  say, 
$100  per  car,  even  though  the  prior  owner  of  the  line  was 
compensated  at  a  rate  of  $300  per  car.   If  the  short  line 
complained,  noting  that  $100  per  car  would  not  even  cover  its 
costs,  the  Class  I  could,  but  for  the  ICA  protections  discussed 
above,  announce  that  it  would  simply  not  take  the  short  line's 
cars  at  interchange.   This,  of  course,  would  be  an  intolerable 
position  for  both  the  short  line  and  its  customers  to  face,  and 
we  have  the  ICA  to  thank  for  the  fact  that  the  Class  I  carriers 
are  unable  to  flex  their  muscles  in  such  a  manner. 

2 .    Regulation  of  Through  Routes  and  Joint  Rates 
Continued  regulation  of  through  routes  and  joint  rates 
also  remains  essential  to  the  short  line  industry. 

Through  routes,  which  in  essence  are  cooperative 
arrangements  among  carriers  for  the  continuous  movement  of 
freight  over  their  lines,  are  absolutely  necessary  if  traffic  is 
to  move  efficiently  over  interchanges.   Without  through  routes,  a 
disgruntled  carrier  could  insist  on  treating  all  traffic  received 
at  an  interchange  point  with  another  carrier  —  especially  a 
smaller,  dependent  short  line  —  as  local  traffic  originating  at 
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the  interchange  point.   This  would  entail  separate  bills  of 
lading,  separate  communications  between  shipper  and  carrier,  and 
so  forth  —  all  of  this  would  be  inefficient,  and  would 
effectively  shut  down  the  interchange  for  most  traffic. 

If  railroads  could  refuse  to  cooperate  in  handling 
through  movements  over  through  routes,  the  obligation  to 
interchange  traffic  would  be  rendered  essentially  meaningless. 
The  current  regulatory  protections,  under  which  the  Interstate 
Commerce  Commission  can  step  in  and  resolve  through  route 
disputes,  serve  to  protect  the  uninterrupted  flow  of  commerce, 
and  must  be  preserved. 

Traditionally,  most  traffic  moving  over  through  routes 
has  been  subject  to  joint  rates.   A  joint  rate  is  a  single  rate 
quoted  to  a  shipper  for  traffic  handled  by  more  than  one  carrier. 
Joint  rates  are  more  comprehensible,  and  therefore  more        ~ 
attractive  to  shippers,  than  "combination  rates,"  which  consist 
of  separate  components  quoted  by  each  participating  carrier. 
Joint  rate  regulation  guarantees  that  such  commerce  will  continue 
to  move,  and  that  squabbles  among  railroads  over  their  respective 
divisions  will  be  addressed  in  an  appropriate  forum  which  does 
not  inhibit  commerce  or  quash  the  public  interest. 

A  final  observation  regarding  through  routes  and  joint 
rates  is  that  currently,  when  a  new  short  line  rail  carrier  comes 
on  line,  it  can  simply  adopt  all  of  the  pre-existing  rates  and 
routes  of  its  predecessor  on  the  line,  confident  that  it  can 
either  negotiate  an  appropriate  agreement  with  its  connections 
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for  a  division  of  revenues,  or  --  if  necessary  --  petition  the 
ICC  to  resolve  their  disagreements.   This  framework  clearly 
benefits  and  encourages  small  carriers  to  enter  the  rail  industry 
without  undue  trepidation  about  obtaining  tolerable  routes  and 
rates  for  its  traffic.   In  other  words,  the  availability  of 
regulatory  relief  for  obtaining  reasonable  through  routes  and 
joint  rates  is  a  selling  point  for  new  carriers  contemplating 
entry  into  the  industry. 

As  Mr.  Loftus  has  explained,  the  establishment  of  new 
short  lines  has  been  an  instrumental  force  in  preserving  rail 
service  for  smaller  communities,  and  in  preserving  rail  jobs  in 
the  face  of  Class  I  downsizing.   The  availability  of  enforcement 
mechanisms  for  through  routes  and  joint  rates  obligations 
encourages  that  process;  it  should  be  preserved. 

3 .    Car  Supply/Car  Hire  Matters 

The  ICA's  regulations  governing  car  supply  and  car  hire 
matters  have  also  protected  short  lines.   With  respect  to  car 
supply,  many  short  lines  rely  either  on  Class  I  carriers  or  on 
private  shippers  to  furnish  cars  to  the  short  line  for  loading. 
Many  short  lines  would  be  unable  to  move  freight  without  such  a 
source  of  car  supply.   This  ICA  provision  ensures  that  equipment 
will  be  available  to  allow  commerce  to  continue  to  move,  and 
ensures  that  the  car  owners  receive  the  appropriate  compensation 
for  their  equipment  —  all  of  which  benefits  the  shipping  public. 

With  respect  to  car  hire  matters,  the  ICA  provides  that 
adequate  compensation  for  use  of  a  rail  car  is  paid  by  the 
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railroad  that  moves  the  freight  —  essentially,  "rent"  for  the 
use  of  the  car.   This  is,  of  course,  limited  to  the  extent  that 
the  cars  in  question  are  not  subject  to  deprescription.   It  is 
essential  that  car  compensation  not  be  thrown  into  turmoil 
because  that  could  discourage  needed  investment  in  new  equipment. 
The  ICA  car  compensation  provision  supports  the  industry-wide 
deprescription  compromise  that  was  negotiated  and  which  protects 
the  rate  of  return  on  existing  cars  for  a  ten-year  period  so  that 
the  short  line  carriers  receive  some  certainty  in  this  aspect  of 
their  business.   And  the  short  lines  value  this  stability. 

4 .    Conclusion 

In  sum,  I  would  submit  to  this  Committee  that  because 
of  the  protection  afforded  by  the  key  ICA  provisions  that  I  have 
addressed  above,  the  short  line  industry  has  been  able  to  thrive 
without  the  fear  that  larger,  connecting  carriers  could  treat 
short  lines  unfairly.   I  have  personally  experienced  the 
amelioration  of  potential  commerce  problems  due  to  the  very 
existence  of  the  ICA,  and  I  would  strongly  encourage  this 
Committee  to  view  the  much-needed  expertise  of  the  Interstate 
Commerce  Commission  in  a  favorable  light.   These  key  ICA 
provisions  have  proven  essential  to  the  vitality  of  the  rail 
industry  as  a  whole  and  your  thoughtful  consideration  of  these 
matters  is  appreciated. 

Thank  you. 


249 


EXHIBIT   A 


Atlantic  &  Wcfitern  Railway.  L.P. 

A  short  line  railroad  based  in  Sanford,  NC.  Has  a  car  leasiii£  operation  and 
performs  car  hire  accounting  for  a  number  of  railroads  and  leasing  companies. 
Railroad  connects  with  CSXT  and  NS. 

A&G  RHilrofld.  L.L.C. 
A  short  line  railroad  based  in  Dothan,  AL  connecting  with  CSXT,  NS,  and 
The  Bay  Line.   Major  commodities  include  wood  chips  and  lumber. 

The  Bay  Line  Railroad.  L.L.C. 

A  railroad  running  from  Dothan,  AL  to  Panama  City,  FL  connecting  with 
CSXT  and  NS.  Handles  about  30,000  carloads  annually  with  principal 
commodities  including  papcrboard,  wood  chips,  chemicals,  steel,  pipe,  and  stone. 
Bay  Line  serves  die  Port  Panama  City  and  owns  several  major  industrial  parks  for 
attraction  of  new  industries. 

Copper  Basin  Railway 

A  railroad  based  in  Hayden,  AZ  connecting  with  the  SP  and  SMA.  Handles 
copper  ore  unit  trains,  copper  concentrates  and  related  products  totalling  about 
130,000  carloads  annually. 
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Fast  Tpnnpssee  Railway.  L.P. 
A  short  line  railroad  based  in  Johnson  City,  TN  connecting  with  CSXT  and 
NS.    Serves  several  customers  in  Elizabcthton,  TN  with  the  primary  traffic 
commodity  being  coal. 

Gralveston  Railroad.  L.P. 

A  terminal  railroad  based  in  Galveston,  TX  ser\'ing  the  port  handling  traffic 
in  connection  with  UP,  SP,  BN  and  ATSF.  Traffic  is  primarily  export  grain 
trains.   Handles  up  to  100,000  carloads  annually. 

Georgia  Central  Railway.  L.P. 
A  railroad  nimiing  from  Savannah,  GA  to  Macon,  GA  based  in  Vidalia. 
Connects  with  NS  and  CSXT  handlmg  over  30,000  carloads  annually.    Major 
commodities  include  kaolin  clay,  newsprint,  lumber,  wood  chips,  coal,  grain,  and 
waste  paper. 


A   short   line    railroad   based   in   Paris,    TN    connecting    with   CSXT. 
Principal    commodities    include   clay,    toys,    chemicals,    and    Stone. 
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TJrtli>  Rnrk  &  W<>^Prn  Rflflwnv.  T.P. 

A  short  line  railroad  based  in  Perry,  AR  connecting  with  UP  and  SP.  Traffic 
is  primarily  paper  products  and  grain. 

Tomahawk  Railway.  Limited  Partnership 

A  short  line  railroad  based  in  Tomahawk,  WI  connecting  with  Wisconsin 
Central  Railroad.    Traffic  is  primarily  paperboard  and  related  products. 

Valdosta  Railway.  L.P. 

A  short  line  railroad  based  in  Valdosta,  GA  connecting  with  CSXT  and  NS. 
Traffic  is  primarily  paperboard  and  related  products. 

Western  Kentucky  Railway.  L.L.C. 

A  short  line  railroad  based  in  Sturgis,  Kentucky.   Handles  unit  trains  of  coal 
to  CSXT  and  between  the  mine  and  the  cleanmg  plant  locally  on  line. 

Wilminfrtnn  Terminal  Railrnad.  T..P. 

A  terminal  railroad  serving  the  Port  of  Wilmington,  North  Carolina  and 

connecting  with  CSXT.^'^ 

1/      There    is   one   more   short    line   railroad    in   the   RMCC   family 
(bringing    the    total    to    fourteen)    which    is    known   as 
Lakeside   Transportation,    L.L.C.      Lakeside   Transportation, 
L.L.C,    however,    has   an   abandonment   exemption   pending 
before   the   Interstate   Commerce   Commission   at   this   time. 
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EXHIBIT    B 

WHY  MANDATORY  INTERCHANGE  A^a)  THE  CAR  HIRE  PROVISIONS 

OF  THE  INTERSTATE  COMMERCE  ACT 

MUST  BE  MAINTAINED 

SUMMARY  OF  POSITION 

Recent  Class  I  railroad  proposals  to  remove  or  alter  the  mandatory  interchange  requirement  or 
any  of  the  cu  hire  protections  in  the  Interstate  Comrr.erce  Act  (ICA)  would  bankrupt  many  email 
railroads,  subject  their  shippers  and  railcar  lessors  to  substantial  economic  loss,  and  would  reopen 
th«  bitUr  controversy  and  litigation  that  divided  the  railroad  industry  for  the  past  two  decades. 
The  harm  to  these  parties  would  subsianiiaHy  outweigh  the  modest  cost  savings  and  marginally 
reduced  government  role  in  car  hire  and  car  supply  matters. 

HISTORY 

CtirgP'c  Railcar  ^ho^S's 

*  Shortline  railroads,  which  serve  as  originaton  of  freight  uafiic  for  the  railroad 
industry,  must  be  able  to  provide  their  shippers  with  a  reliable  supply  of  well 
maintained  and  often  specialized  railcars 

*  In  th«  pa«t,  the  railroad  industry  and  shippers  dependent  on  rail  service  had  been 
plagued  by  chronic  shortages  of  raiJcars   Shonlines  which  had  to  rviy  on  their 
large  railroad  conncaions  for  car  supply  were  frequently  left  without  railcars  while 
the  large  railroads  took  care  of  iheir  own  needs. 

*  To  allsviat«  these  shortages,  Congress  passed  numerous  laws  to  stimulate  capital 
investracnt  in  railcars  The  principal  stimulus  was  the  "fair  compensation" 
standard  of  the  ICA  (49  U.S.C.  §  1 11 22)  that  requires  that  car  owners  be  given  an 
opporrunity  over  the  life  of  their  investment  in  the  railcar  to  cover  the  costs  of 
owning  and  mamtaining  the  railcar  plus  a  fair  return. 
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Acting  m  reliance  on  the  &ir  compensation  low,  many  shottlines  purchased  or 
leased  their  ovm  railcars  for  use  by  shippers  on  their  lines. 


R«ilc)ir  roptrovtnv 

•  In  1 980,  and  again  in  1 98S,  certain  Class  I  railroads  proposed  to  change  the 
provisions  of  the  ICA  relating  to  the  obligation  of  a  railroad  to  accept  in 
interchange  the  railcars  of  another  railroad,  and  to  remove  the  car  hire  protections 
of  the  ICA 

•  Shortlines,  their  shippers,  and  lesson  immediately  responded  to  these  proposals 
with  vociferous  opposition.  Threatened  with  the  loss  of  revenue  and  car  supply, 
and  in  many  instances  with  their  veiy  survival  at  risk,  virtually  the  entire  shortiine 
community  waged  a  fierce  campaign  to  preserve  mandatory  interchange  and  the 
car  hire  provisions 

•  On  two  separate  occasions  ••  oocc  in  1 983  and  again  in  1 984 .-  Congress  prepared 
to  take  legislative  action  to  ensure  that  the  shonline  car  hire  proiections  were 
preserved. 

•  In  June.  19S4,  the  U.S.  Court  of  Appeals  confirmed  the  legitimacy  of  the  shortiine 
car  hire  protections  by  overturning  the  Class  I  proposals.  In  a  ruling  subsequently 
upheld  by  the  U.S.  Supreme  Court,  the  Circuit  Court  held  that  the  Class  I 
proposals  failed  to  give  adequate  consideration  to  the  potential  for  large  railroad 

abuse. 

R»iiwC9f"promi?e? 

•  Finally,  after  almost  three  years  of  litigation,  near  congressional  intervention  and 
harsh  industry  conflict,  two  separate  industry  settlemenu  -  one  in  198)  and  a 
second  in  1992  ••  were  approved  by  the  Interstate  Commerce  Commission.  These 
settlements  provided  for  ihe  gradual  transition  to  a  market  environment  for  setting 
car  hire  rates  while  at  the  same  time  protecting  the  legitimate  interests  of  small 
railroads,  their  shippers,  and  lessors.  At  the  very  core  of  these  compromises  was 
agreement  on  three  key  principles 

1.         The  mandatory  interchange  provision  that  requires  a  railroad  to  accept 
another  railroad's  railcars  in  interchange  would  be  retained 
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2.  The  fair  compensation  standard  of  49  US.C  §1 1 122  \vould  be  rculned  as 
a  backdrop  to  a  market  car  hire  tystem 

3.  Special  thortline  joint  rate  and  anti-discrimination  provisions  would  be 
maintained  to  guard  against  abuses  by  large  railroads. 

The  vast  majority  of  the  railroad  industry,  including  both  large  and  small  railroads, 
supported  these  compromises.  In  addition,  the  U.S  Department  of  Transportation 
and  as  many  as  75  members  of  the  U.S.  Senate  supported  the  compromises.  In  an 
attempt  to  discourage  efforts  to  reopen  the  bitter  controversy  that  led  to  the  initiaJ 
compromise.  Congress  enacted  a  new  law  m  1986  confirming  the  legality  of  the 
shortlinc  protections. 

LARGE  RAILROAD  PROPOSALS  TO  RtPEAL  iMANDATORY  INTERCHANGE 
AM)  CAR  HIRE  PROTECTIONS 

Now,  a  number  of  large  Class  I  railroads,  most  of  which  supported  the  car  hire  compromises  in 
1985  and  1992,  are  proposing  to  repeal  key  provisions  of  the  ICA  relating  to  car  hire  and  car 
supply    Specifically,  the  large  railroad  proposal  would  — 

•  Repeal  the  mandatory  interchange  requirement  and  common  can-ier  obligation, 
(cite  for  mandatory  interchange?,  49  US.C.  §11101,  11102) 

•  Repeal  the  f^ir  compensation  standard  of  49  U.S.C  §1 1 122. 

•  Remove  any  statutory  or  regulatory  basis  for  oversight  of  railroad  car  hire  or  car 
supply  (49  U.S.C  §§11121-11122,  11126,  11901(eK2);49CJR.  1039 

1033 

•  Repeal  the  shorlline  joint  rate  and  anti-discrimination  freight  rate  protections 

agreed  to  as  pan  of  the  initial  car  hire  settlement.  (49  CF.R,  1 039 )  Most 

importantly,  the  large  railroad  proposal  would  remove  the  statutory  or  regulatory 
basis  for  continuing  the  1985  and  1992  car  hire  compromises. 
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REPEAL  OF  MANDATORY  INTERCHANGE  AND  CAR  HIRE  PROTECTIONS 
WOULD  BE  UNFAIR  TO  SMALL  RAILROADS  AND  CONTRARY  TO  OUR 
NATIONAL  TRANSPROTATION  POLICY  GOALS 

1 .  Removal  of  the  mandatory  interchange  requirement  and  car  hire  protections  would 
place  thortlin«s  in  an  unfair  bargaining  position  in  car  hire  negotiations  with  targe 
railroads. 


Removal  of  th«  mandatory  tnt£rchange  requirement  and  car  hire  protections  would 
discourage  investment  in  new  raj  [cars  and  lead  to  nationwide  car  shortages 


Removal  cf  the  mandatory  interchangt  r«quirement  and  car  hire  protections  would 
force  parlies  to  resolve  disputes  by  reson  to  the  courts  and  expensive  litigation  as 
opposed  to  the  current  inexpensive  and  expeditious  system  of  private  arbitration. 


Removal  of  mandatory  interchange  requirement  and  car  hire  protections  would 
not  sav«  the  government  money  and  would  increase  the  operating  costs  ofsmall 
railroads,  their  shippers,  and  lessors. 


THE  CONSEQUENCES 

If  the  mandatory  interchange  requirement  and  car  hire  protections  of  the  ICA  are  repealed,  smaU 
railroads,  their  shippers  and  lessors  will  suffer  immediate,  substantial  and  irreparable  harm. 
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Stionlines  will  lose  income  and  as  a  consequence  thor  reilcai  sudd|y. 

—  Car  hire  revenues  will  be  substan'.ially  reduced  because,  without  mandatory 
interchange  or  car  hire  protections,  shonlines  will  be  forced  to  accept 
prices  dictated  by  the  large  railroads. 

—  Without  the  special  freight  rate  protections,  large  railroads  will  be  free  to 
cancel  joint  rates  with  shonlines  and  discriminate  against  shortline  railcars. 

—  Faced  with  these  economic  lostet,  shortlines  <-  many  of  which  are  only 
marginally  profitable  ••  may  be  unable  to  service  the  debt  on  their  railcars 
or  meet  credit  requirements. 

—  Especially  during  penods  of  railcar  shortages,  leased  railcars  may  be  taken 
from  shonlines  and  placed  in  more  profitable  service  with  large  railroads. 

—  Without  the  ability  to  earn  a  fair  return  on  their  railcars,  shortlines  may  not 
be  able  to  acquire  new  railcars. 

ghippefS  will  face  higher  transportation  costs  and  loss  of  car  supply. 

—  At  a  minimum,  shippers  will  experience  higher  transportation  costs  as 
shortlines  attempt  to  recoup  some  of  their  car  hire  losses  through  higher 
freight  rates 

—  Shippers  served  by  shortlines  will  lose  good,  high  quality  railcars. 

Railcar  lessors  who  invested  in  railcars  in  reliance  on  the  fair  compensation  law 
qpd  the  car  hire  protections  in  the  ICA  will  suffer  serious  economic  losses  and  mav 
be  unable  to  invest  in  new  railcajs. 
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Madam  Chairman  and  members  of  the  subcommittee,  my  name  is  Edward  M.  Emmett.   1  appear  today 
as  President  of  The  National  Industrial  Transportation  League.  The  National  Industrial  Transportation 
League  is  the  nation's  oldest  and  largest  broad-based  shippers'  organization.  The  League  represents 
shippers  of  all  sizes  and  types  of  products  using  all  modes  of  transportation. 

The  decision  to  abolish  the  Interstate  Commerce  Commission  has  precipiuted  a  healthy  debate  over  the 
future  of  the  Interstate  Commerce  Act  and  the  disposition  of  its  provisions.  For  the  woefully  outdated 
trucking  provisions,  the  answer  is  simple.  Eliminate  them  and  let  a  well-developed  free  market  work. 
Today's  hearing,  though  is  to  examine  the  rail  functions  of  the  ICC.  The  distinctive  namre  of  rail 
service,  where  few  shippers  have  access  to  more  than  one  railroad,  does  not  provide  such  an  easy 
answer.  Many  of  the  public  policy  approaches  to  railroad  regulation  are  purely  historical,  but  in  1980, 
with  passage  of  the  Suggers  Act,  a  new  day  dawned  for  the  railroads  in  this  country. 

At  that  time,  the  rail  industry  was  in  ruin.   The  Congress  rightly  decided  to  free  the  railroads  from 
burdensome  regulation  and  allow  the  free  market  and  competition  to  work.   In  doing  so,  the  Congress 
tried  to  strike  a  balance  between  the  revenue  needs  and  private  property  rights  of  the  railroads  and  the 
needs  of  shippers.  The  League  endorsed  the  Staggers  Act,  and  shippers  are  pleased  with  the  way  it 
has  allowed  the  carriers  to  regain  their  financial  health.  This  year  presents  you  with  the  opportunity  to 
assure  a  healthy  future  for  the  railroads  and  their  customers. 

While  the  Staggers  Act  has  produced  much  good,  circumstances  have  changed  since  1980.   There  were 
seventy-three  Class  I  railroads  then;  by  year  end,  there  will  be  twelve  Class  I  railroads  —  six  of 
which  are  considered  major.  Over  the  next  decade,  we  expect  those  numbers  to  shrink  even  further. 
The  reduced  number  of  railroads  has  also  reduced  the  contemplated  competition  between  the  railroads. 
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In  seeking  free  markets  and  competition,  we  are  aware  that  railroads  are  not  like  other  modes  of 
transportation.   Unlike  trucks,  railroads  operate  on  fixed,  privately  owned  guide  ways.   Nearly  every 
shipper  is  served  by  one,  and  only  one,  rail  carrier.   In  that  way  railroads  are  more  like  telephone  and 
public  utility  companies.   The  potential  for  the  exercise  of  monopoly  power  by  a  railroad  makes 
continued  regulatory  oversight  essential.   Although  competitive  transportation  alternatives  exist  for 
much  of  the  traffic  carried  by  rail  today,  some  traffic  is  nevertheless  captive  to  railroads.  Such  traffic 
includes  bulk  commodities  such  as  coal,  chemicals,  grain,  and  other  raw  materials;  heavy,  oversized 
equipment;  and  certain  hazardous  materials.  According  to  the  ICC  in  their  report  to  Congress, 
"sucf  "ful  regulation  of  the  rail  industry  must  not  be  so  restrictive  as  to  hamper  the  railroad's  ability 
to  cc.  ".lively  and  maximize  profits  on  competitive  traffic.   Yet  regulation  must  be  sufficiently 

vigilant,  fo.  and  effective  to  provide  the  constraints  needed  to  protect  the  public  fitom  abuses  of 

monopoly  power." 

Unfortunately,  that  description  of  "successful  regulation"  has  not  been  fulfilled  by  the  ICC  in  its 
application  of  the  Staggers  Act.  The  focus  has  only  been  on  the  need  for  railroads  to  be  competitive 
with  other  modes  of  u-ansportation  and  not  with  other  railroads.  The  result  is  that  a  shipper  who  must 
use  rail,  is  frequently  at  the  mercy  of  their  serving  railroad.  The  ICC  has  so  narrowly  drawn  the 
definition  of  captive  shipper  and  adopted  such  ponderous,  bureaucratic  approaches,  that  only  a  handful 
of  large  shippers  have  been  able  to  seek  relief  from  the  monopoly  practices  of  the  railroads. 

Rail  freight  shippers  believe  the  National  Transportation  Policy  must  encourage  rail-to-rail 
competition  and  we  urge  you  to  enact  specific  changes  to  the  statute  that  make  such  a  policy  a  reality. 
The  definition  of  captive  shipper  and  the  determination  of  maximum  reasonable  rates  must  be  made 
simpler.  Neither  U.S.  shippers  nor  railroads  can  afford  to  continue  the  present  system  that  can  drag  on 
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for  10  years  with  costs  reaching  well  into  the  hundreds  of  thousands  of  dollars  as  is  currently  the  case 
before  the  ICC. 

The  League  will  provide  the  Committee  with  the  specifics  of  our  recommendations  later  this  week.   In 
brief,  we  seek  simple  cost  effective  measures  that  will  allow  the  market  to  bring  about  the  balance 
contemplated  by  the  Staggers  Act.  And,  they  will  free  the  railroads  from  needless  p^ierwork. 

1.  All  shippers  should  have  the  right  to  buy  rail  transportation  to  a  specific  interchange  point  and 
to  switch  their  cargo  to  a  competing  carrier  without  burdensome  and  anti-competitive  charges. 

2.  New  rail  construction  by  either  railroads  or  siiippers  should  be  permitted  without  government 
approval,  unless  the  construction  or  crossing  of  another  rail  line  will  cause  undue  safety  problems. 

3.  The  development  of  short  line  railroads  should  preserve  the  common  carrier  obligation; 
preserve  the  right  to  competitive  interchange;  and  prohibit  restrictive  and  anti-competitive  conditions 
being  placed  on  the  new  line  by  the  mother  railroad. 

4.  Terminal  trackage  rights  and  switch  connection  provisions  granting  shippers  the  right  to  rail 
service  must  be  maintained. 

5.  Establish  a  clear,  logical  definition  of  captive  shipper.  A  facility  is  captive  if  it  is  served  by 
only  one  railroad  and  due  to  volume  or  commodity  constraints,  another  mode  cannot  practically  be 
used  without  regard  to  product  or  geographic  competition. 
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6.  In  the  same  vein,  maximum  rate  determinations  must  be  simplified  and  expedited.  The 

Canadians  employ  a  system  that  requires  only  5  government  employees  and  decisions  are  rendered 
within  120  days.  This  is  a  far  cry  from  the  more  than  10  years  it  has  taken  the  ICC  to  determine  s 


A  straight  forward  system  like  the  one  we  are  proposing  will  encourage  railroads  to  compete  with  one 
another  as  well  as  with  other  modes.   It  will  allow  for  minimal  continued  regulatioa   There  will  be  no 
need  for  continued  tariff  filing  with  a  government  agency,  so  long  as  advance  notice  of  changes  is 
required.   In  addition,  financial  reporting  by  the  carriers,  which  is  complex  and  burdensome  to  both  the 
carriers  and  the  government  can  be  substantially  reduced. 

Unlike  the  League's  efforts  to  bring  ocean  carriers  into  the  real  world  of  market-based  economics,  our 
suggestions  regarding  railroads  are  merely  logical  next  steps  in  a  15  year  old  joint  effort  to  reduce 
federal  oversight  and  regulation.  As  we  testified  to  this  committee  with  regard  to  rail  mergers, 
competition  is  the  best  protection  for  shippers.  The  Staggers  Act  gave  the  railroads  the  ability  to 
survive  and  become  irmovative.  We  come  here  today  asking  you  to  take  the  actions  that  will  allow 
them  to  compete  with  other  modes  and  with  each  other.  The  League  is  anxious  to  work  with  the 
Congress  and  the  railroads  to  enact  these  free  market  reforms. 
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Good  morning.    My  name  is  David  Goode  and  I  am  Chairman,  President, 
and  Chief  Executive  Officer  of  Norfolk  Southern  Corporation.   Thank  you  for 
the  opportunity  to  testify  on  the  disposition  of  the  Interstate  Commerce  Act's 
rail  regulatory  functions.    1  am  speaking  here  for  my  company.  Union  Pacific 
Railroad,  Southern  Pacific  Transportation  Company.  Burlington  Northern 
Railroad  Company.  Canadian  National/Grand  Trunk  Western  Railroad  Company, 
Chicago  and  North  Western  Railway  Company.  Kansas  City  Southern  Railway 
Company,  and  Canadian  Pacific/Soo  Line  Railroad  Company. 

Our  experience  under  the  Staggers  Act  parallels  the  experience  described 
by  Ed  Harper,  President  of  the  AAR.  and  Jim  Hagen,  Chairman  and  CEO  of 
Conrail.    Without  repeating  their  testimony,  I  want  to  emphasize  that  rail 
markets  are  competitive  and  that  rail  rates  have  declined  dramatically,  not  only 
in  inflation  adjusted  terms,  but  in  absolute  dollar  terms.    For  example,  on 
Norfolk  Southern  rail  revenue  per  ton  mile  decreased  37%  between  1982  and 
1993.  measured  in  inflation  adjusted  dollars,  and  declined  absolutely  during  that 
same  period,  from  3.5  to  3.2  cents  per  ton  mile  as  well.    Few  sectors  of  the 
American  economy  have  seen  such  precipitous  price  declines,  and  they  are 
indicative  of  the  pervasive  competition  in  transportation  markets. 

From  this  experience  we  conclude  that  a  great  deal  of  economic 
regulation  of  railroads  should  be  abolished.   The  Attachment  to  my  statement 
identifies  in  detail  the  sections  of  the  Interstate  Commerce  Act  which  we  believe 
clearly  should  be  repealed.   They  constitute  the  great  majority  of  the  rail 
provisions  of  the  Act.    Among  these  items  that  clearly  should  be  eliminated  are 
tariff  filing,  rate  bureaus,  regulation  of  minimum  rales  and  rail  practices,  filing 
and  approval  of  contracts  between  railroads  and  shippers,  restrictions  on 
intermodal  ownership,  and  many  others. 
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The  fact  remains,  however,  that  the  rail  industry  has  some  unusual  and 
arguably  unique  characteristics,  and  that  shippers  and  state  and  local  authorities 
have  legitimate  concerns  that  we  believe  deserve  a  forum  for  their  resolution. 
Specifically: 

Railroads  constitute  a  fixed-asset  network  of  regional  companies 
whose  members  must  work  together  in  crucial  ways,  such  as 
through  trackage  rights  and  equipment  pools,  in  order  to  serve 
nationwide  and  worldwide  flows  of  commerce. 

States  have  historically  been  inclined  to  respond  to  local 
interests  in  a  way  that  can  seriously  hinder  the  free  flow  of 
interstate  commerce.    Federal  standards,  a  federal  forum,  and 
federal  pre-emption  of  intrusive  state  and  local  regulation 
have  protected  an  efficient  national  rail  system,  which  is  an 
absolutely  vital  artery  of  our  economy. 

While  the  market  for  transportation  is  extremely  competitive,  a  few 
shippers,  in  the  short  term,  may  feel  they  have  little  choice  about 
which  railroad  they  use. 

These  characteristics  help  define  the  provisions  of  the  old  Interstate 
Commerce  Act  which  should  be  retained,  also  identified  in  detail  in  the 
Attachment  to  my  statement.    In  general.  I  would  characterize  the  remaining 
federal  functions  as  dispute  prevention  and  dispute  resolution  functions  rather 
than  as  traditional  economic  regulation.   They  fall  into  five  broad  categories: 

First,  those  shippers  -  and  they  are  very  few  indeed  -  who  feel  they  are, 
in  fact,  subject  to  rail  market  power  under  the  Commission's  standards  should 
continue  to  have  a  forum  for  determining  whether  a  railroad  is  charging  more 
than  a  maximum  reasonable  rate.    We  now  have  a  fully  developed  body  of 
administrative  law  for  handling  this  kind  of  dispute.    It  allows  railroads  to  cover 
their  costs  and  earn  a  reasonable  return  through  differential  pricing  while 
providing  protection  for  shippers  who.  in  the  short  run.  may  not  have 
alternatives  to  rail  service.    Legitimate  disputes  are  few.  but  we  would  preserve 
this  painstakingly  developed  expertise  for  resolving  them  when  they  do  arise. 
But  the  whole  remaining  anachronistic  structure  of  pervasive  rate  regulation  - 
tariff  filing,  suspension,  etc.  -  can  go.  and  no  one  will  moum  its  passing. 
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Second,  we  would  retain  federal  jurisdiction  over  rail  abandonments,  line 
sales,  and  new  construction.  Abandonments  should  be  permitted  upon  the  filing 
of  notice  and  after  local  authorities  and  businesses  are  afforded  an  opportunity 
to  buy  the  line  for  its  net  liquidation  value  and  continue  operating  it.  This  will 
give  communities  which  are  concerned  about  abandonments  a  practical  way  to 
retain  rail  service. 

Third,  while  our  group  disagrees  over  the  best  treatment  of  rail  mergers, 
we  all  agree  that  other  transactions,  short  of  full-scale  mergers,  involving 
cooperation  and  coordination  between  two  or  more  railroads  should  continue  to 
be  regulated  as  they  are  now.   These  include  pooling  agreements,  trackage 
rights,  line  sales,  and  other  matters  now  covered  by  Chapter  1 13  of  Title  49. 
Such  coordinations  can  raise  competitive  issues  and  generate  labor  disputes. 
The  Interstate  Commerce  Act  provides  a  mechanism  for  resolving  such  issues 
and  disputes,  and  for  allowing  vital  coordinations  to  be  accomplished 
notwithstanding  conflicting  provisions  of  state  or  federal  law.    Such 
coordinations  would  be  severely  inhibited  by  the  repeal  of  Chapter  113.    In  this 
connection,  we  do  believe,  however,  that  the  scope  of  labor  protection  provided 
--  six  years  of  continued  pay  and  benefits  for  each  affected  employee  --  is  a 
relic  of  another  era,  entirely  disproportionate  to  what  would  be  considered 
liberal  in  any  other  industry.    It  should  be  reconsidered. 

Founh,  we  must  ensure  that  the  further  reduction  of  national  regulation 
does  not  open  the  door  to  state  and  local  regulation  which  would  frustrate  the 
national  system.    With  such  rules  would  come  an  explosion  of  burden-on- 
commerce  litigation  with  unpredictable,  inconsistent,  and  terribly  expensive 
results.   This  is  not  a  hypothetical  concern:  we  see  such  attempts  even  under  the 
present  regime.   Our  customers  will  not  obtain  the  benefits  o\'  a  freer 
transportation  market  if  local  dictates  are  substituted  for  national  ones. 
Consequently,  we  need  to  preserve  and  expand  the  pre-emption  of  state  and 
local  regulation  of  railroads  that  is  already  contained  in  the  Interstate  Commerce 
Act. 

Fifth,  securities  regulation  and  provisions  regarding  lien  recordation  would 
be  retained.   The  present  system  provides  for  national  recordation  of  liens  on 
railroad  rolling  stock,  can  be  made  entirely  self-sustaining  if  it  is  not  already, 
and  offers  a  textbook  example  of  how  blunderbuss  repeals  could  increase  costs 
for  railroads  and  their  customers. 
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We  believe  that  the  limited  regulatory  jurisdiction  1  have  outlined  should 
be  continued  in  an  independent,  three-member  Commerce  Board  established 
within  the  Depanment  of  Transportation,  organized  along  the  same  lines  as  the 
Federal  Energy  Regulatory  Commission  (FERC).   The  cost  for  this  Board  would 
be  a  small  fraction  of  the  present  ICC  budget.    Decisions  would  continue  to  be 
made  in  a  neutral,  non-partisan  manner.   The  Commerce  Board  would  be  given 
an  expanded  power  to  exempt  from  regulation,  and  would  be  directed  to 
exercise  that  power  aggressively. 

Thank  you  for  the  opportunity  to  testify.   I  will  be  glad  to  answer  any 
questions  you  may  have. 


ATTACHMENT 


PROPOSAL  FOR  FURTHER  DEREGULATION, 
AND  CREATION  OF  DOT  COMMERCE  BOARD 


There  is  disagreement  within  the  railroad  industry 
concerning  what  agency  should  have  authority  over  rail 
mergers  and  the  standard  that  should  govern  them.   For 
purposes  of  this  proposal,  no  position  is  taken  on  rail 
mergers.   (Included  in  this  category  would  be  mergers, 
control  transactions,  or  the  following  transactions  if 
involving  substantially  all  the  property  of  a  railroad: 
sales,  leases,  contracts  to  operate,  joint  ownership  and 
joint  use . ) 

Establish  a  Commerce  Board  within  DOT. 

Three  members,  no  more  than  two  from  one  party. 

Commerce  Board  is  independent,  and  its  decisions  are 
final  and  directly  appealable  to  the  U.S.  Courts  of 
Appeals.   Follow  FERC  model. 

Insofar  as  is  necessary  to  perform  its  remaining 
functions  in  light  of  further  deregulation  enacted 
by  Congress,  the  Commerce  Board  shall  apply  ICC 
precedents  to  the  same  extent  that  the  ICC  would 
have. 

All  regulations  that  were  promulgated  under  repealed 
provisions  (other  than  accounting  regulations  needed 
to  administer  provisions  not  repealed) ,  or  that  are 
no  longer  necessary  in  light  of  the  repeals,  are 
null  and  void,  and  shall  promptly  be  rescinded  by 
the  Commerce  Board.   The  remaining  regulations 
become  Commerce  Board  regulations. 

Provide  the  Commerce  Board  with  an  appropriation,  as  a 
line  item  in  the  DOT  budget,  of  $5-$7  million. 
Significant  funding  would  be  obtained  from  filing  fees. 
To  the  extent  possible,  ICC  staff  who  were  responsible 
for  the  ICC's  administration  of  the  provisions  that  are 
not  repealed  shall  be  retained  as  staff  of  the  Commerce 
Board. 

Retain  maximum  rail  rate  regulation,  abandonment 
authority,  authority  over  trackage  rights  and  pooling, 
and  a  few  other  provisions  of  current  law.   For  details, 
see  Appendix  A.   Repeal  all  other  rail -related  provisions 
of  the  Interstate  Commerce  Act.   For  details,  see 
Appendix  B . 
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All  exemptions  that  the  ICC  has  adopted  as  of  the  date  of 
enactment  from  statutory  provisions  that  are  not  repealed 
are  deemed  statutorily  codified  (i.e. ,  they  cannot  be 
revoked) . 

The  Commerce  Board  shall  reexamine,  in  light  of  the 
further  deregulation  enacted  by  Congress,  whether  there 
is  any  justification  for  labor  protection,  and  the 
measure  of  any  protection  to  be  granted. 

The  Commerce  Board  would  also  have  jurisdiction  over 
disputes  arising  under  the  repealed  provisions  prior  to 
their  repeal.   Disputes  shall  be  resolved  applying  the 
law  in  effect  prior  to  repeal,  and  relief  shall  be 
retrospective  only.   The  Commerce  Board  would  also  have 
the  authority  to  modify  or  vacate  outstanding  ICC  orders. 

Repeals  do  not  revive  common  law  or  state  jurisdiction. 
State  regulation  of  interstate  carriers  is  pre-empted. 

A  clear  statement  would  be  included  in  the  statute,  as 
part  of  revised  policy  provisions  (49  U.S.C.  §§  10101, 
10101a)  ,  that  the  regulatory  provisions  that  are 
eliminated  are  not  to  be  revived  through  federal  common 
law  or  any  other  means . 
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APPENDIX  A 
PROVISIONS  TO  BE  RETAINED 


SUBSTANTIVE  REGULATORY  PROVISIONS 

•  Authority  over,  and  antitrust  immunity  for  railroad 
trackage  rights,  railroad  pooling  transactions,  and  the 
following  transactions  if  not  involving  substantially  all 
the  property  of  a  railroad:   sales,  leases,  contracts  to 
operate,  joint  ownership  and  joint  use  {49  U.S.C.  §§ 
11341,  11342(a),  (c)  -  (e)  ,  11343,  11344,  11345,  11347, 
11351,  11912)  .-^   Eliminate  Tex  Mex-^  doctrine  (under 
which  the  ICC  now  sets  compulsory  compensation  terms  for 
expired  trackage  rights  and  lease  agreements)  for  future, 
voluntary  agreements. 

•  Maximum  rail  rate  regulation  (49  U.S.C.  §§  10701a (a) - 

(b) ,  10704(a),  (f ) ,  10709).   Does  not  apply  to  any  pre- 
enactment  §  10713  contract  rates  or  to  any  post -enactment 
rates  that  the  parties  agree  to  designate  as  §  10713 
rates. 

•  Authority  over  railroad  abandonments,  discontinuance  of 
service,  new  rail  construction,  and  rail  line  sales  (49 
U.S.C.  §§  10901-07,  11505(a)).   Abandonments  to  be 
allowed  upon  filing  of  notice  and  an  opportunity  of  any 
financially  responsible  purchaser  to  buy  the  line  at  its 
net  liquidation  value. 

PROCEDURAL.  PRE-EMPTION.  AND  MISCELLANEOUS  PROVISIONS 

•  Exemption  authority  (49  U.S.C.  §  10505;  4  9  U.S.C.  App.  § 
1608(f)),  broadened  to  include  the  power  to  grant 
exemptions  from  provisions  of  otlier  titles  of  the  U.S. 
Code  that  are  enforced  by  the  Commerce  Board.   Add 
presumption  that  services,  transactions  and  classes  of 
service  should  be  exempt  from  regulation  unless  Commerce 
Board  finds  that  regulation  is  necessary,  and  direct  the 
Board  actively  to  seek  out  areas  that  can  be  deregulated 
because  continued  regulation  is  unnecessary. 


^'  There  is  disagreement  in  the  rail  industry  over  whether 

the  Commerce  Board  should  also  have  jurisdiction  over  rail 
mergers  and  control  transactions.   The  railroads  that  would 
preserve  the  existing  rail  merger  provisions  would  repeal  the 
fourth  sentence  of  49  U.S.C.  §  11344(c),  imposing  a  special 
test  for  rail-truck  mergers. 

^'  Thompson  v.  Texas  Mexican  R.R. .  328  U.S.  134  (1946)  . 
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Regulation  of  the  issuance  of  securities  and  assumption 
of  liabilities  (49  U.S.C.  §§  11301,  11348(b),  11709, 
11911(a)) .   (Most  security  issuances  are  exempt,  see  49 
C.F.R.  §§  1175.1- .2. ) 

Provisions  regarding  recordation  and  security  interests 
(49  U.S.C.  §§  11303,  11304)  . 

Broad  pre-emption  of  state  regulation  (preserving  and 
expanding  the  provisions  of  49  U.S.C.  §§  11501 (b) - (c) , 
(f ) ,  re  pre-emption  of  state  regulation  of  rail  rates  and 
practices  and  the  provisions  of  49  U.S.C.  §  10713(a), 
first  sentence,  and  (i)  authorizing  railroad 
transportation  contracts  and  specifying  that  contracts 
are  not  to  be  challenged  as  violating  the  Act  or  common 
law  and  the  exclusive  remedy  is  a  breach  of  contract 
action) . 

Prohibition  of  state  tax  discrimination  against  rail 
property  (49  U.S.C.  §§  11503) . 

Provisions  on  state  taxation  of  railroad  employees  (49 
U.S.C.  §  11504 (a)  ,  (c)  (1)  ,  (d)  )  . 

The  Carmack  Amendment  (which  sets  uniform  terms  for 
liability  for  loss  and  damage) ,  and  related  provisions 
regarding  receipts  and  bills  of  lading  (49  U.S.C. 
§  11707) ,  subject  to  the  right  to  agree  on  released-value 
rates . 

Miscellaneous  organizational,  policy,  definitional, 
jurisdictional,  and  other  provisions,  appropriately  pared 
back  and  revised  (49  U.S.C.  §§  10101-02,  10301,  10303, 
10305-10,  10321  (except  (b)(4)),  10324,  10327,  10328(a), 
10501,  10504,  10707a(a)  (2)  (B)  ,  11701,  11702 (a)  (1)  -  (3 )  , 
11703(a),  11705,  11706,  11901 (a) - (b) ,  (d) ,   (e)(1), 
(m)(l),  11913,  11914(a),  11915). 
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APPENDIX  B 
PROVISIONS  TO  BE  REPEALED 


Authority  over  terminal  trackage  rights  and  reciprocal 
switching,  and  over  switch  connections  and  tracks  (49 
U.S.C.  §§  11103,  11104)  . 

Authority  in  connection  with  certain  provisions  of  the 
Clayton  Act  (15  U.S.C.  §§  21,  26) . 

Regulation  of  minimum  rail  rates,  of  rail  rate  increases 
(zone  of  flexibility),  of  rail  practices,  and  of 
passenger  fares  (49  U.S.C.  §§  10701(a),  (c) ,  10701a(c), 
10707a  (except  (a)(2)(B)),  10711  (1) -  (2)  ,  10712,  10722-25, 
11905;  45  U.S.C.  §  546a) . 

Regulation  of  through  routes,  joint  rates,  joint 
classifications,  divisions,  interchange  facilities, 
continuous  carriage,  and  rail-water  connections  (49 
U.S.C.  §§  10503,  10703,  10705,  10705a,  10742,  10745, 
10763,  11710) . 

Tariff  filing  by  rail  carriers,  and  related  provisions  as 
to  the  form  in  which  rates  must  or  may  be  quoted  and  the 
particular  services  that  must  be  offered  in  connection 
with  a  rate  (49  U.S.C.  §§  10702 (a) - (b) ,  10707,  10728, 
10730,  10734,  10748,  10761,  10762,  11903(a)(1),  (b) -  (d)  , 
11904 (a)  (1) -  (2)  ,  11916)  . 

Contract  filing  by  railroads,  and  approval  and  regulation 
of  such  contracts  (49  U.S.C.  §  10713,  except  (a),  first 
sentence,  and  (i) ) . 

Regulation  of  discrimination  by  rail  carriers  in  rates 
and  service,  and  of  rebates  (49  U.S.C.  §§  10704(e), 
10711(3) - (4) ,  10741,  10747,  10749(a),  10751,  11703(b), 
11902,  11903(a)(2),  11904(a)(3);  46  U.S.C.  App .  §  884). 

Common  carrier  obligation  (49  U.S.C.  §§  11101(a),  11102). 
Make  clear  that  obligation  to  interchange  is  also 
repealed. 

Oversight  of  car  supply  and  car  hire  (49  U.S.C.  §§  11121, 
11122,  11126,  11901(e)  (2)  )  .^' 

Authority  over  carriers  in  emergencies  (49  U.S.C. 
§§  11123,  11124,  11128)  . 

Directed  rail  transportation  (49  U.S.C.  §  11125). 


CNW,  KCS,  and  Soo  would  retain  these  provisions. 
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Authority  to  prescribe  intrastate  rail  rates  (49  U.S.C.  § 
11501(d) ) . 

Regulation  of,  and  antitrust  immunity  for,  rate  bureaus 
(49  U.S.C.  §  10706  (a)  ,  (d) -  (i)  )  . 

Regulation  of  demurrage  charges  (49  U.S.C.  §  10750)  . 

Regulation  of  rail  rates  and  practices  with  respect  to 
recyclables  (49  U.S.C.  §§  10710,  10731). 

The  commodities  clause  (49  U.S.C.  §  10746)  . 

Authority  to  authorize  carrier  recapitalizations,  upon  a 
75%  vote  by  each  affected  class  of  securities  (49  U.S.C. 
§§  11361-67) . 

Regulation  of  carrier  credit  and  billing  practices  (49 
U.S.C.  §§  10743,  10744) . 

The  long-  and  short-haul  provision  (49  U.S.C.  §  10726). 

The  feeder  line  provision  (49  U.S.C.  §  10910)  . 

Valuation  of  railroad  properties  (49  U.S.C.  §§  10781-86, 
11901  (c) )  . 

Provisions  relating  to  the  Rail  Services  Planning  Office 
and  the  Office  of  Rail  Public  Counsel  (neither  of  which 
have  been  funded  for  some  years)  (49  U.S.C.  §§  10361-64, 
10381-88) . 

The  Panama  Canal  Act  and  other  restrictions  on  intermodal 
ownership  and  control  (49  U.S.C.  §§  11321,  11323, 
11344  (c) ,  fourth  sentence)  . 

Regulation  of  protective  services  against  heat  or  cold 
(49  U.S.C.  §  11105)  . 

Enforcement  of  fair  credit  and  debt  collection 
legislation  (15  U.S.C.  §§  1681s(b)(4),  1691c(a)(4), 
16921)  . 

Special  provisions  regarding  government  traffic  (49 
U.S.C.  §  10721) . 

The  provision  for  the  filing  of  contracts  between 
carriers  (49  U.S.C.  §  10764) . 
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The  provision  regarding  delivered  pricing  systems  of 
sellers  of  food  and  grocery  products  (49  U.S.C.  §  10732). 

Provisions  regarding  discontinuance  of  a  particular  train 
or  ferry  (49  U.S.C.  §§  10908,  10909). 

Jurisdiction  over  express  carriers  (49  U.S.C.  §  10502). 

Authority  over  Amtrak  compensation  to  freight  railroads 
for  use  of  tracks,  compensation  if  Amtrak  condemns  a 
freight  railroad's  tracks  for  its  use,  and  related 
matters  (45  U.S.C.  §§  562(a)-(d),  (g) ,  584(e)).   Amtrak 
would  retain  its  present  rights  of  access,  but 
compensation  would  be  set  judicially,  using  condemnation 
principles. 

Public  filing  of  contracts  between  the  Postal  Service  and 
carriers  (39  U.S.C.  §  5005(b)(3)). 

Public  filing  of  Postal  Service  orders  regarding 
transportation  of  mail  (39  U.S.C.  §  5204(f)). 

Setting  of  rates  for  surface  transportation  of  mail  (39 
U.S.C.  §§  5204 (g)  ,  5207-09)  . 

Licensing  of  mail  transporters  (39  U.S.C.  §  5215)  . 

Authority  with  regard  to  Postal  Service  orders  for  the 
transportation  of  mail  by  motor  common  carriers  (39 
U.S.C.  §  5203  (f) )  . 

Rulemaking  authority  over  extensions  of  credit  by 
carriers  to  candidates  for  Federal  office  (2  U.S.C. 
§  451)  . 

Authority  over  railroad  interlocking  directorates  (49 
U.S.C.  §§  11322,  11911(b) ) . 

Cost  accounting  and  reporting  requirements  (49  U.S.C. 

§§  11141-45,  11161-68,  11348(a),  11901(f),  11909, 

11910 (c) - (d) ,  11913a).   (Sections  11161,  11162,  11167  and 

11168  have  expired,  and  should  be  taken  off  the  books  in 

any  case  for  that  reason.)   Any  accounting  regulations 

necessary  to  enforce  retained  provisions  shall  be 

preserved. 

State  authority  over  prison-made  property  (49  U.S.C. 
§  11507) . 

Provision  for  annual  reports  (49  U.S.C.  §  10311)  . 
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Deadlines  for  acting  on  rulemaking  petitions  (49  U.S.C.  § 
10326)  . 

Provisions  for  decisions  by  divisions,  employee  boards 
and  joint  boards  (49  U.S.C.  §§  10302,  10304,  10341-44). 

Provision  specifying  that  remedies  are  cumulative  (49 
U.S.C.  §  10103) . 

Special  provisions  concerning  service  of  notice  (49 
U.S.C.  §  10329) . 

Provisions  for  conferences  and  joint  hearings  with  state 
authorities  (49  U.S.C.  §  11502). 

Penalties  for  disclosing  confidential  information  (49 
U.S.C.  §  11910(a)  (1)  -  (2)  ,  (b) )  . 

Other  related  and  unnecessary  provisions  (49  U.S.C.  §§ 
10330(a),  11346,  11350,  11906,  11907,  Pub.  L.  No.  97-102, 
§  402,  as  amended) . 

[N.b.   Rail  industry  takes  no  position  on  provisions  of  the 
Interstate  Commerce  Act  relating  to  non-rail  modes  (49 
U.S.C.  §§  10321(b)(4),  10322,  10328(b),  10330(b),  10521- 
31,  10541-44,  10561,  10701 (d) -( f) ,  10702(c),  10704(b)- 
(d)  ,  10706  (b) - (c)  ,  10708,  10733,  10735,  10749(b),  10765- 
67,  10921-36,  11101(b)  - (d)  ,  11106-11,  11127,  11342(b), 
11345a,  11349,  11501(a),  (e) ,  (g) ,  11503a,  11504(b), 
(c)(2)-(3),  11505(b),  11506,  11702  (a)  (4)  -  ( 6 )  ,   (b)  ,  11704, 
11708,  11711,  11712,  11901 (g) - (1) ,  (m)(2),  11902a, 
11904(b)  - (d)  ,  11908,  11910  (a)  (3 )  -  (4 )  ,  11914 (b) - (d)  , 
11917;  Pub.  L.  No.  97-261,  §  17(c) -(e));  and  provisions 
on  the  foregoing  lists  insofar  as  they  apply  to  non-rail 
carriers. ] 
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Madam  Chair  and  Members  of  the  Subcommittee: 

I  am  Robert  Granatelli,  Manager,  Transportation    Operations   ~  North  America,  for 
Himont  USA,  Inc.   Today  I  appear  before  you  on  behalf  of  The  Society  of  the  Plastics  Industry, 
Inc.  (SPI).    We  appreciate   the  opportunity  to  participate   in  these  hearings  so  that  we  may 
inform  you  of  our  dependence    on  rail  transportation    service  and  share  with  you  our  views  on 
.  how  you  can  take  this  opportunity  to  replace  a  highly  complex  regulatory  structure  with  a 
market  competitive  environment. 

INTRODUCTION 

SPI  is  the  major  trade  association  of  the  plastics  industry  and  consists  of  2000  members 
that  supply  raw  materials,  process  or  manufacnire   plastics  and  plastics  products,  and  engage  in 
the  manufacture   of  machinery  used  to  make  plastics  products  or  materials  of  all  types.   Its 
members  are  responsible  for  an  estimated  75%  of  total  sales  of  plastics  materials  and  plastics 
products  in  this  country.   The  plastics  industry  accounts  for  more  than  $170  billion  of  materials, 
products  and  machinery  shipped  within  the  United  States.-' 


i'      Contribution  of  Plastics  to  the  U.S.  Economy,  Probe  Economics,  Inc.,  prepared   for 
SPI,  December,   1992  ("Probe  Report"). 
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Of  panicular  interest  to  SPI  in  today's  hearing  concerning  regulation  of  rail 
transportation    service  is  the  plastics  industry's  reliance  upon  rail  carriers  for  the  movement  of 
plastics  resins.    Plastics  resins  are  the  raw  materials  formulated   into  end  products  such  as  milk 
bottles,  toys,  medical  devices,  housings  for  electronics,  construction  materials,  automobiles,  and 
thousands  upon  thousands  of  specific  applications.    The  most  common  plastics  resins  include 
polyethylene,  polypropylene,  polyvinyl  chloride  and  polystyrene;  and  the  plastics  resins  family 
also  includes  materials  such  as  epoxy,  polyurethane,  phenolic  and  polyester. 

DEPENDENCE  ON  RAIL  TRANSPORTATION 

Plastics  resins  constitute  a  $30+  billion  industry,  in  terms  of  sales.^  The  industry 
contributes  over  $5  billion  in  positive  foreign  trade  balances.-'    Plastics  resins,  both  liquid  and 
dry,  amount  to  some  68  billion  pounds  of  production.-'    According  to  railroad  industry 
statistics,  almost  60  billion  pounds  of  plastics  materials  are  shipped  via  railroad,  amounting  to 
more  than  347,000  carloads  of  traffic  and  $1.1  billion  in  freight  revenue.-'   This  traffic  accounts 
for  virtually  4%  of  Class  I  railroad  operating  income.    Dry  plastics  resins,  which  constitute  the 
overwhelming  majority  of  all  plastics  materials,  move  in  shipper- furnished   hopper  cars.   The 


2'    Faas  A  Figures  of  the  U.S.  Plastics  Industry.  1994  ed.,  The  Society  of  the  Plastics 
Industry,  Inc.  (1994)  ("Facts  and  Figures")  at  14  (1993  dau). 

-'     Probe  Report. 

*'     Facts  and  Figures  at  35. 

-'     Freight  Commodity  Statistics,  1993,  Transportation   Data  Division,  Economics  and 
Finance  Department,    Association  of  American  Railroads,  STCC  No.  282. 
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industry  counts  some  35-40,000  cars  in  its  members'  rail  fleets.    At  approximately  $60,000  per 
car,  the  investment  in  rail  cars  amounts  to  more  than  $2  billion.    Domestically,  transportation 
constitutes  approximately  20%  of  the  cost  of  plastics  resins;  it  is  the  second  biggest  cost 
component.    For  such  "commodity"  products,  margins  are  measured   in  pennies  per  pound;  and 
differences  in  transportation    costs  can  mean  market  access  and  profits  or  losses  to  individual 
companies. 

As  the  foregoing  statistics  suggest,  the  plastics  industry  is  highly  dependent   upon  the 
railroads.    Indeed,  the  industry  is  captive  to  the  railroads  in  two  ways:   first,  the  overwhelming 
majority  of  production  is  loaded  directly  into  rail  cars,  the  transportation    mode  around  which 
the  industry  has  grown  over  the  past  25  years.   Second,  a  substantial   number  of  producers  - 
including  one  of  my  company's  plants  --  and  our  customers  have  access  to  only  a  single  rail 
carrier.    At  origin,  the  plastics  resins  industry  is  concentrated   in  the  Texas-Louisiana  Gulf 
Coast,  near  the  source  of  feedstocks  utilized  in  resin  production.    This  makes  our  origin 
movements  largely  captive  to  one  of  two  railroads,  the  Union  Pacific  and  the  Southern  Pacific. 
Our  customer  base  is  widely  dispersed  throughout  the  United  States,  with  the  heaviest 
concentrations   being  in  the  Northeast  and  Midwestern  industrial  belts,  and  along  the  Pacific 
Coast.    A  resins  plant  typically  serves  hundreds  of  customers  in  one  or  two  car  shipments  on  a 
repetitive  basis. 

As  reflected  by  industry  statistics,  plastics  move  in  covered  hopper  cars  at  an  average 
loaded  weight  of  179,000  pounds,  moving  an  average  of  more  than  1 100  miles  from  plant  or 
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neaiby  stoiage  to  final  destination.    Considering  that  a  covered  hopper  car  contains  the 
equivalent  of  four  (4)  truck  shipments,  replacing  the  approximately  350,000  car  loadings  per 
year  with  1.4  million  truck  shipments  of  1100  miles  is  highly  infeasible,  as  well  as  undesirable 
from  highway  use  and  environmental    perspectives.    The  captivity  of  the  industry  to  rail 
transportation    service  is  a  function  of  volume  of  production,  size  of  shipments,  distribution 
panems    and  material  handling  considerations.    As  to  the  latter,  assuring  product  integrity,  for 
product  performance,  to  preclude  damage  to  fabrication  machinery  and  to  assure  purity  for 
products  utilized  in  food  and  drug  packaging  and  related  applications,  dictates  minimizing 
product  handling  and  maintenance   of  the  controlled  environment  obtained  through  use  of  the 
plastics  industry's  privately  owned,  dedicated  rail  fleet. 

Being  captive  to  the  railroads  has  two  consequences   to  plastic  resins  producers.    As 
reflected  in  basic  economic  theory,  captive  customers  are  subject  to  monopoly  pricing  and  poor 
service.   This  is  borne  out  in  rail  transportation   service.   With  regard  to  pricing,  the  effects  of 
captivity  are  manifested  in  two  ways.  First,  plastics  resins  suffer  higher  rates  than  commodities 
which  enjoy  effective  transportation    alternatives  by  motor  or  water.    We  accept  that  cost  as 
indigenous  to  our  products  and  to  our  distribution  needs.    Second,  however,  facilities  which  are 
captive  to  a  single  railroad,  as  contrasted  with  those  which  enjoy  competitive  rail  service,  are 
subject  to  a  transporution   cost  penalty  of  15-35%.  This  cost  differential  substantially  impacts 
the  ability  of  individual  companies  to  effectively  serve  particular  customers.    Even  where  the 
production  point  has  competitive  service  options,  if  the  customer  is  subject  to  service  by  a  single 
rail  carrier  we  lose  effective  control  over  our  transportation   costs.   The  transportation   costs 
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penalties  sufTtrcd  as  a  result  of  being  captive  to  a  single  railroad  influence  plant  location  and 
expansion  decisions,  not  only  with  regard  to  selection  of  locations  within  the  United  States  but 
also  in  determining  whether  to  locate  new  facilities  in  the  United  States  or  to  locate  those 
facilities  abroad. 

Additionally,  as  captive  shippers  our  traffic  enjoys  little  or  no  priority  in  the  railroads' 
decisions  with  regard  to  the  allocation  of  power  to  move  the  cars  on  their  tracks.    It  is 
acknowledged  by  railroad  executives  that  intermodal   and  other  competitive  traffic  receives  first 
priority  in  train  make-up  and  dispatching.    As  a  consequence,  we  resin  producers  and  our 
customers  are  subject  to  substantial  variances  in  transit  times.    Our  customers  require  timely 
delivery  of  resin  in  order  to  maintain  their  manufacturing  operations,  and  we  require  the  timely 
and  predictable   return  of  our  empty  hopper  cars  in  order  to  maintain  our  plant  operations  since 
product  flows  directly  from  the  production  process  into  the  cars.   As  a  result  of  unreliable 
railroad  transit  times,  we  must  maintain  an  excess  number  of  hopper  cars  in  our  fleets.    This 
has  consequences   in  terms  of  increasing  our  capital  requirements   both  for  the  cars  and  to 
maintain  unusually  large  product  inventories  so  that  we  can  position  product  within  the  rail 
system  near  customer  locations;  and  this  in  turn  places  increasing  demands  on  the  railroads  for 
switching  and  storage  tracks  as  well  as  added  transportation    service  to  handle  the  added  cars 
needed  to  assure  timely  deliveries. 
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REVIEW  OF  THE  INTERSTATE  COMMERCE  ACT 

Considering  the  House  vote  last  year  on  the  ICC's  appropriations,   the  Trucking  Industry 
Regulatory  Reform  Act  of  1994  (TIRRA),   the  Contract  with  America,  and  the  President's 
budget,  we  recognize  that  the  demise  of  the  Interstate  Commerce  Commission  as  an  institution 
is  likely.  Notwithstanding,  for  over  100  years,  federal  policy  has  recognized  the  central  role  that 
rail  transportation    service  plays  in  the  movement  of  goods  and  materials  and  the 
competitiveness   of  American  industry,  individual  plants,  ports  and  conunimities.    Hundreds  of 
millions  of  dollars  of  investment  have  been  made  in  individual  plants  based  upon  the 
availability  of  recourse  under  the  Interstate  Commerce  Act  to  remedy  potential  abuses  of  the 
railroads'  market  power.   Additionally,  railroads  have  been  authorized  to  enter  into  mergers 
and  acquisitions  based  upon  the  availability  of  remedies  under  the  Act  to  address  any 
consequential   unreasonableness    of  rates  and  practices,  including  service  deficiencies. 
Accordingly,  whatever  determination   may  be  made  regarding  the  ICC,  federal  oversight  of  rail 
transportation   service  to  captive  shippers  must  be  preserved  and  maintained   in  an  appropriate 


Market  Competition  as  a  Substitute  for  Regulatory  Proceedings 

The  current  congressional  review  of  the  Interstate   Commerce  Commission  and  the 
Interstate   Commerce  Act  provides  an  historic  opportunity  to  supplant  a  system  of  regulation 
and  adjudication  with  an  economic  environment  based  upon  market  competition.    Standards 
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developmem  undci  the  Interstate   Commerce  Act  for  the  establishment   of  rate  guidelines 
appears  to  be  an  open-ended   process.-'   Similarly,  litigation  concerning  rate  reasonableness 
seems  to  be  interminable,   lasting  decades;  and  the  Commission's  promulgation  of  rate 
g:uidelines  for  coal  transportation   does  not  appear  to  have  materially  improved  the  situation.-' 
Accordingly,  SPI  urges  the  Subcommittee   to  take  this  opportunity  to  review  the  substantive 
provisions  of  the  Act  and  to  simplify  and  improve  the  regulatory  environment. 

The  first  area  to  consider  involves  changes  to  foster  true  competition  within  the  railroad 
industry,  i.e.,  "to  allow,  to  the  maximum  extent  possible,  competition  and  the  demand  for 
services  to  establish  reasonable   rates  for  transportation    by  rail,"  as  recited  in  the  first  paragraph 
of  the  Rail  Transportation    Policy,  49  U.S.C.  §  lOlOla(l).    That  can  be  accomplished  by 
eliminating  the  bottleneck  control  which  the  railroads  exercise  over  shippers  and  receivers 
whose  facilities  are  captive  to  a  single  railroad,  such  as  many  of  the  plants  producing  plastics 


-'     Over  the  course  of  nine  years  the  Commission  has  endeavored   but  failed  to 
articulate  rate  reasonableness    standards  for  non-coal  commodities.    See  Rate  Guidelines  - 
-Non-Coal  Proceedings,  Noiice  of  Proposed  Policy,  51  Fed.  Reg.  18811  (May  22,  1986); 
request  for  additional  comments,  52  Fed.  Reg.  11295  (April  8,  1987);  proceeding 
reopened,  57  Fed.  Reg.  54252  (Nov.  16,  1992);  order  setting  oral  presentation,   59  Fed. 
Reg.  7266  (Feb.  15,  1994). 

-'     See,  e.g., Bituminous  Coal-Hiawatha.  Utah,  to  Moapa.  Nevada,  10  I.C.C.2d259  (1994). 
That  case  recites,  in  part,  its  history.   This  decision  follows  an  original  finding  of  rate 
unreasonableness    which  was  remanded  upon  appellate   review  in  1981.   Union  Pac, 
R.R.V.  United  States,  637  F.2d  764  (10th  Cir.  1981).   The  case  originated  in  September 
1978  with  an  investigation  order,  and  the  Commission's  decision  was  issued  in  July,  1979. 
637  F.2d  at  766.   Following  remand,  the  Commission  adopted   its  coal  rate  guidelines  in 
1985  and  subsequently  applied  those  guidelines.    The  Commission's  recent  decision, 
issued  in  October,  1994,  states  that  the  Commission  "resolved  most  of  the  relevant  issues" 
in  a  1989  decision.    10  I.C.C.2dat  260.  At  the  time  of  the  Commission's  1994  decision, 
this  case  had  been  in  litigation  for  some  16  years,  including  nine  years  after  the 
Commission  had  ?idopted   its  coal  rate  guidelines. 
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resins  znd  fabricators  who  receive  and  mold  the  resins  into  finished  products.    Other  industries 
have  been  opened  to  competition  with  enormous  benefits  to  providers  and  customers  alike, 
including  the  telecommunications    industry,  the  trucking  industry,  the  electric  utility  industry  with 
regard  to  the  wholesale  transmission  of  power,  the  gas  utility  industry  and  even  the  cable 
television  industry  where  there  is  vertical  integration  whereby  cable  systems  operators  also 
control  programming. 

Canada  has  implemented    an  open  access  scheme  for  its  railroad  industry,  whereby 
service  within  30  kilometers  of  a  shipping  point  must  be  rendered,  at  shipper  request,  at  a 
prescribed  rate.    This  rate  is  determined   annually,  on  an  industry-average  basis,  and  it  is 
designed  to  provide  the  railroads  with  revenues  to  cover  their  costs  plus  a  reasonable  profit. 
Once  outside  the  30  kilometer  radius,  the  shipper,  in  substantially  all  cases,  enjoys  access  to  an 
alternative  rail  carrier;  and  competition  thereafter  governs  rates  and  equally  importantly 
services.   The  Act  today  provides  the  authority  to  require  such  competitive  access.   Specifically, 
the  Act  empowers  the  Commission  to  "require  rail  carriers  to  enter  into  reciprocal  switching 
agreements,  where  it  fmds  such  agreements  to  be  practicable  and  in  the  public  interest,  or 
where  such  agreements   are  necessary  to  provide  competitive  rail  service."  49  U.S.C. 
§  11103(c)(1).    Unfortunately,  the  Commission  has  declined,  notwithstanding   §  lOlOla(l)  of  the 
Rail  Transportation   Policy,  to  fmd  that  promotion  of  competition  is  sufficiently  meritorious  to 
require  competitive  access.^  Adoption  of  a  simplified  procedure  to  open  bottlenecks,  without 


-      Midtec  Paper  Corp.  v.  Chicago  and  Northwestern  Transp.  Co.,  3  I.C.C.2d  171  (1986), 
c^'d  857  F.2d  1487  (D.C.  Cir.  1988);  Vista  Chemical  Co.  v.  The  Atchison,  Topeka  and 
Santa  Fe  Ry.  Co..  5  I.C.C.2d331  (1989). 
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the  necessity  of  years,  and  even  decades,  of  litigation  before  the  transportation    regulatory 
agency,  and  the  substitution  of  true  market  competition  for  administrative  procedures,  would 
enhance  productivity  and  the  competitiveness   of  all  American  industry. 

Second,  the  administration   of  the  Act  should  be  reformed  to  foster  efficiencies  and 
competitive  service.   The  failings  in  this  regard  are  illustrated  by  the  manner  in  which  the 
railroads  offer  rates  for  joint  line  service.   In  effect,  the  rate  structure  of  the  railroads  serves 
tacitly  to  divide  trafTic  in  such  a  manner  as  to  make  shipper-selected   routes  non-competitive. 
To  illustrate,  for  a  movement  from  a  Gulf  Coast  point,  such  as  Houston,  to  the  Northeast,  a 
shipper  should  have  the  opportunity  for  alternative  routings,  e.g.,(i)  Houston-Chicago- final 
destination,  (ii)  Houston-St.  Lxjuis-final  destination,  or  (iii)  Houston-New  Orleans-Washington, 
D.C. -final  destination.    This  should  provide  competition  for  the  traffic;  but  unfortunately,  it  does 
not.   This  is  because  the  receiver  is  served  by  only  one  railroad,  and  that  railroad  provides 
service  from  each  of  the  three  Eastern  gateways  (Chicago,  St.  Louis  and  Washington,  D.C.)  to 
the  final  destination.    That  carrier  desires  to  maximize  its  length  of  haul,  and  so  it  prefers  the 
St.  Louis  gateway.    Accordingly  in  setting  its  rates  via  the  Chicago  and  New 
Orleans/Washington,    D.C.  routes,  it  requires  the  same  cash  contribution  (revenue  less  variable 
cost)  for  the  shorter  length  of  haul  as  for  its  maximum  haul.-'  Thus,  there  is  no  material 
savings  from  use  of  the  shipper  selected  alternate  routing;  and  the  resultant  squeeze  on  the 
connecting  carrier  makes  the  alternative  routing  uneconomic.    Rather  than  price  based  on  cost 


-'     Conrail  has  characterized   this  as  its  "make  or  buy"  policy,  Delaware  &  Hudson  Ry. 
Co.  V.  Consolidated  Rail  Corp.,  902  F.2d  174  (2d  Cir.  1990),  cert,  denied.  111  S.  Ct.  2041 
(1991). 


fi7-fi9T    n    _    QA 


284 


plus  profit,  as  competitive  industries  must,  railroad  pricing  to  captive  points  is  based  on  the 
value  of  access  to  the  captive  location. 

The  shipping  community  has  no  effective  means  of  challenging  this  blatant  price 
discrimination  which  favors  a  particular  routing  and  denies  the  shippers  the  ability  to  seek 
competitive  service  via  alternative  routings.    This  has  occurred  by  virtue  that  the  Interstate 
Commerce  Commission  has  allowed  the  railroad  industry  to  utilize  a  new  form  of  "joint  rate" 
wherein  the  carriers  offering  connecting  service  publish  only  a  total  for  all  segment  moves  and 
each  carrier  independently   can  manipulate   its  individual  segment  rate  in  order  to  deprive  the 
shipper  of  any  rate  reduction  or  enhanced  service  it  may  enjoy  from  an  alternative   routing.—' 
This  rate  scheme  violates  more  than  100  years  of  practice  under  the  Interstate   Commerce  Act 
where  a  joint  rate  required  each  carrier  participating   in  the  joint  rate  to  concur  in  the  total 
charge  and  any  changes  to  that  rate.    True  efficiency  can  be  realized  only  if  the  marketplace   is 
allowed  to  function,  and  that  can  happen  only  if  railroads  are  required  to  maintain  non- 
discriminatory access  through  the  alternate   gateways  and  shippers  are  empowered  to  purchase 
service  on  a  segment-by-segment   basis,  thereby  truly  to  control  the  routing  of  their  traffic. 

Third,  in  abandoning   high-cost  local  operations  to  the  establishment   of  short-line 
railroads,  railroads  structure  their  abandonments    in  such  a  manner  as  to  minimize  the 
opportunity  for  the  newly-established  short-line  railroads  to  secure  a  competitive  routing.    To 


-      The  Society  of  the  Plastics  Industry,  Inc.  v.  Consolidated  Rail  Corp. ,  Docket 
No.  40298,  (not  printed)  served  October  22,  1990,  aff'd  The  Society  of  the  Plastics 
Industry,  Inc.  v.  ICC,  955  F.2d  722  (DC.  Cir.  1992). 
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illustrate,  tbere  may  be  a  competing  line  haul  carrier  within  1-2  miles  of  the  junction  point  from 
the  track  the  carrier  desires  to  abandon.    A  new  carrier  operating  the  undesired  line  segment 
could  extent  its  line  to  the  competing  line  haul  carrier  and  so  have  competitive  service 
available.    Therefore,  rather  than  abandoning  what  would  appear  to  be  a  natural  segment  of 
track  as  bounded  by  two  junction  points,  railroads  typically  will  abandon  the  track  to  short-line 
operation  only  at  a  point  beyond  which  it  is  economically  infeasible  to  extend  the  line  to  a 
competing  carrier.    Alternatively,  in  turning  operating  authority  over  to  a  short-line,  the  line 
haul  carrier  retains  for  itself  the  ability  to  control  pricing  or  conditions  the  track  sale  on  the 
short  line's  agreement  to  refrain  from  handing-off  traffic  to  a  competing  line  haul  carrier. 
Proper  oversight  of  abandonments    and  sales  to  short-line  railroads  should  include  evaluation  of 
any  conditions  or  restrictions  intended  to  inhibit  the  short-line  railroad's  ability  to  operate  in 
the  best  interests  of  itself  and  the  shippers  it  serves. 

Fourth,  in  simplification  of  functions  under  the  Interstate   Commerce  Act,  Congress 
should  revisit  the  concept  of  market  dominance.    Adopted  as  part  of  the  4-R  Act  as  a 
jurisdictional  test  of  whether  the  railroad  enjoys  market  power,  market  dominance  as  originally 
contemplated   entailed  objective  standards  of  market  power  based  upon  factors  such  as  the  rate 
level,  the  shipper's  degree  of  reliance  upon  rail  service  and  the  shipper's  investment  in  rail- 
related  equipment  and  facilities.    Following  passage  of  the  Post-Staggers  Act,  the  market 
dominance  test  was  revised  and  now  can  involve  years  of  litigation  and  inquiry  into  the 
academic  issue  not  of  whether  the  railroad  faces  competition,  but  rather  whether  the  shipper 
faces  competition  and,  if  so,  whether  that  competition  limits  the  railroad's  ability  to  engage  in 
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moDopoIistk  pricing  and  service  practices.    Canada  has  recognized  that  the  issue  of  market 
dominance  relates  to  one  simple,  fundamental    question:  Is  the  shipping  point  served  by  one  or 
more  than  one  railroad?    If  competitive  service  is  available  through  another  mode  of 
transportation,   service  and  cost  considerations  compel  the  shipper  to  utilize  an  alternative  mode 
unless  the  traffic  is  functionally  committed  to  rail  transportation    due  to  practicalities  of  the 
transportation    situation.    There  is  simply  no  justification  for  a  jurisdictional  test  requiring  years 
and  hundreds  of  thousands  of  dollars  of  litigation  costs  before  one  even  reaches  the  issue  of 
reasonableness    of  the  rates  changed.    We  need  to  return  to  evaluation  of  market  dominance 
under  simplified,  objective  standards  reflecting  its  intended  use  as  a  threshold  test,  not  a  major 
adjudicatory  issue  itself. 

Changes  to  Current  Provisions  of  the  Interstate  Commerce  Act 

During  transition  to  a  market-based    system,  to  provide  a  backstop  if  further  mergers 
occur  which  eliminate  market-based    competition,  and  to  provide  an  avenue  of  redress  for  those 
who  may  not  be  able  to  benefit  from  a  truly  competitive  rail  transportation    system,  the 
Interstate   Conunerce  Act  as  currently  structured  and  should  be  reviewed  and  streamlined.    Our 
review  of  the  specific  provisions  of  the  Interstate   Commerce  Act  concerning  the  regulation  of 
rail  transportation    service  is  associated  as  an  appendix  to  this  Statement,   along  with  our  views 
as  to  preservation,  modification  or  rescission,  or  in  some  cases,  our  declination  to  state  a  view. 
This  appendix  follows  the  organization  of  the  Study  of  Interstate   Commerce  Commission 
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Regulatofy  Responsibilities   issued  by  the  ICC  on  October  25,  1994,  pursuant  to  its  obligation 
under  TIRRA. 

ADMINISTRATION  OF  TRANSPORTATION  REGULATORY  OVERSIGHT 

With  regard  to  the  potential  reallocation  of  the  functions  under  the  Interstate   Commerce 
Act,  SPI  strongly  endorses  the  exercise  of  those  functions  by  a  non-partisan,  independent    agency 
or  board,  whether  self-standing  or  functioning  under  the  umbrella  organization  of  an  Executive 
branch  department.     The  key  issue  is  one  of  independence    from  direct  political  influence.    As 
previously  discussed,  competitiveness   of  plants  domestically  and  competitiveness   of  industries 
vis-o-vis  foreign  competition  in  the  export  markets  often  rests  on  transportation   access.   It  is 
essential  that  decisions  on  standards  and  in  adjudications   not  only  be  free  from  political 
influence  but  also  have  the  appearance   of  such  independence.     For  this  reason,  we  strongly 
support  the  delegation  of  functions  under  the  Interstate   Commerce  Act  to  administration   by  a 
presidentially-appointed    and  Congressionally-confirmed   non-partisan  body  (i.e., no  more  than  a 
majority  from  one  political  party,  with  members  serving  fixed,  staggered  terms)  whose  decisions 
are  subject  to  judicial  review  by  the  appellate  courts. 

The  Society  of  the  Plastics  Industry,  Inc.  appreciates  the  opportunity  to  bring  its  views 
and  positions  to  the  attention  of  the  Subcommittee.    We  stand  ready  to  assist  the  Subcommittee 
in  its  further  consideration  of  these  issues,  and  particularly  in  simplifying  the  regulatory 


processes  to  substitute  market  competition  for  the  need  for  regulation.    We  welcome  the 
opportunity  to  answer  any  questions  you  may  have. 
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Review  of  Rail  Transportation    Provisions 
of  the  Interstate   Commerce  Act- 


Exemptions  ~  Retain;  however,  modify  to  provide  that  where  an  exemption  has  been 
granted,  any  party  aggrieved  by  conduct  of  a  railroad  may  seek  recourse  under  any 
statutory  or  common  law  rights  outside  of  the  Interstate   Commerce  Act.   This  change  is 
intended  to  reverse  the  outcome  of  the  G.&T.  Terminal  Packaging  Co.  v.  Consolidated 
Rail  Corp.,  830  F.2d  1230  (3rd  Cir.  1987)  cert,  denied.  485  U.S.  988  (1988),  pursuant  to 
which  it  was  held  that  a  shipper's  only  recourse  for  abusive  conduct  where  an  exemption 
had  been  issued  is  to  seek  revocation  of  that  exemption.    This  leaves  the  shipper  without 
redress  for  any  conduct  while  the  exemption  was  in  place,  and  any  subsequent  curative 
action  by  the  railroad  may  be  grounds  to  deny  revocation  of  the  exemption.    If  regulation 
is  unnecessary,  there  is  no  grounds  to  immunize  the  carrier  from  the  consequences  of  its 
conduct. 

Railroad  consolidations  -  Beyond  the  scope  of  this  hearing. 

Line  transfers,  leases  and  trackage  rights  -  Beyond  the  scope  of  this  hearing. 


-      The  organization  of  this  Appendix  follows  that  contained  in  the  Interstate 
Commerce  Conunission's  Study  of  Interstate   Commerce  Commission  Regulatory 
Responsibilities   pursuant  to  Section  210(a)  of  the  Trucking  Industry  Regulatory  Reform 
Act  of  1994  (Oct:  25,  1994). 
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4.  Line  uks  to  non-carriers  ~  Retain  jurisdiction. 

5.  Labor  protection  --  No  position. 

6.  Rate  regulation  -  Retain,  subject  to  simplifying  and  improving  the  market  dominance 
test  and  the  establishment   of  objective  standards  for  rate  reasonableness. 

7.  Rail  rate  contracts  ~  Retain,  except  eliminate  the  requirement   for  filing  contract 
summaries. 

8.  Rates  on  recyclables  -  No  position. 

9.  Reasonable   practices  ~  Retain. 

10.  Rate  discrimination  ~  These  provisions  have  fallen  into  disuse  and  may  be  subsumed 
within  the  rate  reasonableness    and  reasonable  practices  provisions. 

1 1 .  Commodities  clause  -  No  position. 

12.  Rail  car  supply  and  interchange  ~  Reuin  jurisdiction  over  car  compensation  and 
demurrage  practices  and  car  service  rules. 
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13.       Raiboad  service  orders  -  Retain. 


14.       Competitive  access  --  Improve,  as  discussed  above. 


15.       Line  construction  -  Retain. 


16.       Line  abandonments    ~  Retain. 


17.       Financial  assistance  program  -Retain,  as  part  of  jurisdiction  over  line  abandonments. 


18.       Feeder  line  development  program  --  Retain. 


19.       Rails-to-trails  program  -  No  position. 


20.       State  certification  --  Retain  where  Federal  jurisdiction  over  rates  and  practices 
retained. 


21.       Antitrust  immunity  for  rail  carriers  —  Eliminate,  except  as  previously  addressed. 


22.       Interlocking  officers  and  directors  -  No  position. 


23.       Railroad  securities  -  No  position. 
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24.  Recording  licvii  -  Retain. 

25.  Valuation  --  Retain,  only  to  the  extent  related  to  jurisdiction  over  rates. 

26.  Data  collection  and  oversight  —  Retain. 

27.  Rail  passenger  transportation    —  No  position. 
OTHER  ISSUES 

28.  Tariffs  --  retain,  or  alternatively  provide  TIRRA-style  procedure  whereby  railroads  are 
required  to  furnish  notice  of  rates,  rules  and  practices  on  request  and  further  (i)  require 
an  opportunity  automatically  to  receive  notice  of  changes  (if  so  requested),   and 

(ii)  require  no  less  than  20  days'  notice  prior  to  a  change  resulting  in  an  increase  in  rates 
or  charges  or  reduced  rights  taking  effect. 

29.  Liability  -  preserve  Carmack  Amendment. 


TESTIMONY  OF 

JAMES  A.  HAGEN 

CHAIRMAN  AND  CHIEF  EXECUTIVE  OFFICER 

CONSOLIDATED  RAIL  CORPORATION 

BEFORE  THE  SUBCOMMITTEE  ON  RAILROADS 

OF  THE  COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE 

U.S.  HOUSE  OF  REPRESENTATIVES 


February  22,  1995 

Madam  Chairwoman,  Members  of  the  Committee: 

Good  morning.   My  name  is  Jim  Hagen.    I  am  Chairman  and  CEO  of  Conrail. 
I  am  pleased  to  have  the  opportunity  to  appear  before  you  again,  this  time  to  discuss 
the  future  of  rail  regulation,  other  than  mergers. 

Conrail's  position  is  the  same  today  as  when  I  testified  last  month:   we 
believe  the  time  has  come  to  repeal  the  rail  provisions  of  the  Interstate  Commerce 
Act.   Rail  regulation  has  outlived  its  purpose;   the  public  is  fully  protected,  and  best 
protected,  not  by  regulation  but  by  the  fierce  competition  that  effectively  constrains 
rail  rates  in  every  market  for  every  commodity.   In  short:   railroads  should  be  treated 
like  other  industries. 

To  shippers  who  disagree,  I  invite  them  to  state  where  the  competitive  forces 
that  I  think  pervade  the  industry  do  not,  in  fact,  apply  to  them.   We  will,  of  course, 
listen  and  respond  to  those  concerns.   In  fact,  such  a  process  was  contemplated  by 
Congress  in  1980.    Former  Chairman  Harley  Staggers,  whose  name  is  on  the  bill  that 
began  the  deregulatoiy  process,  made  that  very  point  during  the  debates  on  the 
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Staggers  Act.    He  said  "the  presence  of  competition  forecloses  the  need  for  regulation 
and  the  burden  is  on  those  who  seek  regulatfionl  to  establish  clearly  the  absence  of 
competition."'   Madam  Chairwoman,  I  truly  believe  this  burden  can  no  longer  be 
carried. 

Public  knowledge  of  railroading  today  might  be  said  to  consist  of  equal  parts 
of  history,  myth  and  nostalgia,  with  only  small  amounts  of  current  fact.    But  if  you 
will  look  at  the  current  facts  of  the  rail  industry,  I  think  you  will  join  me  in  finding 
that  fierce  competition  effectively  constrains  rail  rates  in  every  market  for  every 
commodity,  and  in  concluding  that  railroads  should  be  treated  like  other  industries. 

I  know  that  people  outside  the  transportation  business  do  not  believe  it  when  I 
say  that  competition  is  the  most  important  factor  driving  railroad  pricing  and 
practices.   1  don't  think  the  industry  has  been  very  good  at  explaining  this  to 
Congress  or  the  public.   But  having  worked  in  railroading  all  my  professional  life, 
both  for  the  government  and  in  the  private  sector,  I  can  tell  you  that  it  is  absolutely 
true. 

Let  me  say  right  at  the  beginning  that  neither  I  nor  Conrail  has  any  quarrel 
with  the  ICC  itself,  or  its  employees,  or  the  quality  and  dedication  of  their  effort.    I 
have  worked  closely  with  the  Commission  for  many  years  and  I  respect  and  admire 
them  and  the  job  they  have  done.   But  the  Interstate  Commerce  Act  and  the 
implementing  regulatory  scheme  no  longer  have  a  useful  role  to  play.  There  is 


126  Cong.  Rec.  28,  431  (1980),  remarks  of  Cong.  Staggers  (emphasis  supplied). 
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simply  no  need  to  regulate.   Competition  will  protect  shippers,  consumers,  and  the 
public. 

The  competitive  forces  unleashed  by  the  partial  deregulation  of  the  Staggers 
Act  resulted  in  a  dramatic  turnaround  in  the  rail  industry.    Railroads  achieved 
enormous  productivity  gains,  renewed  their  track  and  equipment,  and  devised 
innovative  rate  and  service  packages.   The  railroads  did  what  was  necessary  to  meet 
our  customers'  needs,  and  win  back  their  business.   But  we  did  not  do  this  by  raising 
our  rates.   The  ICC  reports  that  since  Staggers  rail  rates  have  declined  in  real  terms 
by  33.3%.   Rate  declines  occurred  for  all  rail  commodities  ~  including  such  heavy 
users  of  rail  service  as  coal  and  grain.   Real  revenue  per  ton  on  coal  declined  20% 
from  1980  to  1991  and  47%  on  food  products  in  that  period,  again  according  to  the 
ICC.   The  most  important  thing  to  understand  about  these  data  is  that  regulation  did 
not  cause  the  rates  to  decline,  competition  did. 

Let  me  illustrate  the  kind  of  competitive  pressures  we  face  in  the  coal 
transportation  industry  ~  which  I  know  is  assumed  by  some  to  be  an  area  where  the 
railroads  have  market  power.   First,  I  want  to  tell  you  two  statistics  that  usually 
surprise  people:   (1)  less  than  60%  of  electricity  nationwide  is  generated  by  coal;   and 
(2)  only  slightly  more  than  half  of  that  coal  is  carried  by  rail.   And  those  are  National 
Coal  Association  data.   Let  me  tell  you  about  some  particular  utilities  that  illustrate 
this. 

One  of  Conrail*s  newest  shippers  is  Central  Hudson  Power  &  Light,  a  utility 
that  serves  southern  New  York  State.   I  have  a  chart  that  will  demonstrate  Central 
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Hudson's  competitive  alternatives,  and  copies  of  these  and  the  other  utility  charts  I 
will  refer  to  today  have  been  made  available  to  each  of  the  Committee's  members. 

Today,  there  is  only  one  coal  fired  plant  in  the  Central  Hudson  network. 
Until  a  few  years  ago,  that  plant  burned  fuel  oil;   now  it  can  switch  back  and  forth 
from  coal  to  oil.    As  you  can  see  from  the  pie  chart,  only  40%  of  the  electricity 
generated  by  Central  Hudson  as  a  whole  is  generated  by  coal.   The  other  60%  is  still 
produced  from  oil-fired  plants,  gas-fired  plants,  nuclear  plants,  or  is  purchased  from 
another  utility.   By  the  way,  all  of  the  data  that  went  into  these  charts  are  from  the 
Department  of  Energy  and  FERC. 

When  Central  Hudson  decided  to  add  a  coal-burning  unit,  it  negotiated  a 
contract  with  Conrail  and  Norfolk  Southern  for  the  transportation  service  on  the  coal. 
But  first  it  evaluated  all  its  options.   And  those  options  are  many.   The  next  chart 
shows,  in  the  thick  solid  line,  the  actual  way  the  coal  is  moving,  and,  in  arrows,  the 
potential  ways  the  coal  could  have  moved.   This  particular  plant  is  on  the  Hudson 
River.   Although  it  does  not  have  a  vessel  unloading  dock,  we  know  that  it  has 
considered  a  water  move  and  in  the  past  has  received  oil  by  barge.   In  fact,  this  plant 
is  not  far  from  a  plant  of  another  utility  (Orange  and  Rockland)  up  the  river,  and 
O&R  also  has  considered  barged  coal.   Barged  coal  could  come  from  overseas,  from 
Norfolk  Southern  origins  via  NS'  Norfolk  facility;   from  CSX  origins  to  its  Norfolk 
docks;   or  from  CSX  to  its  Baltimore  facilities  and  via  rail  from  there.   CSX  origin 
coal  can  also  move  by  rail  to  Lurgan,  Maryland  and  then  via  Conrail  to  the  plant. 
NS  coal  can  move  north  from  Norfolk  Southern  to  Buffalo,  then  via  Delaware  & 
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Hudson  to  Albany,  and  then  south  by  truck  to  the  plant.   With  all  options  available  to 
Central  Hudson,  Conrail  had  to  offer  a  better  deal  to  get  the  business.   And  we  did. 

Another  utility  which  all  of  us  at  Conrail  are  quite  familiar  with  (since  it 
serves  our  headquarters  city,  Philadelphia)  is  PECO  Energy  Company,  formerly 
known  as  Philadelphia  Electric,  and  I  am  on  the  Board  of  that  company.   I  am  not,  of 
course,  going  to  reveal  any  proprietary  PECO  data.   But  public  data  show  the 
competition  available  to  PECO.   If  you  will  look  at  the  chart  you  can  see  that  only 
17%  of  PECO's  electric  generation  is  from  coal.   The  vast  majority,  nearly  60%,  is 
produced  by  nuclear  plants  and  most  of  the  rest  comes  from  purchased  power.   So 
PECO  does  not  rely  too  much  on  coal-fired  generation  to  begin  with. 

Turning  to  the  next  chart,  PECO  has  two  coal-fired  plants  of  its  own,  and 
shares  an  interest  in  two  more.   Both  plants  in  the  Philadelphia  area  have  two  fuel 
sources:   one  is  coal  and  oil-fired;  the  other  is  coal  and  gas-fired.   The  Eddystone 
plant  is  located  on  the  Delaware  River  and  receives  a  lot  of  coal  from  Conrail.   But 
last  year,  it  purchased  a  large  amount  of  CSX  coal,  had  it  moved  by  rail  to 
Baltimore,  and  shipped  by  vessel  up  the  C&D  Canal  to  the  plant.   It  can  also  move 
NS  coal  to  Norfolk  and  ship  by  vessel  from  there.   And  it  can  import  coal.   PECO 
also  has  used  long-haul  truckers  to  compete  with  Conrail.  To  top  it  off,  there  is  a  gas 
pipeline  into  PECO's  Cromby  plant  from  South  Philadelphia. 

Let  me  look  at  just  one  more  utility,  this  one  in  the  Chicago  area. 
Commonwealth  Edison  relies  predominantly  on  nuclear  power  -  it  generates  82%  of 
its  electricity  from  nuclear  fuel;  only  14%  from  coal.   It  has  22  plants,  of  which 
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eight  are  coal  fired.   Turning  to  the  map  of  Commonwealth  Edison's  coal  sourcing, 
you  can  see  that  numerous  railroads  and  other  modes  participate  in  service  to  these 
plants.    It  is  obvious  just  from  the  actual  flows  shown  on  this  map  how  many 
railroads  compete  for  the  business. 

Adding  the  potential  traffic  flows  makes  the  story  even  more  clear.   Of  the 
eight  plants  on  the  map,  only  five  are  served  by  rail;   the  other  three  (Crawford, 
Fisk,  and  Will  County)  are  barge-served  and  can  receive  coal  via  a  wide  variety  of 
railroads,  aU  of  whom  can  serve  Chicago.    Another  plant  (Waukegan)  has  two  rail 
carriers  serving  it  (C&NW  and  EJ&E)  that  connect  with  all  the  major  western  roads. 
Another  plant  (Kincaid)  recently  switched  to  western  coal  instead  of  scrubbing  local 
coal  and  moving  it  by  conveyer  belt.   The  Powerton  plant  can  take  coal  from  three 
different  railroads  that  all  reach  the  carrier  whose  tracks  actually  go  into  the  plant 
(C&IM).  The  State  Line  plant,  near  Chicago,  is  served  by  a  small  carrier  (EJ&E) 
which  connects  to  all  the  major  coal-hauling  roads  in  Chicago.    Finally,  the  Joliet 
plant,  now  served  by  the  CCP  Railroad,  has  a  Santa  Fe  line  running  down  the  other 
side  of  its  plant.   This  utility  is  obviously  not  captive  to  the  railroads.   To  the 
contrary,  the  railroads  fight  tooth  and  nail  for  tiny  shares  of  a  tiny  market  when  faced 
with  this  kind  of  competition. 

We  have  performed  a  similar  analysis  for  every  utility  located  on  Conrail,  and 
we  will  shortly  submit  for  the  record  maps  and  charts  like  the  ones  in  front  of  you  for 
each  of  them.  The  bottom  line  is  clear:   there  is  no  way  these  utilities  are  captive. 
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One  other  important  competitive  option  used  by  utilities  can't  easily  be  shown 
on  the  charts.   As  you  are  aware,  utilities  purchase  electricity  from  each  other, 
participating  in  so-called  "grids."  The  lowest  cost  electricity  is  used  first  by  the  grid 
participants,  and  then  the  next  lowest,  and  so  on.   This,  too,  puts  pressure  on  rail 
rates. 

I  am  well  aware  that  if  Conrail  raised  its  rates  suddenly  and  precipitously  to  a 
utility,  that  customer  would  in  the  short  run  have  to  pay  the  higher  rates  before  it 
could  revise  its  transportation  plans.   But  there  is  no  doubt  in  my  mind  that  those 
adjustments  would  be  made  promptly,  and  that  Conrail  would  soon  lose  the  business. 
The  fact  that  we  have,  during  the  last  ten  years,  reduced  real  rates  on  coal 
transportation  is  the  evidence  of  that  fact.   Again,  competition  is  keeping  the  rates 
down;   not  regulation. 

Let  me  add  one  more  thought  about  this  coal  transportation  issue.   The 
Committee  has  before  it  today  -  as  it  did  at  the  last  hearing  ~  railroads  representing 
different  points  of  view  about  the  future  of  rail  regulation.   But  all  of  us  agree  about 
many  things,  and  I  am  quite  sure  that  I  speak  for  all  of  us  in  saying  that 
transportation  markets  ~  including  coal  ~  are  fiercely  competitive,  and  that 
competition  is  what  holds  down  rail  rates. 

Let  me  talk  about  grain  transportation  for  a  moment,  since  I  know  there  is 
some  concern  among  you  and  your  colleagues  about  this  commodity,  and  since,  in  my 
view,  the  answer  to  those  concerns  is  the  same:  competition.  The  grain  industry  in 
the  United  States  is  no  longer  made  up  of  small  family  fanners;  it  is  populated  by  two 
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types  of  producers  ~  large,  multi-faceted  companies  that  receive  and  process  all  types 
of  grain  products;  and  local  and  regional  cooperatives  that  pool  their  business  to  form 
unified  shipping  groups  that  control  many  elevators. 

The  large  conglomerates  that  I  am  referring  to  are  truly  that:   Archer  Daniels 
Midland's  revenues  are  $9.8  billion  a  year  --  about  three  times  those  of  Conrail.   It 
has  its  own  barge  fleet.   Cargill  has  three  times  the  number  of  employees  as  Conrail; 
and  it  has  its  own  barge  fleet,  too.   Conagra,  Central  Soya,  A.E.  Staley,  Kellogg,  and 
many  others  are  all  larger  than  Conrail  -  some  are  larger  than  the  entire  rail  industry. 
Additionally,  a  regional  cooperative  like  Countrymark,  with  revenues  of  $2  billion, 
wields  enormous  power  and  has  numerous  transportation  options.   These  big 
comjjanies  and  coops  don't  need  federal  protection,  because  they  use  all  the 
competitive  tools  at  their  command  to  kept  their  transportation  rates  low. 

Those  competitive  options  start  out  with  the  fact  that  all  grain  begins  its 
journey  to  the  market  in  a  truck;  I  know  of  no  case  in  which  it  leaves  the  field  and  is 
dumped  directly  into  a  rail  car.   That  initial  truck  movement  means  that  a  choice  is 
made  immediately:   the  truck  can  go  to  one  or  another  rail  head,  or  to  a  barge,  or 
lake  vessel,  or  ocean  vessel.   Many  shippers  are  served  by  more  than  one  rail  carrier; 
others  truck  grain  to  a  different  nearby  carrier  or  to  transloading  terminals  for  further 
shipment.  Trucks  can  and  do  move  grain  over  long  hauls  directly  to  destination. 
Barges  moving  down  the  Mississippi  and  other  rivers  and  over  the  Great  Lakes  move 
large  tonnages  of  grain  at  very  low  prices. 
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Because  grain  is  a  generic  commodity,  there  is  also  tremendous  source 
competition.   That  is,  grain  buyers  can  make  their  purchases  from  producers  located 
in  different  states  served  by  different  railroads.   If  a  railroad  prices  its  service  above  a 
competitive  level  to  the  shipper  on  iis  rail  lines,  grain  buyers  start  buying  grain  from 
someone  else,  served  by  a  different  railroad.   Thus,  you  could  say  that  the  railroads 
are  actually  captive  to  these  big  grain  companies.    And  I  would  add  that  if  the  grower 
prices  itself  out  of  a  market,  the  railroad  doesn't  have  a  federal  agency  to  intervene. 

Again,  ICC  data  show  that  grain  rates  have  dropped  47%  in  real  terms  from 
1980-1991;  and  Conrail  barely  breaks  even  on  much  of  its  grain  business.   I  must 
repeat  that  it  is  not  regulation  that  holds  these  rates  down.   The  rates  are  well  below 
the  levels  permitted  by  regulation.    It  is  competition  that  does  not  permit  us  to  raise 
our  rates. 

This  is  part  of  the  reason  why  no  railroad  earns  its  cost  of  capital  on  a  long- 
term  basis.   This  means  we  are  disinvesting;  and  by  that  I  mean  we  are  reducing  our 
asset  base  so  that  it  matches  market  demand.   While  I  am  happy  that  we  have  made 
some  gains  in  some  lines  of  business  and  have  begun  to  hire  new  employees,  railroads 
will  never  be  anything  like  the  giants  they  were  when  the  Interstate  Commerce  Act 
was  passed.   And,  frankly,  it  doesn't  make  sense  to  treat  them  as  if  they  were. 

Transportation,  like  every  other  market  activity,  always  involves  a  negotiation: 
neither  party  can  ox  does  dictate  the  terms.   Even  so,  every  time  there  is  a  major 
change  in  the  regulatory  scheme,  there  is  concern.   Indeed,  when  Staggers  was  passed 
many  predicted  chaos,  and  some  predicted  disaster.   We  now  know  those  fears  were 
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wrong.   Today,  in  fact,  many  shippers  have  joined  the  railroads  in  asking  the  ICC  to 
deregulate  more. 

Nevertheless,  as  the  future  of  rail  regulation  is  again  being  debated,  we  are 
again  hearing  concerns  about  chaos  and  disruption.   I  firmly  believe  that  these 
concerns,  too,  will  prove  unwarranted.   Let  me  give  you  a  few  examples  of  how 
deregulation  allows  us  to  do  more  and  better  for  our  customers. 

The  exemption  from  regulation  of  intermodal  traffic,  about  which  I  spoke 
briefly  a  few  moments  ago,  is  widely  acknowledged  to  be  a  big  success.    But,  it  was 
the  subject  of  a  great  deal  of  concern  at  the  beginning.   People  were  especially 
concerned  that  competition  would  reduce  prices  and  the  railroads  would  reduce 
service.    Well,  competition  reduced  prices,  for  sure.    But  service  is  so  improved  that 
today  truckers  themselves  give  large  amounts  of  business  to  the  railroads.   Trucking 
companies  like  J.B.  Hunt  and  Schneider  are  among  our  biggest  customers. 

Before  the  exemption,  rail  service  was  viewed  as  slow,  in  fact  practically 
obsolete.   With  deregulation,  even  the  most  service-sensitive  customers  use  rail. 
Conrail,  for  instance,  moves  1 ,000  UPS  trailers  out  of  New  Jersey  every  night.   At 
least  one  other  railroad  moves  about  the  same. 

Frankly,  if  I  were  a  shipper,  I  would  be  a  lot  more  fearful  about  the 
continuation  of  regulation.     Much  of  the  remaining  regulatory  scheme  is  actively 
harmful:   imposing  costs,  compelling  continuation  of  uneconomic  activities,  delaying 
competitive  ratemaking,  slowing  completion  of  intracorporate  restructuring  and 
interline  efficiencies,  forcing  contracts  that  satisfy  the  parties  to  be  changed  to 
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conform  to  government  rules,  and  generally  slowing  or  blocking  our  ability  to  meet 
our  customers*  needs. 

Regulating  only  this  one  small  piece  of  the  U.S.  transportation  market  simply 
defies  common  sense.   Rail  revenues  are  about  0.4%  of  the  gross  national  product, 
and  about  7%  of  total  freight  transportation  expenditures  (trucks  account  for  78.5%). 
While  railroads  employ  about  250,000  workers,  trucking  companies  employ  about  1.5 
million.   The  revenues  of  every  one  of  the  Fortune  top  10  companies  exceed  those  of 
entire  rail  industry. 

If  you  looked  about  the  economy  for  industries  that  needed  regulating, 
railroads  would  not  come  to  mind  but  for  the  fact  that  some  are  reluctant  to  give  up 
long  held  regulatory  benefits  conferred  on  them  at  the  expense  of  others.   Let  me  be 
very  clear  about  that:   for  every  shipper  whose  rates  are  artificially  held  down,  other 
shippers  must  compensate. 

Let  me  make  a  few  final  comments  about  some  other  areas  that  some  have  said 
require  continued  regulation. 

First,  car  supply.   Some  shippers  want  a  federal  agency  to  mandate  the 
purchase  of  certain  types  of  rail  cars.   I  have  to  ask:   why  should  a  federal  agency  tell 
an  industry  when  it  should  (in  its  self-interest)  invest  in  an  asset?   Rail  cars,  like  all 
assets,  should  be  (and  are)  bought  when  buying  them  is  justified  by  the  earnings  they 
produce.   No  railroad  can  maintain  enough  cars  for  peak  period  demands.   We  buy 
the  equipment  when  we  can  earn  a  competitive  return  on  it,  and  the  govemmentshould 
not  (and,  by  the  way,  does  not)  order  railroads  to  buy  equipment  that  fails  this  test. 
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When  cars  are  scarce  we  try  to  allocate  them  among  competing  users  based  on 
fairness,  efficiency  and  utilization.   That  is,  we  try  to  be  sure  that  all  our  customers 
get  cars,  and  we  work  with  them  to  get  maximum  usage  out  of  each  car  so  that  the 
fleet  covers  as  much  of  the  demand  as  possible.   This  job,  requiring  every  day,  real- 
time information,  simply  cannot  be  done  by  the  federal  government. 

In  fact,  car  supply  is  an  area  where  the  ICC  has  already  recognized  that,  after 
a  transition  period,  regulation  is  unnecessary.    It  has  already  set  in  motion  a  process 
to  totally  deregulate  "car  hire"  (the  amount  of  money  one  railroad  pays  another  when 
it  has  that  other  carrier's  rail  cars  on  its  lines)  and  make  it  subject  to  private 
arbitration.   There  is  no  need  to  preserve  the  ICC  or  any  part  of  the  regulatory 
scheme  to  assure  that  orderly  transition,  just  as  there  is  no  need  to  regulate  other 
aspects  of  car  supply. 

Second,  pooling.   Because  most  traffic  moves  over  the  lines  of  more  than  one 
railroad,  the  rail  cars  owned  by  any  given  railroad  can  often  be  found  on  the  lines  of 
another.   They  are  sent  back,  and  then  sent  out  again  on  the  same  journey  a  few  days 
or  weeks  later.   And  this  is  true  on  every  railroad  every  day.   As  you  can  imagine, 
some  of  this  is  extremely  wasteful.   For  this  reason,  the  ICC  was  given  the  authority 
to  permit  railroads  to  "pool"  or  share  their  equipment  ~  free  of  antitrust  or  other 
legal  concerns  ~  if  in  so  doing  the  equipment  can  be  more  efficiently  utilized  and 
ourcustomers  can  be  better  served.   The  existing  pooling  arrangements  have  been 
widely  regarded  as  successful  in  meeting  both  these  goals. 
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Because  pools  have  been  so  successful,  I  firmly  believe  they  would  not  go 
away  if  pooling  regulation  were  removed.    Proposed  pools  would  be  reviewed  by  the 
Department  of  Justice  under  a  process  called  a  "Business  Review  Letter."    In  fact, 
Justice  today  already  participates  before  the  ICC  when  a  pooling  agreement  is 
proposed,  and  the  ICC  today  doesn't  often  approve  a  pool  if  Justice  actively  opposes. 
So,  pooling  agreements  that  are  pro-efficiency  would  be  acceptable  tomorrow  to 
pretty  much  the  same  extent  they  are  acceptable  today. 

Third,  abandonments  and  line  sales.  Railroads  are  in  the  business  of  providing 
rail  service.  We  willingly  provide  that  service  if  we  can  earn  a  competitive  return  on 
it.  If  we  are  losing  money,  however,  the  government  should  not  -  and  the  ICC  does 
not  now  -  compel  us  to  operate  at  a  loss.  That  said,  I  should  add  that  abandonments 
are  actually  pretty  unusual.  Conrail  has  abandoned  only  about  405  miles  of  line  since 
1990.  And  those  abandonments  affected  only  2,361  carloads  of  traffic.  (By  contrast, 
Conrail  annually  handles  over  4  million  carloads  and  intermodal  units.) 

More  typically,  when  there  remains  a  demand  for  rail  service  on  branch  lines 
and  other  low  density  routes,  but  we  can't  carry  the  traffic  profitably,  we  will  sell 
the  line  ~  usually  to  a  short  line  railroad.   Since  1990,  Conrail  has  sold  about  1,500 
miles  of  rail  line.   But  we  continue,  with  the  help  of  the  short  line,  to  participate  in 
the  movement  of  the  vast  majority  of  the  traffic  on  those  lines.   Indeed,  the 
emergence  of  the  short  line  industry  is  one  of  the  great  success  stories  of  the  last  15 
years. 
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Short  lines  are  typically  (as  their  name  suggests)  smaller  carriers  with  lower 
costs  and  greater  ability  to  market  rail  services  in  the  smaller  communities  they  serve. 
At  Conrail,  short  lines  are  our  partners,  and  are  vitally  important  to  our  success. 
They  bring  us  traffic  we  would  not  otherwise  carry.    There  is  no  need  to  regulate  line 
sales  between  big  carriers  and  short  lines.    We  both  have  every  incentive  to  negotiate 
mutually  beneficial  deals,  because  that  is  the  only  way  to  assure  that  the  traffic  can 
continue  to  move  by  rail. 

For  the  same  reason,  Conrail  and  other  large  railroads  will  continue  to 
interchange  profitable  traffic  with  short  lines  (and  will  maintain  the  necessary  rate  and 
routing  arrangements  to  do  so)  even  if  not  required  to  do  so  by  regulation.    Failing  to 
do  so  would  hurt  us  as  much  as  it  would  hurt  them.   The  exact  same  answer  applies 
to  providing  the  short  lines  with  the  rail  cars  needed  to  move  that  traffic. 

I  can  pledge  to  you  today,  and  to  my  short  line  colleagues  and  partners,  that  in 
a  deregulated  setting  these  arrangements  will  continue  --  and  would,  I  think,  be 
easier,  and  faster,  and  better. 

Madam  Chairwoman,  let  me  conclude  as  I  began  with  the  words  of 
Congressman  Staggers.   Not  only  did  Congressman  Staggers  urge,  in  the  words  I 
quoted  earlier,  that  the  burden  of  proof  be  on  those  who  favor  continued  regulation, 
he  emphasized  that  the  Staggers  Act  "is  to  be  construed  as  the  first  step  toward 
treating  the  American  railroad  industry  as  any  other  business  which  is  best 
'regulated'  by  the  marketplace."   Madam  Chairwoman,  let  us  work  together  to  take 
the  next  -  and  final  -  step  envisioned  by  Congressman  Staggers.    Let  us  end  the 
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outdated,  unnecessary,  costly,  and  burdensome  system  of  regulation.    Let  us  thereby 
assure  both  more  efficient  government  and  a  more  competitive  rail  system. 

Thank  you  again  for  permitting  me  to  address  this  Committee  on  these 
important  matters.    I  would  be  pleased  to  answer  any  questions  you  might  have. 
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PRESIDENT 

SAFE  TRANSIT  AND  RAIL  TRANSPORTATION  (S.T.A.R.T.) 

BEFORE  THE  RAILROADS  SUBCOMMITTEE  OF  THE  COMMITTEE  ON 
TRANSPORTATION  AND  INFRASTRUCTURE 

U.S.  HOUSE  OF  REPRESENTATIVES 

TRANSFER  OF  THE  FUNCTIONS  OF  THE  INTERSTATE  COMMERCE 
COMMISSION 

FEBRUARY  22,  1995 


Madame  Chair  and  Members  of  the  Subcommittee,  I  am  pleased  to  be  here  today 
to  discuss  a  subject  which  is  vital  to  the  future  of  rail  transportation  in  this  country,  how 
we  guarantee  a  healthy,  efficient  and  fair  environment  for  railroads  in  this  country.    I  am 
here  representing  Safe  Transit  and  Rail  Transportation  --  S.T.A.R.T.  -  a  coalition  united 
to  preserve  effective  rail  and  transit  service  in  this  country.  Accompanying  me  are  Bill 
Mahoney.  our  counsel,  and  Gregory  Lawler,  the  executive  director  of  START. 

While  the  role  of  the  ICC  has  been  reduced  over  the  years  as  a  result  of  the 
declining  number  of  railroads  and  the  reduction  in  regulation,  the  remaining  functions  of 
the  ICC  are  vital  ones.  Decisions  made  about  our  rail  transportation  system  have  a 
dramatic  effect  on  our  economy  -  on  communities,  companies,  and  people  across  the 
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ct)untry.  Communities  can  lose  serv  ice.  destroying  their  economies  and  causing  great 
hardship  in  lost  jobs.  Customers  who  have  made  substantial  capital  investments  based  on 
rail  .service  can  tlnd  themselves  suddenly  disadvantaged.  And  competitors  providing  vital 
services  can  find  themselves  threatened. 

Another  element  of  the  public  interest  to  be  considered  is  the  fate  of 
railroad  employees.  In  the  mid-1950s  railroad  employment  stood  at  over  one  million;  by 
1980  it  had  been  reduced  to  about  480.000,  including  Amtrak.  Today  it  stands  near 
250,000.  Yet  the  railroads  today  carry  more  freight  at  greater  profits  than  at  any  time 
siftce  the  latter  part  of  the  last  century. 

The  loss  of  jobs  in  the  railroad  industry  has  resulted  primarily  from  the  numerous 
major  railroad  mergers  which  have  occurred  since  1957.  Each  merger  permitted  the 
elimination  of  what  had  become  duplicate  offices,  lines  and  shops.  In  other  words,  the 
major  savings  were  realized  at  the  expense  of  the  workers.  Early  on,  the  Commission 
saw  the  justice  of  requiring  the  railroads  to  share  temporarily  some  of  their  permanent 
savings  in  those  mergers,  with  those  who  provided  them  —  the  railroad  employees. 

The  Commission  concluded  that  it  had  authority  from  Congress  under  the 
Interstate  Commerce  Act  to  protect  employee  interests  and  adopted  a  formula  for 
protecting  those  interests  from  the  provisions  of  an  industry-wide  agreement  negotiated  in 
1936.  When  the  ICC's  imposition  of  this  formula  was  challenged,  the  Supreme  Court  of 
the  United  States  affirmed  the  Commission's  action  saying: 
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"The  now  extensive  history  of  legislation  regulating  the  relations  of 
railroad  employees  and  employers  plainly  evidence  the  awareness  of 
Congress  that  just  and  reasonable  treatment  of  railroad  employees  is 
not  only  an  essential  aid  to  the  maintenance  of  a  service  uninterrupted 
by  labor  disputes,  but  that  it  promotes  efficiency,  which  suffers  through 
loss  of  employee  morale  when  the  demands  of  justice  are  ignored.'" 


With  the  suppoti  of  the  rail  industry,  the  Congress  reaffirmed  the  importance  of 
protecting  employees  in  the  Railroad  Revitalization  and  Regulatory  Reform  Act  of  1976  - 
-  the  4R  Act  --  and  in  the  Staggers  Act  of  1980. 

The  purpose  of  the  protection  is  threefold.  It  provides  a  partial  temporary  sharing 
of  the  permanent  savings  railroads  are  authorized  by  Congress  to  make  at  the  expense  of 
employees;  it  promotes  efficiency,  and  promotes  employee  morale  which  lessens  the 
possibility  of  interruptions  to  rail  operations  as  recognized  by  the  Supreme  Court;  and.  it 
is  designed  to  preserve  to  the  railroads  a  force  of  skilled  personnel  who  will  return  to  the 
railroads  as  attrition  occurs  in  their  ranks. 

The  skills  of  a  great  many  railroad  occupations  are  not  easily  learned  nor  are  they 
readily  saleable  in  other  industries.  Because  of  the  reduction  of  jobs  in  the  industry,  most 
of  the  remaining  employees,  because  of  their  age.  will  find  re-employment  difficult  if  not 
impossible.  The  seniority  rights  of  railroad  workers,  particularly  today,  extend  over  vast 
geographic  distances.  Consequently,  the  required  exercise  of  those  rights  particularly 
when  related  to  the  upheaval  created  by  a  rail  merger,  can  cause  extreme  hardship. 


^U.S.    V.    Lowden.     308    U.S.    225,     235-6     (1939) 
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I  am  sure  you  have  heard,  as  1  did  for  many  years,  the  stories  about  rail  emploxees 
getting  six  years  of  protection,  usually  six  years'  of  full  wages.  The  stories  are  mythical. 

In  reality,  the  protections  are  based  upon  employee  attrition  in  the  industry.  On 
average,  over  10  percent  of  railroad  jobs  turn  over  every  year.  Employees  who  lose  their 
jobs  have  seniority  to  come  back  and  take  a  job  that  is  open.  If  they  fail  to  do  so,  they 
have  no  protection  whatsoever. 

The  formulas  imposed  by  the  Commission  place  ver\'  stringent  obligations  upon 
employees.  No  one  can  just  sit  back  and  receive  six  years  of  monthly  allowances.  If  he 
or  she  is  allowed  to  do  so,  the  railroad  managers  aren't  doing  their  job. 

As  the  Commission  has  interpreted  its  conditions,  no  employee  can  become 
eligible  for  coverage  unless  he  or  she  can  show  a  causal  nexus  between  the  approved 
transaction  and  the  particular  event  that  he  believes  affected  him:  the  type  of  effect  upon 
the  employee  must  be  one  provided  for  in  the  conditions  imposed;  and,  the  employee 
must  exercise  his  or  her  seniority  to  obtain  a  job  paying  equal  or  better  compensation, 
which  does  not  require  a  change  in  residence:  must  return  to  service  when  called  for  a  job 
upon  which  he  can  bid:  and  must  accept  comparable  employment  when  offered  b>  the 
railroad. 

These  provisions  have  been  a  part  of  the  working  conditions  of  every  railroad 
employee  in  this  country  for  almost  60  years,  first  by  contract  and  then  by  law  and 
contract.  They  involve  no  tax  dollars:  they  have  been  found  to  be  fair  and  equitable  to 
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both  management  and  labor  repeatedly  by  the  Congress,  the  Commission  and  the  courts. 
And  they  are.  above  all.  a  recognition  of  the  major  sacrifices  made  over  a  number  of  >  ears 
by  rail  workers  in  job  security,  rates  of  pay,  and  retirement  -  concessions  which  are  too 
often  forgotten  by  everyone  except  the  worker. 

Until  late  1983  the  ICC  acknowledged  that  it  had  no  expertise  in  labor  matters  and 
it  had  repeatedly  rejected  railroads"  attempts  to  involve  the  ICC  in  the  collective 
bargaining  agreements  between  railroad  employees  and  their  employees.  Indeed,  in  the 
1976  4R  Act  the  Congress  expressly  required  the  Commission  to  "preserve  the  rights, 
privileges,  and  benefits  to  employees  under  existing  collective  bargaining  agreements  or 
otherwise'"  in  approving  a  merger  or  other  consolidation-type  transaction. 

Despite  that  background,  in  late  1983  the  ICC  determined  that  the  collective 
bargaining  rights  of  employees  were  automatically  superseded  whenever,  following  a 
merger,  it  become  more  economical  -""efficient  "  is  the  term  preferred  by  the  ICC  and  the 
railroads  -  for  a  railroad  to  disregard  those  rights  in  its  operational  implementation  ol  a 
merger.  That  issue  remains  in  litigation,  and  the  Supreme  Court  has  twice  not  decided  UK- 
issue.  In  no  event  should  the  Congress  permit  the  ICC  or  its  successor  to  continue  this 
unwise  and  ultimately  dangerous  intrusion  into  the  labor  relations  of  the  railroads  and 
their  employees. 

As  we  face  the  future  for  rail  transportation  in  this  country,  it  is  important  to 
understand  what  we  have  gone  through  to  maintain  a  rail  transportation  system.  It  has 
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taken  hard  work  and  sacrifice  by  all  involved  including  the  employees. 

Just  a  few  decades  ago  we  had  a  rail  system  that  was  tailing  apart.  There  was  a 
new  bankruptcy  every  year  —  crisis  after  crisis.  Railroad  cars  fell  over  while  standing 
still. 

Management,  labor  and  many  others  worked  hard  to  overcome  the  problems  facing 
the  industry,  working  together  to  ensure  a  rail  transportation  system  that  could  prosper 
and  serve  the  needs  of  our  economy.  Today,  the  railroad  industry  is  financially  strong, 
and  that  is  good  news  for  the  country.  Revenues  are  up;  profits  are  up;  and  traffic  is 
soaring. 

If  the  ICC  is  to  be  eliminated,  the  important  public  interest  functions  performed 
today  must  be  preserved.  And  they  must  be  preserved  intact  in  an  agency  that  has  the 
ability  and  the  will  to  administer  them.  Without  some  form  of  effective  oversight,  there 
will  be  nothing  to  protect  our  communities,  shippers,  competitors  and  the  public  when 
private  decisions  do  serious  harm  to  the  public  interest. 

The  authority  for  determining  the  protections  to  be  afforded  employees,  now 
handled  by  the  ICC,  should  be  transferred  to  the  Secretary  of  Labor,  who  has  over  30 
years  of  experience  in  considering  the  interests  of  employees  in  these  kinds  of  issues.  In 
addition  he  already  has  in  his  Department  an  experienced  staff  thoroughly  familiar  with 
the  application  of  these  formulas. 

I  appreciate  the  opportunity  to  share  these  views  with  you.  We  are  anxious  to 
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work  with  the  Members  of  the  Committee  in  any  way  we  can  to  ensure  that  the  sound  rai 
transportation  system  we  have  today,  which  we  all  have  worked  so  hard  to  achieve,  will 
be  preserved. 
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Madam  Chairman  and  Members  of  the  Subcommittee,  the 
Association  of  American  Railroads  (AAR)  appreciates  the  opportunity 
to  testify  at  this  hearing  on  the  non-merger  rail  regulatory 
functions  of  the  Interstate  Commerce  Commission  (ICC) .  This  issue 
is  especially  important  in  light  of  the  Administration's  proposal  - 
-  prompted  by  the  review  of  ICC  functions  mandated  under  the 
Trucking  Industry  Regulatory  Reform  Act  of  1994  —  to  eliminate  the 
ICC  in  Fiscal  Year  1996  and  transfer  any  necessary  remaining  rail 
regulatory  functions  to  DOT  or  other  agencies. 

The  industry  is  unanimous  that  continued  deregulation  is  good 
for  the  shippers,  the  public  and  the  rail  industry;  that  state 
preemption  is  essential  to  protect  against  state  and  local  efforts 
to  re-regulate  railroads  and  must  be  maintained  and  strengthened; 
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and  that  currently  existing  protections  against  discriminatory 
state  taxation  of  railroads  are  essential  and  must  be  retained. 

AAR  is  a  trade  association  whose  member  railroads  account  for 
approximately  75  percent  of  the  line  haul  mileage,  employ 
approximately  89  percent  of  the  workers,  and  produce  approximately 
91  percent  of  the  freight  revenues  of  all  railroads  in  the  United 
States. 

AAR's  members  provide  their  services  today  in  the  context  of 
a  highly  competitive  transportation  marketplace.  The  modern 
railroad  industry  is  a  far  cry  from  the  economic  monolith  that 
prompted  enactment  of  the  Interstate  Commerce  Act  in  1887  to 
protect  shippers  and  the  public  from  railroad  monopoly  power. 

Although  Congress  has  adopted  significant  reforms  to  the 
Interstate  Commerce  Act  since  its  enactment  —  most  notably  in  the 
Staggers  Rail  Act  of  1980  —  to  provide  the  railroad  industry  with 
increased  price  and  service  flexibility,  deregulation  of  the 
industry  is  still  only  partial.  Significant  unnecessary  and 
burdensome  regulatory  restrictions  —  many  of  which  reflect  the 
regulatory  scheme  of  the  original  Interstate  Commerce  Act  (such  as 
tariff  filing  requirements,  prohibitions  against  rate 
discrimination  and  regulation  of  carrier  practices)  —  still  apply 
to  the  railroad  industry  and  hinder  its  ability  to  provide  prompt 
and  responsive  service. 
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Congress  now  has  before  it  the  opportunity  to  free  the 

railroad  industry  from  the  unnecessary  vestiges  of  nineteenth 

century  economic  regulation.   This  important  opportunity  must  not 

be  lost. 

I. 

Background:   Federal  Regulation  of  the  Railroad  Industry 
Prior  to  the  Deregulatorv  Initiatives  of  the  Staggers  Act 

The  railroad  industry  has  been  subject  to  federal  regulation 

since  1887,  when  the  Interstate  Commerce  Act  was  enacted.   The  Act 

established  an  extensive  regulatory  regime  over  railroad  rates  and 

services,  which  at  the  time  was  deemed  necessary  to  protect 

shippers  from  the  perceived  monopoly  power  of  the  railroad 

industry.   The  Interstate  Commerce  Commission  was  established  by 

the  Act  to  administer  its  provisions. 

Over  the  intervening  years,  up  to  the  initial  regulatory 
reforms  of  the  1970 's,  the  Interstate  Commerce  Act  was  amended 
numerous  times  to  provide  the  ICC  with  increased  regulatory  power 
over  railroads  (as  well  as  over  other  surface  transportation 
modes) .  By  the  mid-1970 's  federal  economic  regulation  of  railroads 
was  complete.  Railroads  were  effectively  prevented  from  providing 
or  discontinuing  any  type  of  service,  establishing  or  changing  any 
rate,  or  initiating  any  service  or  equipment  innovation  without 
some  form  of  tariff  filing  or  application  requiring  ICC  scrutiny 
and  approval. 
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The  result  of  pervasive  government  economic  regulation  was 
financial  disaster  for  the  railroad  industry  and  the  Nation's  rail 
transportation  system.  Indeed,  the  financial  situation  was  so 
severe  that  policymakers  were  compelled  to  weigh  the  need  to 
nationalize  the  nation's  freight  railroad  system  in  order  to 
preserve  rail  service.  A  few  figures  are  sufficient  to  convey  this 
condition: 

By  1977,  some  47,000  miles  of  U.S.  track  were  under 
speed  restriction  because  of  dangerous  conditions.^ 
By  1978,  railroads  operating  22  percent  of  the  U.S. 
railroad  mileage  were  in  bankruptcy.^ 
During  the  1970 's  the  U.S.  railroad  industry's 
return  on  investment  never  reached  3  percent  and, 
in  the  period  1975  through  1978,  was  below  2 
percent . ' 

The  reasons  for  the  railroad  industry's  severe  financial 
decline  during  the  1970 's  under  federal  regulation  are  not 
difficult  to  discern.  Whatever  need  for  extensive  government 
regulation  there  may  have  been  in  the  early  days  of  the  railroad 
industry  was  long  gone  by  the  end  of  World  War  II.  The  advent  of 
a  U.S.  government  funded  highway  system  during  World  War  I,  the 
rapid  development  and  expansion  of  the  trucking  industry,  and  the 
explosion  of  federal  investment  in  the  airport,  airway,  highway  and 
waterway   systems   following   World   War   II,   created   intense 


competitive  pressures  on  the  railroad  industry.  At  the  same  time, 
the  existing  regulatory  regime  denied  the  railroad  industry  the 
price  and  service  flexibility  needed  to  respond  effectively  to 
competitive  conditions  and  the  ability  to  rationalize  existing 
infrastructure  to  levels  that  the  market  would  support. 

As  a  result  of  intense  competitive  pressures  and  the  rigidity 
of  the  regulatory  system,  the  railroad  industry  lost  much  of  its 
freight  and  passenger  business  in  the  period  after  World  War  II. 
The  railroads'  share  of  intercity  ton-miles  fell  from  56  percent  in 
1950  to  36  percent  in  1979. '  The  railroads'  share  of  domestic 
intercity  commercial  passenger  business  declined  from  about  50 
percent  in  19  50  to  about  7  percent  in  1970,  when  Amtrak  was 
created.' 

The  bleak  financial  condition  of  the  railroad  industry  in  the 
1970 's  created  a  clear  choice  for  Congress  —  continue  down  a 
regulatory  path  that  could  only  lead  to  nationalization  or  allow 
economic  forces  to  play  a  much  larger  role.  Congress  chose  the 
latter  course. 

II. 
The  Dereoulatorv  Reforms  of  the  Staggers  Rail  Act  of  1980 

The  policy  of  reducing  federal  regulation  of  railroads  was 
first  reflected  in  the  Railroad  Revitalization  and  Regulatory 
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Reform  Act  of  1976  (4-R  Act) .  Although  the  4-R  Act  achieved  some 
modest  reforms  —  including  the  recognition  that  regulation  of  rail 
rate  ceilings  was  no  longer  necessary  where  competition  existed  — 
the  first  truly  effective  regulatory  reform  of  the  railroad 
industry  was  enacted  by  Congress  four  years  later  in  the  Staggers 
Rail  Act  of  1980. 

In  the  Staggers  Act,  Congress  explicitly  recognized  that 
"today,  most  transportation  within  the  United  States  is 
competitive"  [Congressional  Declaration  of  Findings  (3)  (set  forth 
as  an  Historical  Note  to  49  U.S.C.  10101a)]  and  put  in  place  a 
regulatory  framework  that  partially  freed  the  railroad  industry 
from  crippling  regulation. 

The  Staggers  Act  deregulatory  reforms  have  provided  the 
railroad  industry  far  greater  flexibility  than  previously  to  set 
prices  and  provide  services  in  response  to  competitive  market 
conditions.  In  addition,  regulatory  requirements  pertaining  to 
abandonments  and  line  sales  to  non-carriers  have  been  significantly 
streamlined  to  allow  carriers  far  more  flexibility  than  previously 
to  rationalize  their  rail  networks. 

Some  of  the  more  prominent  Staggers  Act  reforms  are  noted 
below: 
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1.  Plenary  ICC  authority  to  determine  the  maximum 
reasonableness  of  rail  carrier  rates  has  been  eliminated.  ICC 
jurisdiction  to  determine  the  reasonableness  of  maximum  rate  levels 
is  limited  to  situations  where  a  rate  exceeds  a  specified 
jurisdictional  threshold. 

2.  Railroads  and  shippers  are  provided  the  option  to 
establish  rate  and  service  conditions  for  rail  transportation  by 
contract  rather  than  by  carrier  tariff  publication.  Contractually 
established  rate  and  service  conditions  (once  "approved"  by  the  ICC 
as  a  matter  of  formality)  are  not  subject  to  ICC  jurisdiction. 
Based  on  the  latest  information  available,  well  in  excess  of  60 
percent  of  all  rail  traffic  moves  by  contract.' 

3.  The  ICC  was  directed  to  exempt  a  particular  transaction 
or  service  from  regulation  where  it  finds  exemption  would  be 
consistent  with  the  rail  transportation  policy  objectives 
established  by  the  Staggers  Act  and  where  regulation  is  not  needed 
to  protect  shippers  from  the  abuse  of  market  power  (49  U.S.C. 
10505).  Under  this  provision,  the  ICC  has  exempted  (in  whole  or  in 
part)  various  transactions  and  classes  of  service  from  ICC 
regulation,  including  abandonment  of  out-of -service  lines,  line 
sales  to  non-carriers,  boxcar  service,  TOFC/COFC  intermodal 
service,  transportation  of  automobiles,  automobile  parts  and 
miscellaneous  manufactured  and  agricultural  commodities. 
Approximately   50  percent  of   railroad  traffic,   expressed   in 


carloads,  currently  involves  movement  of  exempt  commodities  or 
service.' 

The  regulatory  reforms  enacted  by  Congress  in  the  Staggers  Act 
have  proven  to  be  a  large  step  in  the  right  direction.  They  have 
allowed  the  railroad  industry  significantly  to  improve  its 
financial  position  while  at  the  same  time  providing  shippers  and 
the  consuming  public  with  better  rail  service  at  lower  rates. 

The  railroad  industry's  financial  performance  has 
significantly  improved  under  the  Staggers  Act,  although  the 
industry  still  has  far  to  go  to  achieve  revenue  adequacy.  The 
rates  of  return  on  net  investment  for  the  rail  industry  have  been 
6.3,  8.1,  1.3,  6.3  and  7.1,  for  the  period  1989-1993  (latest 
figures  available).'  While  the  rates  of  return  are  significantly 
higher  than  those  experienced  during  the  1970 's,  they  still  remain 
far  below  the  industry's  cost  of  capital  (which  ranged  from  11.4  to 
11.8  over  the  1989-1993  period  ).'  Indeed,  for  1993  (the  latest 
statistic  available)  only  two  carriers  earned  their  cost  of 
capital.  1" 

The  Staggers  Act  reforms  have  also  allowed  the  railroad 
industry  to  reverse  the  long-term  trend  of  decreasing  market  share. 
From  1950  to  the  early  1980 's,  railroad  domestic  intercity  freight 
market  share,  as  measured  by  ton-miles,  declined  from  56.1%  to 
around  36%.   Since  that  time,  railroad  market  share  has  achieved 


modest  gains  to  a  market  share  around  38%.'^  In  1993,  rail's 
percentage  of  domestic  intercity  ton-miles  was  38.1%,  while  that  of 
trucks  was  28.1%,  oil  pipelines  18.4%,  water  15.1%  and  air  0.4%.^^ 

The  rail  industry's  improving  financial  situation  has  not  been 
achieved  at  the  expense  of  shippers.  The  railroads'  modest 
increases  in  earnings  have  come  principally  from  cost  control 
measures  compelled  by  an  intensely  competitive  transportation 
environment  rather  than  from  rate  increases.  By  any  measure, 
railroad  freight  rates  since  1981  have  decreased  on  a  current 
dollar  basis  as  well  as  on  a  constant  dollar  (inflation-adjusted  or 
real)  basis.   More  specifically: 

1.  The  average  railroad  freight  rate  as  of  1993,  as  measured 
by  freight  revenue  per  ton-mile,  declined  by  21  percent 
in  current  dollars  and  50  percent  in  constant  (deflated 
or  real)  dollars  since  1981.^^ 

2.  The  most  recent  ICC  study  of  railroad  freight  revenue  per 
ton  indicates  a  decline  of  33  percent  in  constant  dollars 
from  1981  to  1991.^'' 

3.  More  particularized  studies  have  verified  the  overall 
trends  of  declining  railroad  freight  rates  since  the 
Staggers  Act.  For  example,  a  1989  AAR  study  of  actual 
railroad  grain  rates  showed  that  rates  for  these 
commodities  had  declined  from  1981  to  1988  in  current 
dollar  terms  by  27  percent  and  by  45  percent  in  real 
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terms.  The  U.S.  Departments  of  Agriculture  and 
Transportation  and  the  ICC,  among  others,  have  confirmed 
such  declines  in  grain  rates. ^' 

These  rate  decreases  have  not  just  occurred  on  average  but  for 
all  commodities  across-the-board.  Coal  rates  have  declined  2  3 
percent  on  a  current  dollar  basis  from  1981  to  1993  (and  51  percent 
on  a  constant  dollar  basis)  ^';  farm  products  have  declined  21 
percent  on  a  current  dollar  basis  from  1981  to  1993  (and  50  percent 
on  a  constant  dollar  basis)  ^^•  chemicals  have  declined  11  percent 
on  a  current  dollar  basis  from  1981  to  1993  (and  44  percent  on  a 
constant  dollar  basis),  ^° 

The  railroads'  improved  efficiency  and  financial  performance 
under  the  Staggers  Act  reforms,  and  the  increased  service  benefits 
available  to  shippers  and  the  consuming  public  from  such  improved 
performance,  are  also  apparent  from  other  statistics.  Capital 
investment  in  the  rail  industry  has  increased  from  $2.7  billion  to 
$4.2  billion  over  the  period  1981-1993^'  (and  the  industry's  safety 
record  has  improved  with  it)."  Rail  traffic  has  also  increased 
from  910  billion  ton-miles  to  1,109  billion  over  the  period  1981  to 
1993.^'  In  addition,  between  1981  and  1993  the  average  freight 
train  load  has  increased  22  percent;"  ton-miles  per  gallon  of  fuel 
consumed  have  increased  47  percent ;^^  and  ton-miles  per  employee 
have  increased  164  percent.^* 
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The  Staggers  Act  Regulatory  Reforms  Have  Been  Only  Partial: 

Significant  Unnecessary  Federal  Regulation  Still  Remains 

And  Should  Be  Eliminated 


In  enacting  the  Staggers  Act  refoinns,  Congress  identified 
broad  areas  where  reduced  regulation  was  clearly  necessary,  leaving 
essentially  intact  much  of  the  pre-existing  regulatory  framework  of 
the  Interstate  Commerce  Act.  Congress  left  it  to  the  ICC  — 
through  the  exemption  provisions  —  to  continue  the  deregulatory 
process. 

Congress's  recognition  that  there  remained  much  of  the 
Interstate  Commerce  Act  left  to  eliminate  is  clear:  Congress 
enjoined  the  ICC  aggressively  to  exercise  its  exemption  authority 
and  "pursue  partial  and  complete  exemptions  from  remaining 
regulation."  Conf.  Rept.  at  105. 

In  fact,  the  services  that  have  been  deregulated  by  the 
exemption  process  have  achieved  the  greatest  success.  The 
deregulation  of  intermodal  service  has  been  particularly  notable. 
Railroads  had  been  thought  to  be  literally  out  of  the  running  on  a 
truck-competitive  service  like  intermodal.  Instead,  since 
deregulation,  costs  have  been  cut,  service  improved,  and  the  rates 
have  fallen  in  real  revenue  per  ton  from  nearly  $51  in  1982  to  $29 
in  1993,  all  while  market  share  has  been  growing.^'  At  the  same 
time,  intermodal  traffic  has  grown  at  an  astonishing  rate  —  from 
3.4  million  trailers  and  containers  in  1982  to  7.2  million  in 
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1993.  '    Rates  on  deregulated  boxcar  traffic,   similarly,   have 
fallen  in  real  terras.^' 

AAR  submits  that  the  "eventual"  process  commenced  under  the 
Staggers  Act  for  freeing  the  railroad  industry  from  unnecessary 
federal  regulation  through  regulatory  exemptions  is  not  the  best  — 
and  certainly  not  the  quickest  —  way  to  get  the  job  done.  Indeed, 
although  the  ICC  has  adopted  several  important  exemptions  from 
regulation  for  various  transactions  and  classes  of  traffic,  many 
rail  services  and  transactions  are  still  regulated  to  a  significant 
extent.  And  as  the  ICC's  recent  study  of  its  functions  indicates, 
that  agency  —  if  left  to  its  own  devices  —  would  make  little 
further  use  of  the  exemption  power  in  limiting  federal 
regulation.^* 

Fifteen  years'  successful  experience  under  the  Staggers  Act 
demonstrates  that  the  transportation  marketplace  is  highly 
competitive  and  that  the  potential  for  "market  abuse"  is  virtually 
non-existent.  That  same  experience  concomitantly  demonstrates  that 
much  of  the  existing  regulatory  framework  is  unnecessary,  imposes 
unnecessary  regulatory  costs  on  the  industry,  reduces  the 
industiry's  price  and  service  flexibility  and  ultimately  serves  only 
to  inhibit  its  ability  to  compete  more  efficiently. 

There  can  be  no  doubt  of  the  competitive  nature  of  the 
marketplace  in  which  railroads  provide  their  services.   Railroads 
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effectively  compete  in  every  lane  and  for  every  commodity:  they 
compete  with  each  other  and  with  trucks  and  barges  (intramodal  and 
intermodal  competition)  ;  they  compete  against  other  geographic 
sources  or  consuming  points  (geographic  competition) ;  and  the 
commodities  they  haul  are  in  constant  competition  with  other 
commodities  (product  competition) . 

Indeed,  in  addition  to  the  intramodal  and  intermodal 
competition  provided  by  rail,  truck  and  barges  directly  competing 
for  shipper  traffic  (alone  or  in  combination) ,  shippers  and 
receivers  often  have  multiple  sources  through  which  they  can  ship 
or  receive  the  same  or  substitutable  products;  multiple  facilities 
through  which  they  can  direct  traffic  and  use  as  bargaining  power 
in  rate  negotiations;  and  bargaining  power  arising  from  the  ability 
to  transload  traffic  from  rail  to  barge  or  rail  to  truck.  Shippers 
also  exercise  bargaining  power  in  making  plant  siting  decisions 
conditioned  on  long-term  rate  and  service  concessions.  Moreover, 
the  financial  resources  —  and  resulting  bargaining  power  —  of 
many  of  the  railroads'  major  shippers  not  only  greatly  exceed  the 
size  of  individual  carriers,  but  that  of  the  entire  railroad 
industry.  (According  to  Fortune .  April  18,  1994,  General  Motors 
generated  $134  billion.  Ford  $109  billion,  and  Chrysler  $44  billion 
in  1993  revenues.  This  compares  with  $29  billion  for  the  entire 
railroad  industry  in  that  year.) 


It  is  also  important  to  realize  that  a  rail  carrier  is 
effectively  restrained  in  setting  prices  and  service  conditions  in 
the  transportation  market  not  only  by  the  actions  of  its  direct 
intramodal  and  intermodal  competitors,  but  also  by  the  general 
competitive  forces  governing  its  shipper  customers.  Simply  put, 
even  in  the  seemingly  "extreme"  case  where  a  shipper  is  served  by 
only  one  carrier  and  rail  is  the  most  efficient  and  least  costly 
method  of  moving  that  shipper's  product  to  market,  if  the  rail  rate 
(or  service  provided)  is  set  at  a  level  above  which  will  allow  the 
shipper  to  provide  its  product  to  its  customers  at  competitive 
prices,  that  traffic  will  not  move  and  the  rail  carrier  will  lose 
the  customer  and  its  traffic.  A  truly  "captive"  rail  shipper  is  an 
extreme  rarity  in  today's  highly  competitive  transportation 
marketplace. 

The  transportation  marketplace  in  which  railroads  provide 
their  services  thus  consists  of  the  same  cross-current  of  direct 
and  indirect  competitive  forces  that  effectively  check  against 
market  abuses  in  unregulated  sectors  of  the  economy.  Indeed,  the 
fact  that  rail  rates  have  dramatically  decreased,  rather  than 
increased,  in  all  categories  of  traffic  after  enactment  of  the 
Staggers  Act  is  vivid  testimony  to  that  competitive  marketplace. 
It  also  demonstrates  that  competitive  market  forces,  not  federal 
regulation,  are  fully  adequate  to  protect  against  potential  rail 
market  abuses  in  virtually  all  cases. 
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Congress  should  accordingly  seize  the  opportunity  now  to 
eliminate  unnecessary  rail  regulation.  This  is  the  course  Congress 
recently  embarked  on  with  respect  to  the  trucking  industry  in  the 
Trucking  Industry  Regulatory  Reform  Act  of  1994.  The  railroad 
industry  merits  the  same  freedom  from  unnecessary  regulation  as  its 
competitors. 

To  present  their  perspectives  on  what  concrete  steps  should  be 
taken  to  achieve  this  goal,  let  me  now  turn  to  two  of  our 
industry's  CEOs,  James  Hagen  of  Conrail  and  David  Goode  of  the  NS. 
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Madam  Chairwoman  and  Members  of  the  Subcommittee: 

We  appreciate  the  opportunity  to  discuss  the  impacts  of 
eliminating  the  Interstate  Commerce  Commission  (ICC)  and 
transferring  its  functions  to  other  federal  agencies.   As  you  know, 
beginning  in  1980,  the  Congress  substantially  curtailed  ICC ' s 
jurisdiction  over  rail  and  motor  carrier  rates  and  market  entry  and 
exit.   Last  year,  we  testified  on  proposals  to  further  reduce  ICC's 
regulatory  activities  and  we  identified  certain  trucking  regulatory 
activities  that  could  be  eliminated.'  The  Congress  subsequently 
enacted  the  Trucking  Industry  Regulatory  Reform  Act  of  1994 
(TIRRA),  which  eliminated  these  activities  and  reduced  ICC's  budget 
by  about  one-third.   Recent  proposals  would  eliminate  the  ICC 
altogether  and  would  transfer  any  activities  that  need  to  be 
continued  to  other  agencies. 

To  assure  that  the  Congress  has  adequate  information  to  decide 
where  ICC's  remaining  rail  and  motor  carrier  responsibilities  can 
best  be  handled  if  the  agency  is  eliminated,  the  Chair  of  the  House 
Committee  on  Transportation  and  Infrastructure,  and  you,  as  Chair 
of  this  Subcommittee,  requested  that  we  identify  regulatory 
functions  that  could  be  eliminated  and  evaluate  options  for 
transferring  ICC's  remaining  activities  to  the  Department  of 
Transportation  (DOT)  and  other  federal  agencies.   As  part  of  that 
analysis  you  asked  us  to  assess  potential  budget  impacts.   In 
summary : 

—  There  is  general  agreement  among  regulators,  shippers,  and 
carriers  that  a  nvimber  of  the  ICC's  current  motor  carrier 
and  rail  activities  could  be  eliminated.   For  example, 


'See  Interstate  Commerce  Commission: Tran?fgC3rinq  ICC?  Rail 

Regulatory  Responsibilities  Mav  Not  Achieve  Desired  Effects  (GAO/T- 

RCED-94-222,  June  9,  1994)  and  Interstate  Commerce  Commission: KsY 

Issues  Need  to  Be  Addressed  in  Determining  Future  of  ICC's 
Regulatory  Functions  (GAO/T-RCED-94-261,  July  12,  1994). 
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given  the  competitive  nature  of  the  trucking  industry, 
there  appears  to  be  little  need  for  continued  regulation  of 
rates  or  for  special  handling  of  consumer  protection 
functions.   ICC's  own  analysis  indicates  that  both  rail  and 
motor  carrier  regulation  could  be  cut  back  to  achieve 
savings  of  182  staff  years  and  $16  million  annually.   ICC's 
fiscal  year  1995  budget  is  $39  million  and  428  staff 
years. ^  The  President's  budget  proposal  calls  for  even 
greater  reductions  and  would  eliminate  essentially  all 
motor  carrier  and  a  substantial  portion  of  rail  regulatory 
functions,  resulting  in  savings  of  about  300  staff  years 
and  $28  million  annually. 

Several  options  are  available  for  transferring  remaining 
ICC  functions.   These  include  moving  all  remaining 
functions  into  DOT;  transferring  most  functions  to  DOT  but 
giving  the  Department  of  Justice  (DOJ)  authority  to  review 
railroad  mergers  and  making  the  Federal  Trade  Commission 
(FTC)  responsible  for  providing  consumer  protection  for  the 
transport  of  households  goods;  combining  ICC  with  the 
Federal  Maritime  Commission  (FMC) ;  creating  an  independent 
regulatory  body  within  DOT  similar  to  the  way  the  Federal 
Energy  Regulatory  Commission  (FERC)  was  made  a  part  of  the 
Department  of  Energy;  and  simply  repealing  ICC's  authority. 
The  budget  impacts  of  these  options  would  range  from  about 
$16  million  to  about  $39  million. 

Although  the  budgetary  impact  of  each  option  is  a  key 
factor  in  the  final  decision,  we  believe  perhaps  an  even 
greater  consideration  is  the  manner  in  which  the  successor 
agencies  would  perform  their  new  activities,  if  the 
Congress  decides  that  some  of  the  ICC's  current  functions 


^The  $39  million  does  not  include  $2.9  million  in  severance 
payments  from  staff  reductions  made  in  fiscal  year  1994. 
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need  to  be  retained.   For  example,  rail  mergers  would 
likely  be  handled  differently  if  they  were  transferred  to 
DOJ  and  analyzed  under  the  Clayton  Act  rather  than  if  they 
were  transferred  to  DOT  and  handled  under  the  Interstate 
Commerce  Act.   The  Clayton  Act  focuses  on  competitive 
impacts,  unlike  the  Interstate  Commerce  Act,  which  requires 
that  factors  such  as  the  impacts  of  mergers  on  rail  labor 
also  be  considered. 

The  Congress  is  currently  deciding  whether  any  of  the  ICC's 
current  functions  should  be  retained.   If  the  Congress  decides  to 
retain  any  of  the  functions,  the  trade-off  between  budgetary 
savings  and  the  desirability  of  continuing  to  have  these  functions 
handled  by  an  independent  regulatory  body  will  be  an  important 
consideration. 

gACKgPQUNP 

ICC,  established  in  1887  by  the  Interstate  Commerce  Act,  is 
the  nation's  oldest  independent  regulatory  agency.   It  was  charged 
with  protecting  the  public  from  monopolistic  and  discriminatory 
practices  by  railroads.   Over  the  years,  ICC's  jurisdiction  was 
expanded  to  include  motor  carriers,  intercity  buses,  water       , 
carriers,  and  the  transportation  by  pipeline  of  materials  other 
than  water,  gas,  or  oil.   For  nearly  a  half  century,  the  Commission 
exercised  extensive  regulation  over  the  nation's  surface 
transportation  industry  by  controlling  rates  and  deciding  which 
firms  could  transport  which  goods  and  over  which  routes.   However, 
beginning  in  the  mid-1970s  and  early  1980s,  in  response  to  changing 
market  conditions  and  perceptions  that  excessive  regulation  had  led 
to  inefficiencies  in  the  transportation  industry,  the  Congress 
substantially  reduced  ICC's  jurisdiction  over  rates  and  market 
entry  and  exit.   Most  recently,  TIRRA  further  reduced  ICC's 
jurisdiction  over  motor  carrier  rates  and  market  entry.   Because  of 
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these  reductions  in  responsibilities,  ICC's  staffing  has  declined 
from  about  2,500  in  the  early  1960s  to  428  today. 

Although  ICC's  jurisdiction  has  been  substantially  curtailed 
over  the  years,  the  surface  transportation  industry  has  not  been 
completely  deregulated.   ICC  continues  to  perform  many  regulatory 
functions.   The  Staggers  Rail  Act  of  1980  gave  railroads  greater 
freedom  to  set  their  rates  according  to  market  conditions  and 
limited  ICC's  authority  to  review  such  rates  to  instances  in  which 
(1)  a  railroad  has  market  dominance--that  is,  no  effective 
competition,  and  (2)  the  revenue-to-variable  cost  ratio  exceeds  180 
percent.   However,  ICC  continues  to  hear  complaints  over  the 
reasonableness  of  rail  rates.   In  fiscal  year  1995,  ICC  expects  to 
devote  about  48  percent  of  its  resources  to  rail  activities. 
Similarly,  ICC  continues  to  license  interstate,  for-hire  motor 
carriers,  perform  consumer  protection  functions  involving  household 
goods  and  other  motor  carriers,  and  regulate  the  intercity  bus 
industry.   In  fiscal  year  1995,  ICC  expects  to  devote  about  52 
percent  of  its  resources  to  motor  carrier  activities.   Appendix  I 
breaks  out  ICC's  regulatory  functions  and  the  staff  years  allocated 
to  each  of  these  functions. 

THERE  ARE  OPPORTUNITIES  FOR  REDUCTION  OR 
ELIMINATION  OF  REGULATORY  FUNCTIONS 

Although  TIRRA  led  ICC  to  reduce  the  number  of  staff  from  622 
to  428,  further  opportunities  for  reducing  costs  and  regulatory 
functions  are  available.   In  October  1994,  in  response  to  a  TIRRA 
requirement,  ICC  reported  on  the  continued  need  for  its  regulatory 
activities.'  According  to  the  report,  ICC  currently  performs  18 
motor  carrier  and  27  rail  regulatory  activities.   While  ICC 
believes  many  of  these  activities  should  be  continued,  the  report 


'Study  of  Interstate  Commerce  Commission  Regulatory 
Pgspongibilitigs,  Pyrgu^nt  to  Section  210(a)  of  the  Trugkjpq 
iPdUStrv  RgqulatorV  R^fQrm  Act  Qt    19g4  (ICC,  Oct.  25,  1994). 
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identified  12  motor  carrier  and  6  rail  activities  that  could  be 
eliminated.*  ICC  staff  estimate  that  eliminating  these  functions 
would  save  103  staff  years.   In  addition,  ICC  staff  assumed  that 
four  activities--intercity  bus  regulation,  freight  forwarder 
licensing,  loss  and  damage  claim  handling,  and  pipeline 
regulations--could  be  transferred  to  DOT  without  increasing  DOT'S 
staff.   This  transfer  would  save  36  staff  years.   Finally,  ICC 
staff  estimated  that  truck  licensing  activities  could  be 
accomplished  with  42  fewer  staff  than  the  54  now  assigned.   The 
total  savings  from  these  changes  were  estimated  by  ICC  to  be  182 
staff  years  and  about  $16  million. 

The  President's  budget  proposes  a  reduction  of  301  staff  years 
for  an  annual  cost  savings  of  about  $28  million.^  Of  the  remaining 
127  staff  years,  102  would  be  transferred  to  DOT,  24  to  DOJ,  and  1 
to  FTC.   The  President's  budget  would  essentially  eliminate  all 
regulation  of  the  motor  carrier  industry  and  make  substantially 
greater  cuts  in  rail  regulation  than  suggested  in  the  ICC  staff 
study. 

Many  carriers  and  shippers  also  believe  opportunities  exist  to 
reduce  or  eliminate  regulatory  functions.   For  example,  in  comments 
submitted  to  DOT  for  its  analysis  of  ICC's  functions,  one  trade 
association,  representing  more  than  400  short-line  and  regional 
railroads,  recommended  repeal  of  the  rail  rate  discrimination 
provisions  of  the  Interstate  Commerce  Act.   In  its  opinion,  the 
competitive  environment  no  longer  required  this  type  of  regulation. 


•The  motor  carrier  activities  included  all  motor  carrier  rate 
regulation  (including  collective  rate  making),  most  consumer 
protection  functions  such  as  owner-operator  leasing  and  household 
goods  complaints,  and  data  collection  and  oversight  of  the 
industry.   Handling  motor  carrier  loss  and  damage  claims  was 
excluded.   The  rail  activities  included  rates  on  recyclables,  rate 
discrimination,  commodities  clause,  railroad  securities,  recording 
liens,  and  rail  valuation. 

^This  does  not  include  severance  costs  of  $6.7  million. 
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other  associations,  such  as  the  American  Trucking  Associations,  the 
American  Bus  Association,  and  the  Interstate  Truckload  Carriers 
Conference,  support  the  elimination  of  motor  carrier  merger  and 
acquisition  regulations,  given  the  competitive  nature  of  the 
trucking  industry.   Several  large  railroads  have  publicly  advocated 
eliminating  virtually  all  rail  regulation.   Some  shipper 
organizations,  including  the  National  Industrial  Transportation 
League,  also  believe  antitrust  immunity  for  motor  carrier 
activities  should  be  eliminated.' 

TRANSFERRING  ICC ' S  FUNCTIONS  TO  OTHER 
AGENCIES  COULD  YIELD  COST  SAVINGS 

Eliminating  ICC  and  transferring  its  functions  to  other 
agencies  offer  opportunities  for  budgetary  costs  savings.   We 
examined  the  following  options  for  eliminating  or  transferring 
ICC's  remaining  functions  to  other  agencies:  (1)  fully  integrating 
ICC's  rail  and  motor  carrier  functions  into  DOT  (including  the 
review  of  railroad  mergers) ,  (2)  integrating  most  functions  into 
DOT  but  assigning  rail  merger  functions  to  DOJ  and  consumer  . 
protection  functions  to  FTC,  (3)  merging  ICC  with  FMC,  (4)  creating 
an  independent  body  within  DOT,  as  FERC  was  created  within  the 
Department  of  Energy,  and  (5)  eliminating  ICC  and  repealing  the 
Interstate  Commerce  Act.   Table  1  summarizes  the  estimated  cost 
savings  for  each  of  these  options.   The  savings  range  from  $0  to 
about  $39  million.   The  lowest  savings  estimate  reflects  the  costs 
of  keeping  all  of  ICC's  current  functions  intact  with  no  reductions 
in  staffing.   The  largest  savings  estimate  assumes  that  all  of 
ICC's  functions  would  be  eliminated.   In  general,  mid-range  savings 
estimates  are  based  on  eliminating  potential  overlaps  in 
administrative  staff  and  costs,  implementing  changes  contained  in 


'ICC  currently  has  the  authority  to  grant  motor  carriers  antitrust 
immunity  to  collectively  discuss  and  set  rates. 
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ICC's  October  1994  TIRRA  report,  or  achieving  reductions  contained 
in  the  President's  budget  proposal. 

Table  1:  Estimated  Savings  From  Transferring  or  Eliminating  ICC's 
Function? 

Dollars  in  millions 


ESTIMATED  SAVINGS 

ESTIMATED  SAVINGS 

(IF  ICC-RECOMMENDED 

REDUCTIONS  ARE  MADE) 

Options 

Staff 
years 

Dollars" 

Staff 
years 

Dollars' 

1.  Full  integration 
into  DOT 

0  -  301 

$0  -  $28 

182  -  301 

$16  -  $28 

2.  Integration  into 
DOT,  DOJ,  and  FTC 

301 

28 

301 

28 

3.  Merge  ICC  and  FMC 

0  -  40 

0-5 

at  least 
182 

at  least  16 

4.  FERC-like  model 

0 

0 

182 

16 

5.  Eliminate  ICC  and 
repeal  Interstate 
Commerce  Act 

428 

39 

428 

39 

"Savings  do  not  reflect  one-time  separation  costs,  which  could  be  as  high 
as  $16  million  if  all  428  of  ICC's  staff  are  eliminated. 

TRANSFER  OF  ICC'S  FUNCTIONS  COULD  YIELD  COST 
SAVINGS  BUT  IMPORTANT  ATTRIBUTES  MAY  BE  LOST 


While  the  budget  impact  is  a  key  .factor  in  the  final  transfer 
decision,  we  believe  another--and  perhaps  even  greater-- 
consideration  is  the  manner  in  which  remaining  activities,  if  any, 
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will  be  handled  by  the  successor  agencies.   Specifically,  careful 
consideration  must  be  given  to  the  trade-offs  between  cost  savings  ■ 
and  attributes  exhibited  by  an  independent  regulatory  coiranission. 
These  attributes  include  independence  in  decision-making  and 
expertise  in  economic  regulatory  matters. 

Repealing  the  Interstate  Commerce  Act; 

In  terms  of  cost,  eliminating  ICC  entirely  by  repealing  the 
agency's  authority  to  regulate  under  the  Interstate  Commerce  Act 
would  save  the  most  of  any  option--about  $39  million.'' 
Nevertheless,  this  option  would  entail  hidden  costs  and  leave 
certain  regulatory  concerns  unresolved.   In  particular,  cases  now 
brought  to  ICC  would,  in  the  future,  be  examined  by  other  federal 
and  state  agencies.   This  could  potentially  increase  these 
agencies'  workload  and  costs.   For  example,  elimination  of  rail 
merger  and  consolidation  provisions  of  the  Interstate  Commerce  Act 
would  place  these  cases  under  the  antitrust  laws.   Such  an  action 
would  shift  the  responsibility  of  merger  analysis,  and  the 
attendant  costs  of  these  activities,  to  the  judicial  system. ' 
Similarly,  elimination  of  existing  rail  tariff  provisions  would 
remove  antitrust  immunity  and  subject  railroad  ratemaking  to 
antitrust  laws.   Again,  such  an  action  could  shift  the  burden  and - 
costs  of  adjudicating  rail  rate  disputes  to  other  agencies  as  well 
as  the  courts.   In  addition,  under  the  Interstate  Commerce  Act,  ICC 
has  generally  preempted  state  regulation  of  the  intrastate  portions 
of  interstate  transportation.   If  ICC  were  eliminated,  railroads 
and  other  common  carriers  could  be  subject  to  widely  differing 
state  laws  and  regulations  unless  the  Congress  preempted  the 
states'  reregulation. 


■'This  does  not  include  severance  costs  of  $16  million. 
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Transferring  ICC's  Functions  to  DOT  and  other  Agencies 

Transferring  ICC's  functions  to  DOT  or  dividing  them  among 
DOT,  DOJ,  and  FTC  as  proposed  in  the  President's  budget  could 
provide  a  more  orderly  transition  to  a  reduced  regulatory 
environment  than  the  outright  repeal  of  the  statute.   However, 
trade  association  representatives  with  whom  we  spoke  believed  that 
transferring  ICC's  regulatory  functions  to  DOT  and  DOJ  would  affect 
the  impartiality  of  decision-making,  the  ability  to  balance  the 
interests  of  all  concerned  parties,  and  the  accessibility  of  the 
process  to  the  public  and  industry.   Small  shippers  and  carriers 
claim  that  they  would  be  particularly  disadvantaged  if  they  had  to 
litigate  disputes  in  court.   In  addition,  DOT  has  responsibilities 
for  promoting  the  railroad  industry,  including  providing  federal 
funds  to  the  National  Railroad  Passenger  Corporation  (Amtrak) . 
Resolving  disputes  related  to  Amtrak  could  raise  questions  about 
DOT'S  ability  to  make  unbiased  decisions. 

Proposals  for  transferring  ICC's  functions  to  other  agencies 
have  also  raised  concerns  about  the  loss  of  economic  regulatory 
expertise  and  about  the  way  the  public  interest  would  be  considered 
in  rail  mergers.   The  President's  budget  proposal  would  eliminate 
about  300  staff  years,  but  at  the  time  of  our  review,  the  final 
decisions  as  to  which  staff  and  functions  would  be  retained  or 
eliminated  had  not  been  made.   However,  a  reduction  from  428  to  127 
staff  years  would  likely  result  in  the  loss  of  economic  regulatory 
expertise.   While  over  the  long-term  such  expertise  could  be 
developed  or  acquired,  in  the  short-term  the  speed  and/or  quality 
of  decision-making  could  be  impaired.   Transferring  rail  merger 
activities  to  DOJ  could  also  alter  the  criteria  used  in  merger 
analysis  and  the  speed  with  which  this  analysis  is  completed. 
According  to  DOJ,  the  advantage  of  reviewing  rail  mergers  under  the 
Clayton  Act  are  that  (1)  mergers  can  be  approved  or  disapproved 
faster,  and  (2)  market  competition  is  preserved.   While  ICC  and  DOJ 
address  many  of  the  same  issues  in  their  analyses,  their  focus 
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differs.   For  example,  ICC  is  required  to  consider  a  merger's 
effect  on  rail  labor,  DOJ  is  not.   In  deciding  where  ICC's 
functions  will  go,  the  Congress  will  need  to  consider  whether  the 
railroad  industry  continues  to  require  special  merger  treatment. 

Our  analysis  also  shows  that  DOT  could  have  difficulty  in 
assuming  ICC's  functions.   The  Department  is  focused  more  on 
ensuring  safety  and  financing  infrastructure  than  on  handling 
economic  regulatory  matters  or  adjudicating  rate  and  other 
disputes.   According  to  Federal  Railroad  Administration  (FRA) 
officials,  there  is  little  overlap  between  FRA's  and  ICC's 
functions.   About  75  percent  of  FRA's  staff  of  720  is  in  the  Office 
of  Safety,  which  is  responsible  for  ensuring  the  safe  operation  of 
passenger  and  freight  trains.   FRA  does  not  regulate  rail  rates  and 
its  adjudicatory  processes  are  focused  on  safety  violations  and 
decertification  of  locomotive  engineers.   Moreover,  FRA 
participates  in  ICC's  rule  makings  and  proceedings,  and  FRA 
officials  suggested  their  involvement  with  ICC  functions  could 
raise  potential  conflicts  of  interest.   In  particular,  they 
suggested  potential  conflicts  between  (1)  rail  safety  concerhs  and 
the  economic  protection  of  captive  shippers,  (2)  DOT'S  interest  in 
Amtrak  and  that  of  freight  railroads  in  trackage  rights  and 
compensation  disputes,  and  (3)  freight  railroad  trackage  rights  and 
compensation  decisions  and  the  Federal  Transit  Administration's 
interest  in  promoting  commuter  railroads. 

The  Federal  Highway  Administration's  (FHWA)  Office  of  Motor 
Carriers  (OMC)  might  also  have  difficulty  in  assuming  ICC 
functions.   Although  this  office  registers  interstate  motor 
carriers,  sets  insurance  limits  for  these  carriers,  and  conducts 
periodic  motor  carrier  safety  inspections,  it  does  not  require 
preregistration  of  motor  carriers  prior  to  doing  business,  or 
maintain  an  automated  insurance  monitoring  system,  as  ICC  does 
currently.   OMC  also  does  not  handle  consumer  protection  functions. 
These  activities  would  likely  be  handled  by  DOT'S  Office  of 

10 
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Consumer  Protection  (OCP) .   The  latter,  however,  currently  handles 
aviation  consumer  protection  only  and,  according  to  OCP  officials, 
is  not  familiar  with  trucking  or  other  surface  transportation 
modes.   In  addition,  OMC  (or  another  office  within  DOT)  would  have 
to  handle  remaining  truck  undercharge  cases.   This  would  be  in 
addition  to  their  existing  workload. 

Finally,  DOT  recently  announced  its  intention  to  reorganize 
the  Department  and  consolidate  functions.   We  believe  it  is  too 
early  to  tell  how  this  reorganization  would  affect  DOT'S  ability  to 
assume  ICC's  functions.   However,  the  consolidation  of  functions 
offers  opportunities  for  more  explicitly  considering  the  needs  and 
interests  of  surface  transportation  modes  and  for  giving  greater 
flexibility  to  state  and  local  governments  in  meeting  their 
priority  transportation  needs. 

Maintaining  an  Independent  Regulatory  Agency 

Preserving  an  independent  regulatory  agency  either  by  merging 
ICC  and  FMC  or  by  following  the  FERC  model  in  integrating  th6  ICC's 
functions  into  DOT  might  produce  the  least  savings.   Both  ICC  and 
FMC  are  independent  regulatory  agencies  with  five  commissioners 
appointed  by  the  President  with  the  advice  and  consent  of  the 
Senate  and  both  regulate  industry  rates  and  practices.   However, 
there  do  not  appear  to  be  immediate  synergies  between  the  two 
agencies.   ICC  regulates  domestic  surface  transportation,  while  FMC 
primarily  regulates  international  water  transportation.   According 
to  FMC  officials,  the  differences  between  these  activities  are 
significant,  and  there  is  little  overlap.   In  addition,  FMC 
characterized  its  functions  as  largely  related  to  law  enforcement, 
whereas  ICC's  functions  have  more  to  do  with  rate  and  other 
economic  regulation.   To  the  extent  that  the  two  commissions  could 
be  integrated,  some  savings  in  administrative  overhead  could  be 
achieved.   However,  even  these  savings  might  be  offset  by  the  need 
for  new  physical  space  to  house  a  combined  agency  and  computer 
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systems  and  other  equipment  to  handle  each  agency's  workload. 
Finally,  proposals  for  eliminating  FMC  have  made  this  agency's 
future  uncertain  and  a  merger  with  ICC  problematic. 

Merging  ICC  into  DOT  under  the  FERC  model  would  preserve  the 
independence  of  the  regulatory  and  adjudicatory  processes,  but  the 
cost  savings  from  transferring  ICC ' s  functions  under  a  FERC-like 
model  would  depend  almost  entirely  on  which  functions  were 
retained.   IVhen  FERC  was  made  a  part  of  the  Department  of  Energy, 
there  were  no  budgetary  savings  because  all  activities  were 
continued  and  the  agency  maintained  its  administrative  staff.   To 
the  extent  that  ICC ' s  regulatory  functions  were  reduced  along  the 
lines  suggested  by  ICC  or  the  administration,  the  cost  savings 
associated  with  this  option  would  increase. 

CARRIERS  AND  SHIPPERS  DIVIDED  OVER  THE  OPTIONS 

The  transportation  community  is  divided  over  how  best  to 
handle  the  elimination  of  ICC.   While  there  is  general  agreement 
that  certain  rail  and  motor  carrier  regulatory  functions  could  be 
eliminated,  there  is  less  agreement  on  where  remaining  functions 
should  be  placed.   The  division  splits  largely  on  the  basis  of  the 
size  of  the  firms.   Generally  smaller  shippers  and  carriers  tend  to 
favor  an  independent  body  within  DOT--the  FERC-like  option- -because 
they  believe  that  the  other  options  could  compromise  the 
independence  of  the  decision-making  process.   The  larger  railroads 
tend  to  favor  the  complete  elimination  of  surface  transportation 
regulation.   In  their  view,  further  reductions  in  the  regulatory 
burden  would  enhance  their  competitiveness  and  enable  them  to 
respond  more  quickly  to  changes  in  the  marketplace. 

There  is  also  controversy  over  how  to  handle  railroad  mergers. 
At  a  recent  hearing  before  this  Subcommittee,  several  class  I 
railroads  advocated  shifting  the  authority  for  rail  merger  reviews 
to  the  Justice  Department  and  having  them  considered  under  the 
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Clayton  Act.'  They  believe  that  there  is  no  longer  a  need  for 
special  standards  for  rail  merger  reviews  and  having  these 
transactions  reviewed  under  the  Clayton  Act  would  speed  up  the 
merger  process.   Some  shippers,  such  as  those  represented  by  the 
National  Industrial  Transportation  League,  also  favor  this 
approach.   Other  railroads  and  shippers  believe  that  railroad 
mergers  should  continue  to  be  reviewed  under  the  Interstate 
Commerce  Act.   The  Interstate  Commerce  Act  requires  that  shippers' 
and  communities  interests  and  railroad's  financial  health  be  taken 
into  account  in  reviewing  mergers.   DOJ  officials  have  stated  that 
if  DOJ  reviewed  rail  mergers  it  would  do  so  under  the  Clayton  Act 
and  would  treat  a  railroad  merger  like  any  other  merger,  and 
focusing  on  the  merger's  impact  on  competition.   Therefore,  these 
officials  stated  that  DOJ  could  handle  rail  mergers  with  its 
existing  staff.   Some  railroads,  which  oppose  transferring  the 
authority  for  reviewing  mergers  to  DOJ,  believe  that  many  rail 
consolidations  would  not  have  been  approved  if  they  had  been 
subject  to  DOJ  review  under  the  Clayton  Act. 

CONCLUSION? 

If  the  Congress  repeals  the  Interstate  Commerce  Act  and 
eliminates  the  ICC,  the  budget  savings  would  be  $39  million.   To 
the  extent  functions  are  retained,  savings  would  be  less. 
Virtually  all  the  options  we  reviewed  for  transferring  the  ICC's 
remaining  functions  offer  opportunities  for  budget  savings— ranging 
from  about  $16  million  to  about  $28  million.   Of  potentially 
greater  significance,  however,  is  the  issue  of  how  ICC's  remaining 
regulatory  functions  will  be  handled  in  the  future.   If  the 
Congress  decides  that  there  continues  to  be  a  need  for  a  high 
degree  of  independence  and  the  application  of  substantial  expertise 
in  carrying  out  the  remaining  regulatory  and  adjudicatory 


'A  class  I  railroad  is  a  railroad  that  earned  at  least  $253.7 
million  in  revenues  in  1993. 
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processes,  the  options  of  a  merger  with  FMC  or  incorporating  the 
functions  into  DOT  under  a  FERC-like  model  might  be  preferable. 
Because  there  are  few  synergies  between  ICC  and  FMC  and  because  the 
future  of  the  FMC  is  also  uncertain,  the  FERC  model  is  probably 
preferable.   If,  on  the  other  hand,  the  Congress  decides  that  there 
is  no  longer  a  need  for  an  independent  regulatory  agency,  then 
potentially  greater  savings  might  be  available  by  integrating  the 
remaining  ICC  functions  into  DOT  or  dividing  them  among  DOT,  DOJ, 
and  FTC.   To  the  extent  that  recommended  staff  reductions  outlined 
in  the  President's  budget  are  accepted,  the  savings  would  be 
larger . 


Madam  Chair,  this  concludes  my  testimony.   I  would  be  happy  to 
respond  to  whatever  questions  you  or  Members  of  the  Subcommittee 
may  have. 
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ICC'S  ALLOCATION  OF  STAFF  YEARS  FOR  REGULATORY  FUNCTIONS.  FISCAL 
YEARS  1994  THROUGH  1996 


S&ILJRSaULATIOlJ 


FY  95" 


Rail  Rate  Regulation 

Rate  cases  and  rate  rulemaking 
activities 

Rail  rate  contracts 

Rates  on  recyclables 

Reasonable  practices 

Rate  discrimination 

Commodities  clause 

Exemptions 
Railroad  Consolidations 

Mergers 

Line  transfers,  leases,  and 
trackage  rights 

Line  sales  to  noncarriers 

Labor  protection 
Rail  Service  Availability 

Rail  car  supply  and  interchange 

Railroad  service  orders 

Competitive  access 
Line  Construction 
Line  Abandonments 

Abandonment  applications 

Financial  assistance  program 

Feeder  line  development  program 

Rails-to-trails  program 

Labor  protection 
Other  Rail 

State  certification 

Antitrust  immunity  for  rail 
activities 

Interlocking  officers  and 
directors 

Railroad  securities 

Recording  liens 

Valuation 

Data  collection  and  oversight 

Rail  passenger  transportation 

Total  Rail 


52.8 

40.5 

40.5 

1.4 

1.4 

1.4 

1.4 

0.9 

0.9 

2.5 

2.4 

2.4 

0.2 

0.2 

0.2 

0.1 

0.1 

0.1 

8.5 

6.4 

6.4 

32.6 

31.1 

32.4 

11.8 

8.1 

8.4 

14.7 

13.2 

13.2 

5.1 

4.8 

4.8 

9.7 

8.0 

8.0 

2.7 

2.7 

2.7 

0.7 

0.7 

0.7 

21.9 

14.3 

13.3, 

60.2 

44.0 

44.4 

8.1 

6.9 

6.9 

1.6 

1.5 

1.5 

3.6 

2.7 

2.7 

0.4 

0.4 

0.4 

0.7 

1.2 

1.2 

0.8 

0.8 

0.8 

0.1 

0.0 

0.0 

0.7 

0.7 

0.7 

3.1 

2.8 

2.8 

0.0 

0.0 

0.0 

10.2 

7.9 

7.9 

1^ 

1^ 

i-4 
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ICC'S  ALLOCATION  OF  STAFF  YEARS  FOR  REGULATORY  FUNCTIONS.  FISCAL 
YEARS  1995  AND  1996 


:arrier 

Motor  Carrier  Licensing  Activities 

Truck  licensing 

Truck  contract  carriage 

Motor  carrier  control  and 
transfer  transactions 

Freight  forwarders 

Brokers 
Motor  Carrier  Rate  Regulation 

Exemption  authority 

Individual  carrier  rate 
regulation 

Collective  ratemaking 
Consumer  Protection 

Owner-operator  leasing 

Lumping 

Loss  and  damage  claims 

Duplicate  payments  and 
overcharges 

Household  goods  and  auto 
driveaway  carriers 
Trucking  Undercharge  Oversight 
Intercity  Bus  Regulation 
Mexican  Carriers 
Other 

Pooling  by  trucking  companies 

Data  collection  and  oversight- 
trucking 

Total  Motor  Carrier 

Total  Rail  and  Motor  Carrier 

PIPELINE  RBgmjVTION 

WATgR  CARRIER  REGVIATIQW 

TOTAL 


FY  94* 


67.5 
18.8 

54.4 
3.3 

54.4 
3.3 

2.3 

1.2 
24.0 

2.2 

0.8 
19.4 

2.2 

0.8 
19.4 

3.0 

3.2 

3.2 

88.7 
5.3 

7.5 
3.4 

7.5 
3.4 

30.2 

1.3 

25.8 

28.9 

1.3 

18.3 

28.9 

1.3 

18.3 

3.4 

3.0 

3.0 

27.8 

29.3 

17.6 

8.7 

25.2 

17.6 
16.6 
11.5 

25.2 
16.6 
16.6 

11.5 

0.1 
7^ 

0.1 

0.1 

362.1 

220.4 

219.4 

621.2 

427.5 

427.5 

0.5 

0.3 

0.3 

0.3 

0.2 

0.2 

622.0 

428.0 

428.0 

'Staff  years  for  fiscal  year  1994  represent 
ICC  filled  only  608  of  these  positions. 
''Staff  years  for  fiscal  years  1995  and  1996 
projections. 

Source:   Interstate  Commerce  Commission 

(343864) 
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Russell    J.    Kocemba 


National  Grain  and  Feed  Association 

TESTIMONY  ON  BEHALF  OF 

NATIONAL  GRAIN  AND  FEED  ASSOCIATION 

BEFORE  THE  SUBCOMMITTEE  ON  RAILROADS, 

COMMirrEE  ON  TTLANSPORTATION  AND  INIRASTRUCTORE, 

U^.  HOUSE  OF  REPRESUn'ATrVES 

FEBRUARY  22, 1995 
Madam  Chairwoman  and  Members  of  the  Subcommittee: 

Thank  you  for  providing  ns  with  an  opportunity  to  testify  regarding  these  issues  of  such 
great  importance  to  the  grain  industry.  My  name  is  Russell  J.  Kofwnha  I  am  employed  by 
General  Mills,  Inc.,  but  appear  today  on  behalf  of  the  National  Grain  and  Feed  Association 
(NGFA),  the  nation's  largest  organization  rqnesenting  agdcuhmal  osen  of  oil  tian^>oitatioa. 
I  am  o^airiTign  of  NGFA's  Tianqxntation  Committee. 

NGFA  is  the  national  non-profit  trade  organization  of  more  than  1,000  grain,  feed,  and 
processing  finns  who  operate  over  5,000  fanlities  that  store,  handle,  mercfaan<fiae,  mill,  process 
and  export  more  than  two-thirds  of  all  U.S.  grains  and  oilseeds  utilized  m  dcmestic  and  export 
markets.  NGFA's  members  include  coontiy,  terminal,  and  export  elevators;  feed  mills;  cash 
grain  and  feed  metchaixfisers;  processors;  millets;  and  allied  nidnstries.  NGFA  membership 
also  consists  of  40  ?ffii«>''»<  state  and  i^ional  grain  and  feed  associations  whose  members 
inchide  more  than  10,000  grain  and  feed  companies  nadonwide.  I  suspea  that  shippers  and 
receivers  of  grain  and  giain  products  are  the  single  largest  group  of  rail  customers. 

At  the  outset,  we  observe  that  rail  deregulation,  as  accomplished  through  the  Staggers 
Aa  (and  its  predecessor,  the  4-R  Aa),  has  brought  about  many  highly  beneficial  changes,  both 
within  the  railroad  industry  and  in  the  relationship  between  railroads  and  their  customers.   By 
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putting  an  end  to  collective  railroad  ratemaking  conduaed  with  antitrust  immunity,  deregulation 
forced  the  railroads  to  be  more  reliant  on  market  factors  and  to  pay  more  attention  to  their 
customers.  Competition  for  non-captive  traffic  has  caused  the  tail  industry  to  reassess  and 
reshape  its  cost  stnicmre,  and  that  process  has  been  of  benefit  to  many  rail  customers,  including 
grain  shippers  and  receivers. 

However,  deregulation  did  not  eradicate  the  foundations  upon  which  our  national  rail 
system  rests.  Congress  has  specifically  retained  the  railroads'  statutory  common  carrier 
obligations  with  respect  to  providing  service  and  furnishing  equipment,  mandatory  interchange 
of  cars  and  the  maintenance  of  through  routes,  tariff  publication  and  notice  of  rate  increases,  and 
jurisdiction  over  maximum  rate  levels  for  rail  users  lacking  effective  competitive  alternatives. 
Just  as  we  do  not  think  that  the  clock  should  be  turned  back  to  the  pre-deregulation  era,  we  also 
do  not  believe  that  the  protections  which  Congress  carefiiUy  crafted  -  for  rail  users  unable  to 
enjoy  the  benefits  of  competition  -  should  be  repealed.  In  fact,  there  are  some  areas  where 
these  protections  should  be  fine-tuned. 

Rail  transportation  always  has  been,  and  remains,  vital  to  the  grain  industry.  In  the  grain 
belt  states,  where  the  preponderance  of  our  nation's  com,  wheat,  soybeans,  barley,  and  other 
feed  grains  and  oil  seeds  are  produced,  about  one  in  every  three  bushels  of  com  and  soybeans 
harvested,  and  over  three-fourths  of  spring  wheat  and  barley  production,  is  shipped  away  firom 
the  state  of  origin  either  to  an  export  position,  or  for  use  as  animal  or  poultry  feed,  or  to  a 
miller.    Over  5  billion  bushels  of  these  grains  and  seeds  make  that  trip  by  rail-',  filling  up 


-Rail  transportation  is  the  single  most  predominant  mode  of  grain  transportation  in  the  United 
States,  representing  approximately  50  percent  of  the  loaded  ton-miles  for  grain.   For  example, 

(continued...) 
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approximately  1.4  million  rail  car  loadings.  Grain  mill  products  account  for  another  half  million 
car  loadings.   Grain,  fann  products,  and  grain  mill  products  are  the  second  largest  commodity 
group  handled  by  the  railroads.^ 

Let  me  explain  briefly  why  rail  transportation  is  so  important  to  the  grain  industry  and 
why  there  are  a  great  many  rail  grain  shipments  that  are  without  effective  competitive 
alternatives^'. 

When  grain  must  move  long  distances,  truck  transportation  is  not  economical  or  feasible. 
There  are  a  limited  number  of  trucks  available  to  handle  grain  over  long  distances;  it  takes  more 
than  three  trucks  to  haul  the  amount  of  grain  that  fits  into  a  single  rail  car,  and  trucking  costs 
are  not  competitive  over  long  hauls. 

Barge  transportation  sometimes  is  available,  depending  on  whether  grain  originates 
contiguous  to  a  navigable  river,  is  destined  to  a  port  at  the  other  end  of  that  river,  and  whether 
the  river  is  frozen^.    If  you  are  in  North  Dakota,  Montana,  or  South  Dakota  -  three  of  the 


^'(...continued) 

in  1989  the  modal  shares  were  determined  to  be:  48.8%  for  rail,  22.9%  for  barge  and  28.3% 
for  truck.  See  generally.  Jerry  D.  Norton,  Paul  J.  Bertels  and  Freeman  K.  Buxton, 
Transportation  of  U.S.  Grains:  A  Modal  Share  Analysis.  U.S.  Dept.  of  Agriculture,  Agricultural 
Marketing  Service  (July  1992). 

^         Source:   Association  of  American  RaUroads,  Carioad  Commodity  Reports,  1994. 

-'Rail  transportation  is  unique  among  other  modes  of  surface  transportation  because  the  carriers 
own  and  control  the  transportation  rights-of-way.  Even  where  shipper  can  are  permitted  to 
operate  on  a  rail  carrier's  line,  the  permission  is  always  subject  to  the  tail  carrier's  rules  on  use, 
which  vary  among  rail  carrien.  In  contrast,  trucks  and  barges  operate  on  public  rights-of-way 
where  entry  is  essentially  unrestricted. 

*'The  Upper  Mississippi  River  System  is  closed  to  barge  traffic  during  the  Winter  months  of  each 
year.  Thus,  even  where  barge  transportation  is  a  competitive  alternative,  it  may  not  be  available 
for  up  to  4  months  of  each  marketing  year.  This  not  only  limits  competition  at  shipping  points, 
but  also  limits  origins  from  which  receivers  can  draw. 


nation's  most  prolific  grain-producing  states  -  there  are  no  navigable  outlets.  Or,  if  you  are  in 
Minnesota,  Iowa,  or  Nebraska,  trying  to  ship  grain  to  feedlots  in  California  or  ports  in  Oregon 
and  Washington,  if  you  are  in  Indiana  trying  to  ship  com  to  the  southeastern  poultry  industry, 
or  if  you  are  in  Kansas  trying  to  ship  wheat  to  the  New  Orleans  area  for  export,  barge 
transportation  won't  get  you  very  far.  Railroad  shipments  remain  the  only  viable  alternative  for 
a  substantial  number  of  grain  market  movements  from  origin  to  destination.  That's  why  the 
railroads  enjoy  so  many  carloads  of  farm  products  annually. 

Most  grain  starts  its  transportation  journey  from  what  is  known  as  a  country  elevator. 
Almost  every  farming  community  has  a  country  elevator,  and  many  country  elevators  are  owned 
by  farmers  as  a  cooperative.  The  country  elevator  is  where  the  farmer  sells  grain  and  stores 
whatever  grain  there  isn't  room  to  keep  on  the  farm.  The  country  elevator,  in  turn,  sells  grain 
to  feed  lots,  millers,  processon,  and  exporters.  The  vast  majority  of  country  elevators  are 
served  by  rail,  but  it's  hard  to  find  a  country  elevator  that  is  served  by  more  than  one  raHroad. 
NGFA  estimates  that  there  are  eight  thousand  country  elevators  in  the  United  States.  According 
to  one  of  our  surveys,  94.8  percent  of  rail  movements  from  country  elevators  that  have  rail 
service  are  served  by  a  single  railroad.^ 

Obviously,  not  all  grain  facilities  served  by  a  single  railroad  are  necessarily  "c^tive'' 
facilities  at  all  times.  For  some,  truck  service  to  another  railroad  may  provide  a  competitive 
alternative.    First,  however,  highway  trucks  must  be  available  in  sufficient  quantities  to  move 


-'  Dr.   Kendell  W.   Keith,   National  Grain  and  Feed  Association,   Survev  of  Grain 

Transportation:  Statistics  for  the  U.S.  and  Maior  Grain  Producing  Regions  (March  1983).  The 
study  showed  that  54.3  percent  of  all  country  elevator  grain  volumes  move  by  rail  with  94.8 
percent  of  these  rail  movements  being  shipped  from  a  facility  served  by  a  single  railroad. 
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large  volumes  of  grain  cross-country,  and  that  is  not  always  the  case.^  Next,  the  second 
railroad  must  have  rail  cars  available,  and  that  often  is  not  the  case.  Third,  even  if  the  first  two 
conditions  are  satisfied,  the  second  railroad  must  offer  competitive  rates,  and  that  often  is  not 
the  case.  Fouith,  truck-to-rail  competitive  alternatives  also  are  limited  by  the  additional  handling 
costs  incurred  at  both  the  originating  elevator  and  transhipment  facility. 

In  practice,  rural  grain  trucking  sometimes  permits  the  marketplace  to  work,  but  often 
does  not  offer  a  realistic  competitive  alternative.  In  some  regions  of  the  country,  cross-country 
trucking  is  simply  not  a  viable  alternative  under  any  circumstances,  as  I  believe  the 
Subcommittee  is  being  informed  by  organizations  representing  shippers  in  the  Upper  Great  Plains 
area.  Figure  I  below  helps  fllustrate  that  point.  It  is  a  graph  which  shows  the  tremendous  extent 
to  which  North  Dakota  grain  production  is  reliant  on  rail  service  to  move  that  state's  major  grain 
crops  to  marlcet.  As  a  rule,  elevators  in  North  Dakota  ship  80  to  95  percent  of  their  grain  by 
rail,  and  almost  invariably  are  served  by  just  one  railroad. 


-  Local  communities  often  discourage  high  volume  commercial  truck  traffic  because  of 

wear  and  tear  on  local  roads.  Truck  size  and  weight  limitations,  vigorously  advocated  by  the 
railroad  industry,  are  anodier  reason  why  truck  capacity  often  is  in  short  supply.  If  national 
policy  is  to  favor  greater  reliance  on  truck  transportation,  then  fairness  and  economics  suggest 
that  there  should  be  a  reexamination  of  size  and  weight  restrictions  and  a  new  emphasis  placed 
on  the  need  for  larger,  mote  efficient,  commercial  highway  vehicles. 
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Because  of  the  incidence  of  "captivity"  experienced  by  originators  of  grain  shipments, 
NGFA  believes  that  some  continued  regulation  of  rail  grain  traffic  is  necessary  to  protect  those 
shippers  who  do  not  have  effective  competitive  alternatives.  We  recognize  that  the  time  may 
have  come  to  bid  farewell  to  the  Interstate  Commerce  Commission  and  that  many  provisions  of 
the  Interstate  Commerce  Act  no  longer  are  necessary.  The  ICC  has  been  fallible,  but  its 
presence,  as  a  potentially  objective  dispute  resolution  entity,  has  instilled  a  measure  of  equity 
in  a  marketplace  that  offers  opportunities  for  genuine  abuses  of  economic  power  by  carriers. 

If  the  ICC  is  eliminated,  we  urge  Congress  to  create  an  independent  board  with 
nilemaking  and  adjudicatory  authority,  preferably  a  politically  balanced  board  comprised  of  five 
members  with  staggered  terms.  We  do  not  believe  that  supervision  of  rail  regulation  should  be 
transferred  to  a  cabinet  agency,  without  a  background  in  surface  transportation  dispute 
resolution,  where  the  politics  of  the  day  may  prevail  An  experienced,  unprejudiced, 
independent  agency  that  offers  a  level  playing  field  for  the  resolution  of  disputes  encourages 
parties  to  discuss  and  voluntarily  resolve  their  differences  and  ultimately  may  require  less  active 
government  intervention  at  less  cost. 

We  see  no  need  for  continued  jurisdiction  over  motor  carrier  activities,  except  as  may 
be  necessary  to  clean  up  the  remains  of  the  undercharge  problem.  Because  there  is  ample 
competition  between  barge  companies,  and  no  insurmountable  barriers  to  entry  into  the  barge 
business,  even  by  shippers  and  receivers,  we  see  no  need  for  continued  regulation  of  water 
carriage^'. 

-Indeed,  the  NGFA  favors  repeal  of  the  Jones  Act  (Merchant  Marine  Act  of  1920,  Ch.  250,  41 
Stat.  988,  June  5,  1920)  as  a  means  of  fostering  further  competition  on  boUi  the  nation's  inland 

(continued...) 


■  Preemption.     From  what  we  know  of  the  railroad  industry's  position,  they 

advocate  total  preemption  of  any  remedy  that  would  replace  a  repealed  provision  of  the  Interstate 
Commerce  Act  or  a  provision  which  has  been  exempted,  under  §  10505,  through  administrative 
■  action.^  Although  it  is  not  altogether  clear,  it  appears  that  the  preemption  which  they  advocate 
would  extend  even  to  the  exercise  of  common  law,  civil-court  remedies  by  railroad  customers. 

Rail  usere  should  not  be  left  remediless- .  We  concur  that  the  absence  of  active  federal 
regulation  should  not  be  replaced  by  a  state  regulatory  agency.  But  that  is  as  far  as  preemption 
should  go.  If  railroads  wish  to  be  treated  like  other  businesses  and  freed  of  regulatory 
constraints,  they  should  be  subject  to  the  assertion  of  common  law  claims  and  defenses,  just  like 


-'(...continued) 

waterways  and  the  coastal  trades.  At  present,  the  Jones  Aa  requires  the  use  of  U.S.-flag  vessels 
for  moving  grain  and  other  products  from  one  U.S.  port  to  another.  This  limits  competition  and 
makes  even  port  terminals  "captive"  to  generally  higher  cost  U.S.-flag  bulk  vessel  carriers.  If 
the  Jones  Act  were  repealed,  some  additional  competition  for  rail  movements  would  exist  for 
shippers  and  receivers  with  access  to  marine  terminals. 

-  Once  granted,  an  exemption  deprives  rail  users  of  any  practical  or  effective  means  of 

redress  against  rail  carriers  because  the  rail  user's  only  remedy  is  to  seek  revocation  of  the 
exemption.  It  is  only  after  the  exemption  is  revoked  that  a  rail  user  is  permitted  to  then  pursue 
the  carrier  by  complaint  before  the  ICC.  S«  Study  of  Interstate  Commerce  Commission 
Regulatory  Responsibilities  Pursuant  to  Section  210(a)  of  the  Tnicking  Industry  Regulatory 
Reform  Act  of  1994.  October  25,  1994  ("ICC  Shidy").  The  ICC  and  the  courts  have  interpreted 
the  ICC's  residual  regulatory  jurisdiction  as  continuing  to  preempt  other  laws  even  after  an 
exemption  from  regulatory  compliance  with  the  Interstate  Commerce  Act  has  been  granted.  See 
page  5  of  ICC  Study  and  accompanying  case  citations.  The  ICC  acknowledges  that  "most 
revocation  requests  have  been  denied."   S^  page  6  of  ICC  Study. 

-Rail  users'  concern  over  the  use  of  the  exemption  power  is  real.  In  a  case  involving  the  rail 
transportation  of  potatoes  where  an  exemption  had  been  granted,  a  federal  court  found  that  the 
rail  user  could  not  rely  on  any  common  law  remedy.  G  &  T  Terminal  Packaging  Co.  v. 
Consolidated  Rail  Corp..  830  F.2d  1230  (3d  Cir.  1987),  cen.  denied.  485  U.S.  988  (1988). 
Subsequently,  the  ICC  overturned  a  decision  of  an  ICC  administrative  law  judge  proposing  to 
grant  relief  to  the  rail  user  by  partially  revoking  the  exemption.  The  rail  user  was  left  without 
the  right  to  even  punue  a  substantive  remedy  because  it  had  not  met  the  almost  insunnountable 
burden  of  overturning  the  exemption. 
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any  other  unregulated  business.   If  railroads  wish  to  be  relieved  of  uniform  federal  regulation, 
and  posture  themselves  as  any  other  commercial  enterprise,  then  they  should  accept  the  legal 
responsibilities  which  accompany  that  posture. 

RAIL  USERS  NEED  LEGAL  RECOURSE 
NGFA  urges  Congress  to  explicidy  provide  tlut  railroad  customers,  left  without  active 
federal  regulatory  recourse,  whether  through  statutory  repeal  or  administrative  exemption,  be 
entitled  to  utilize  the  courts  to  resolve  disputes  with  carriers,  and  we  respectfully  offer  the 
following  proposed  language  for  your  consideration: 

Rail  Users'  Rights  Amendment 
Title  49,  United  States  Code,  is  amended  by  adding  thereto  the  following 
proYision: 

Whenever  a  provision  of  the  Interstate  Commerce  Act  does  not  actively  apply  to 
a  rate  or  service  of  a  rail  carrier,  or  the  Interstate  Commerce  Commission  or 
other  federal  body  or  commission  has  exempted  a  person,  class  of  persons,  or 
a  transaction  or  service  pursuant  to  subpart  (a)  of  section  10505  of  Tale  49, 
United  States  Code,  any  person  claiming  to  be  injured  by  acts  of  a  rail  carrier 
thus  unregulated  or  exempt  may  maintain,  in  any  civil  court  of  competent 
Jurisdiction,  an  action  or  defense  at  common  law  to  correct  such  injurious  acts 
and/or  to  recover  monetary  damages.  Courts  entertaining  such  actions  may 
decide    them    without   referring   any  questions  presented  to  the  Interstate 
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Commerce   Commission  or  other  federal  body  or  commission  vested  with 
regulatory  authority  under  the  Interstate  Commerce  Act. 

NECESSARY  RAIL  OVERSIGHT 

While  a  "Rail  Users'  Rights  Amendment"  to  the  Interstate  Commerce  Act  would  serve 
to  protect  rail  users  where  regulation  is  not  taking  place,  there  are  several  important  areas  of  rail 
transportation  which  should  remain  on  the  regulatory  ledger.  They  include^: 

■  Maximum  rate  levels.   (§  10701a(a)  and  (b);  §  10704(a),  (3)  and  (f)  (minus  last 

sentence);  §  10709.)  Consistent  with  our  observation  that  some  rail  grain  movements  face 
greater  competitive  market  forces  than  do  others,  rail  grain  rates  reflect  varying  degrees  of 
monopolistic  pricing  opportunities. 

There  are  numerous  examples  of  grain  rates  which  exceed  the  current  statutory 
jurisdictional  threshold  of  180  percent  of  variable  costs,  and  which  are  candidates  for  corrective 
rate  action. 

For  instance,  in  North  Dakota,  internal  studies  show  grain  rates  between  250  and  400 
percent  of  variable  costs.  These  high  rate  levels  prevail  where,  as  Table  I  shows,  the  vast 
preponderance  of  shipments  are  by  rail.  Sustained  high-level  pricing  of  this  type  ultimately 
comes  out  of  the  farmer's  pocket  because  the  price  paid  for  grain  where  it  is  produced  reflects 
the  value  of  grain  where  it  is  consumed  minus  the  costs  of  getting  the  grain  to  the  point  of 


-    All  references  are  to  sections  of  Title  49,  United  States  Code,  unless  expressly  stated 
otherwise. 
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consumption  —  largely,  the  transportation  costs.  The  higher  the  transportation  costs,  the  lower 
the  price  received  by  the  producer. 

Other  examples  of  monopoly-priced  grain  rates  can  be  found  in  railroad  switching 
charges.  Switching  charges  are  assessed  by  a  railroad,  that  has  sole  access  to  a  shipper  facility, 
for  moving  cars  between  that  facility  and  the  lines  of  a  connecting  railroad,  which  is  an  actual 
or  potential  competitor.  A  great  many  grain  facilities  are  switched,  not  by  small,  local  railroads 
whose  business  is  confined  to  municipal  switching,  but  by  large  Class  I  carriers  who  serve  grain 
facilities  directly  and  whose  lines  reach  some  grain  markets.  If  these  large  railroads  elevate  their 
grain  switching  charges,  the  result  is  that  the  impacted  grain  facility  is  economically  foreclosed 
from  access  to  a  competitive  rail  system  and  the  markets  reached  by  that  system,  and  is  confined 
to  the  markets  served  by  the  incumbent  carrier. 

The  past  few  years  have  seen  a  marked  increase  by  large  railroads  of  the  practice  of 
elevating  switching  charges,  so  that  their  customers  become  captive  to  their  systems.  At  some 
terminal  points,  from  New  York  to  California,  and  in  between,  per-car  switching  charges  on 
grain  are  as  high  as  $495  per  car,  just  to  move  grain  cars  a  short  distance  from  a  shipper's 
facility  to  another  railroad. 

Some  eastern  railroads  recently  imposed  increased  switching  charges  at  S250  per  car. 
As  Figure  U  below  shows,  in  a  typical  eastern  U.S.  rail-switching  situation,  the  $250  per  car 
charge  yields  nearly  400  percent  of  variable  costs  if  applied  to  carrier-owned  cars  being  operated 
as  a  unit  train,  and  an  astounding  650  percent  of  variable  costs  if  applied  to  shipper-furnished 
cars,  well  above  the  statutory  jurisdictional  threshold  of  180  percent,  recognized  by  Congress 
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to  suggest  the  potential  of  monopoly  pricing.  Incidentally,  grain  shippers/ receivers  furnish  about 
half  of  all  cars  used  for  grain  loadings. 
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COMPARISON  OF  RATE  AND  COST  FOR 
TYPICAL  UNIT  TRAIN  SWITCH  MOVEMENT 
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Despite  the  existence  of  many  grain  rates  well  above  180  percent  of  variable  costs,  we 
are  aware  of  only  one  complaint  challenging  rail  grain  rates  as  unreasonably  high.-  The  basic 
reason  why  a  greater  number  of  rail  grain  rates  have  not  been  challenged  is  that  the  cost  of 
attacking  a  single  rate  under  current  ICC  standards  for  "market  dominance"  and  "rate 
reasonableness"  conservatively  may  be  estimated  at  $250,000  -  $500,000,  a  prohibitive  cost  for 
a  small  country  elevator.  The  McCartv  Farms  proceeding,  which  the  grain  industry  has  been 
following  for  guidance  in  indicating  what  the  ICC  expects  in  a  grain  rate  case,  has  been  before 
the  agency  since  1981,  serving  to  underscore  the  great  uncertainty,  expense,  and  delay  of 
attempting  to  apply  the  ICC's  "market  dominance"  and  "rate  reasonableness"  tests  to  grain 
shipments.^ 

NGFA  submits  that,  if  Congress  is  going  to  revisit  the  Interstate  Commerce  Art,  it 
should  give  serious  consideration  to  either  simplifying  and  streamlining  the  tests  for  maiicet 
dominance  and  rate  reasonableness  in  grain  and  grain  product  cases,  or  directing  an 
administrative  body  to  do  so  within  a  defined  time  frame,  perhaps  180  days.  There  are,  we 
believe,  hundreds  of  country  elevators  faced  with  rail  rates  well  above  180  percent  of  variable 
costs  and  well  into  the  realm  of  monopoly  pricing;  we  estimate  that  not  less  than  20  percent  of 
all  grain  rates  are  over  180  percent  of  variable  costs.  Nevertheless,  the  existing  market 
dominance  and  Stand- Alone-Cost  tests  place  statutory  recourse  beyond  the  reach  of  the  average 
country  elevator. 


^'         ICC  Docket  No.  37809,  McCarty  Farms,  et  al.  v.  Burlington  Northern.  Inc. 

-  The  ICC's  measure  of  maximum  rate  reasonableness,  known  as  Stand- Alone-Costing,  was 

developed  with  high-density  coal  shipments  in  mind. 
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The  complex,  costly,  and  highly  subjective  maiicet  dominance  test  should  be  replaced  by 
a  more  objective  standard  for  grain  and  other  less-concentrated  traffic.  For  instance,  since 
Congress  recognizes  that  rates  above  180  percent  of  variable  costs  appear  to  reflect  monopoly 
pricing  which  should  be  subject  to  corrective  rate  jurisdiction,  it  should  be  presumed  that  any 
traffic  which  pays  180  percent  of  variable  costs  is  market  dominant  traffic.  Alternatively,  one 
could  use  a  standard  which  measures  market  dominance  according  to  the  percentage  of  a 
facility's  traffic  tendered  to  a  single  railroad  over  the  course  of  a  year  or  two.  Similarly,  the 
Stand- Alone-Cost  test  should  have  a  less-onerous  and  less-costly  alternative  available  for  small 
raU  users.    Congress  should  direct  the  ICC's  successor  to  develop  that  test  within  180  days. 

■  Practices  and  Rules.  (§  10701(a)  and  (c);  §  10704(a);  §  10762.)  As  a  companion 

to  jurisdiction  over  maximum  rail  rates,  jurisdiction  should  be  retained  over  railroad  practices 
and  rules.  Railroad  practices  and  rules  determine  how  rates  are  applied.  Jurisdiction  over 
railroad  practices  is  akin  to  a  court's  equity  jurisdiction,  enabling  an  agency  to  act  in  the  interest 
of  maintaining  a  level,  fair,  playing  field. 

For  example,  the  ICC  recently  has  used  its  jurisdiction  over  rail  practices  to  suspend  and, 
after  investigation,  to  find  unlawful  a  railroad's  proposed  tariff  items  which  attempted  to  shift 
liability,  from  carriers  to  shippers,  for  certain  damages  resulting  if  the  carrier  furnished 
contaminated  covered  hopper  cars  for  grain  loading.- 

In  another  case,  the  Commission  relied  on  its  "practice"  jurisdiction  to  institute  an 
investigation  Lato  a  proposed  tariff  item  that  would  have  nullified  long-standing  provisions  of  the 


Liat>ilitv  fgr  Contaminated  Covered  Hopper  Car?,  10  I.C.C.  2d  154  (1994). 
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uniform  bill  of  lading,  which  permit  a  consignor  of  a  shipment  to  place  the  railroad  on  notice 
that  freight  charges  should  be  collected  from  the  consignee.- 

In  a  still-pending  case,  the  agency  again  used  its  "practice"  jurisdiction  to  institute  an 
investigation  into  proposed  demurrage  tariff  items  which  imposed  a  25  percent  increase  in 
demurrage  charges  (to  S50.00  per  car  per  day),  payable  regardless  of  whether  the  railroad 
caused  all  or  any  part  of  the  demurrage  bill  through  its  own  errant  practices.— 

■  Rail  tariffs,  includine  notice  of  rate  increases:  suspension  and  investigation.    (§ 

10707;  §  10761;  §  10762.)  There  is  little  point  in  retaining  jurisdiction  over  rail  rates  and 
practices  if  the  tariffs  containing  those  rates  and  practices  are  not  publicly  available  for  timely 
notice  and  use.    Neither  an  agency  nor  Congress  can  oversee  something  which  is  invisible. 

The  law  presently  requires  railroads  to  provide  20  days'  notice  of  rate  increases.  For 
a  market  to  work  fluently  and  efficiently,  the  market  must  offer  the  ability  to  forward  price  and 
provide  timely  information  upon  which  rational  decisions  can  be  based.  Twenty  days'  notice 
is  essential  to  the  grain  industry,  since  elevator  profit  margins  often  are  measured  at  one  or  two 
cents  per  bushel,  and  can  be  eradicated  by  as  little  as  a  per-car  rate  increase  of  $35.00  or  less. 
The  notice  provisions  provide  a  needed  measure  of  pricing  stability  for  grain  merchandisers. 


i^  ICC  Docket  No.  40679,  Charges  for  "Order  OT  Bills  of  Lading.  Burlington  Northern 
Railroad  Company. I.C.C.  2d (November  27,  1992). 

-  ICC  Docket  No.  41494,  Demurrage  Provisions  and  Charges.  Burlington  Northern 

Railroad.  Demurrage  is  a  quintessential  "capdve  shipper"  item.  It  is  a  charge  which  the 
railroad  applies  if  a  consignor  or  a  consignee  takes  too  long  to  load  or  unload  a  car.  Persons 
who  receive  rail  cars  consigned  to  them  automatically  are  subject  to  demurrage  charges,  even 
absent  any  prior  agreement  with  the  railroad. 
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Notice  also  serves  to  thwart  railroads  from  succumbing  to  the  temptation  to  raise  rates  after 
learning  of  grain  sales  when  a  shipper  requests  freight  can  for  loading. 

Finally,  the  notice  requirement  provides  an  opportunity  for  shippers  to  seek  suspension 
and  investigation  of  proposed  rail  rates  which  appear  to  be  unlawful.  As  indicated  above,  that 
jurisdiction  actively  is  pursued  by  shippers.  The  fart  that  it  exists  serves  to  temper  further 
abuses. 

NGFA  does  not  believe,  however,  that  a  government  tariff  repository  needs  to  be  a 
permanent  fixture.  As  long  as  shippers  receive  timely  notice  of  tariff  changes  in  a  user-friendly 
manner,  there  may  be  alternate  methods  of  "publishing"  rail  rates.  We  suggest  that  the 
surviving  agency  be  directed  to  pursue  those  alternatives  through  rulemaking  or  other  appropriate 
means. 

■  Common  Carrier  Obligations.  (§  11101(a);  §  11121).     The  common  carrier 

obligations,  including  jurisdiction  over  car  service  and  car  supply— ,  should  be  preserved. 
NGFA  recently  succeeded  in  obtaining  a  decision  from  a  United  States  Circuit  Court  holding  that 
railroads  must  observe  their  obligations  under  the  Interstate  Commerce  Act  to  provide 
transportation  on  reasonable  request  and  to  distribute  freight  can  equitably  among  shippers. 


-  The  nation's  covered  hopper  car  fleet  used  for  grain  service  now  has  an  average  age  of  over 
20  years.  Moreover,  many  country  elevators  complain  of  the  lack  of  adequate  and  timely 
availability  of  covered  hopper  can  for  moving  grain  to  both  domestic  and  export  markets. 
There  is  also  evidence  that  grain  car  utilization  (cycle  times)  have  decreased  in  recent  years; 
thereby  reducing  the  capacity  of  the  grain  car  fleet  to  move  grain  to  domestic  and  export  points. 
During  1994,  the  ICC  examined  the  grain  car  supply  problem  at  a  national  grain  car  conference. 
REPORT  ON  THE  NATIONAL  GRAIN  CAR  SUPPLY  CONFERENCE  (EX.  PARTE  NO. 
519).  Commissioner  J.J.  Simmons  III  and  Commission  Staff,  August  1994.  Car  supply  and 
allocation  issues  remain  a  recurring  problem  which  will  almost  certainly  require  administrative 
and  Congressional  oversight  in  the  ftjture  as  in  the  past. 
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duties  which  are  part  of  the  so-called  common  carrier  obligations.  National  Grain  and  Feed 
Association,  et  al.  v.  United  States.  5  F.3d  306  (8th  Cir.  1993).  The  case  was  prompted  by  a 
large  railroad's  grain  car  distribution  program  which  left  a  great  many  grain  shippers  without 
access  to  regular  tariff  cars  for  loading  over  protracted  periods  of  time,  while  other  shippers 
were  able  (or  forced)  to  obtain  cars  through  a  railroad-controlled  bidding  process. 

The  common  carrier  obligations  go  hand-in-glove  with  jurisdiction  over  maximum  rail 
rates.  It  makes  no  sense  to  vest  an  agency  with  authority  to  set  maximum  rail  rates  for  captive 
shippers  if  a  railroad  can  evade  the  impact  of  the  rate  decision  by  simply  refusing  to  furnish  cars 
in  a  timely  or  equitable  manner  to  those  shippers  who  obtain  rate  relief. 

■  Contracts  for  the  transportation  of  agricultural  commodities.  (§  10713,  except 

(b)(1)(D)  and  (m))  Congress  has  provided  special  disclosure  rules  and  conditions  applicable  to 
the  use  of  agricultural  commodity  contracts,  and  those  should  be  preserved.  Without  continuing 
jurisdiction  over  agricultural  contracts,  railroads  would  be  free  to  unilaterally  assign  unlimited 
quantities  of  equipment  to  selected  shippers,  without  recourse  under  the  Interstate  Commerce  Act 
by  disadvantaged  shippers,  and  might  thereby  nullify  any  remaining  regulatory  jurisdiction  over 
common  carrier  obligations  or  rail  rates. 

All  contracts,  including  those  for  agricultural  conmiodities,  are  subject  to  statutory 
provisions  limiting  the  percentage  of  each  carrier's  car  types  which  can  be  placed  under  contract, 
in  order  to  preserve  the  common  carrier  obligations  of  the  carrier  to  serve  non-contracting 
shippers. 

In  addition,  for  agricultural  commodities  only,  there  are  provisions  which  permit  any 
shipper  affected  by  a  contract  to  ask  the  ICC  to  compel  equal  treatment  or  to  set  the  contract 
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aside.  These  protections  are  triggered  by  the  requirement  that  the  contracting  railroad  file  a 
confidential  copy  of  the  contract  with  the  ICC,  accompanied  by  a  public  summary.  For 
agricultural  commodity  contracts  only,  the  public  summary  identifies  the  contracting  shipper, 
origin,  destination,  commodity,  and  other  descriptive  data,  excluding  the  actual  rate.  Congress 
mandated  this  foim  of  disclosure  explicitly  to  put  teeth  into  the  special  protections  which  were 
recognized  as  being  necessary  in  the  case  of  grain  contracts. 

NGFA  would  have  no  objection  were  the  requirement  that  the  confidentbi  contract 
routinely  be  filed  be  eliminated,  subject  to  the  proviso  that  a  carrier  could  be  compt  Ued  by  the 
agency  to  furnish  the  contract,  if  necessary.  Filing  of  the  contract  summary  itself  would  satisfy 
the  protection  of  those  rights  which  the  statute  accords  when  agricultural  commodity  contracts 
are  filed. 

■  Mandatory  Interehange.  Joint  Rates.  Through  Routes.  Switch  Connections  and 

Routing  of  Traffic.  (§  10703(:a)(l)  and  (b);  §  10704(a);  §  10705;  §  10742;  §  10745;  §  10763; 
§  11104;  §  11710).  These  features  of  the  statute  must  be  retained  in  order  to  maintain  a 
cohesive  national  rail  transportation  network.  Without  mandatory  interchange,  railroads  could 
revert  to  their  pre-regulatoiy  option  of  refusing  to  accept  traffic  not  to  their  liking,  or  traffic 
tendered  in  cars  owned  by  disfavored  shippers.  Without  jurisdiction  to  compel  through-routes, 
carriers  could  refuse  to  accept  bills  of  lading  beyond  their  own  lines,  and  require  the  issuance 
of  new  shipping  documentation  each  time  a  car  is  interchanged  from  one  carrier  to  another. 
Without  jurisdiction  over  joint  rates,  carriers  could  evade  maximum  rale  orders  by  simply 
entering  into  joint  rates.  Without  mandated  switch  connections,  carriers  could  refuse  to  serve 
a  shipper's  or  receiver's  facility.  The  Act  entitles  shippers  to  determine  the  routes  over  which 
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they  wish  their  traffic  to  travel,  and  thus  to  select  the  carriers  who  will  enjoy  revenue  from 
shipper  traffic.    This  right  comprises  a  fundamental  part  of  the  marketplace,  and  should  be 
continued. 

■  Abandonment  authority.  (§  10903;  §  10904;  §  10905;  §  10907).  The  most 
significant  aspects  of  jurisdiction  over  abandomnents  are  the  notice  requirements  and  the 
opportunity  provided  for  a  qualified  buyer  to  purchase  the  abandoned  trackage  at  a  price  fixed 
by  the  government  if  the  parties  are  unable  to  agree.  Abandonment  jurisdiction  should  continue. 

■  Private  car  use:  allowances:  immunity:  and  recordation.  (§  10706;  §  10747;  § 
11121;  §  11122;  §  11303).  Grain  transportation  takes  place  in  covered  hopper  cars, 
.^jproximately  one-half  of  all  such  cars  are  owned  or  furnished  by  shippers.  When  there  is  a 
decrease  in  demand,  some  carriers  attempt  to  impose  the  entire  economic  burden  of  the 
downturn  on  shippers,  by  insisting  that  shipper  can  be  idled  in  deference  to  carrier  cars.  In 
1989,  the  ICC  had  to  intervene  and  instruct  carriers  that  they  could  not  refuse  to  approve  and 
use  shipper-owned  cars  excq)t  in  limited  circumstances.-  That  jurisdiction  should  be 
continued  in  order  to  foreclose  a  repetition  of  carrier  efforts  to  improperly  limit  private  car  use. 
Indeed,  it  would  be  preferable  if  agency  jurisdiction  over  private  car  use  were  expanded  to 
include  all  agreements  pertaining  to  that  use. 


-  Shippers  Comminee.  OT-5  v.  The  Ann  Ariwr  Railmari  Company,  et  al..  5  I.C.C.  2d 

856,  864  (1989).  The  Commission  found  "denial  of  those  approvals  for  reasons  other  than 
safety,  mechanical  factors,  or  inadequate  track  storage  space  is  an  unreasonable  car  hire  practice 
in  violation  of  §§  10701,  11121,  and  11122." 
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When  shippers  supply  private  can,  which  relieve  carriers  of  their  own  obligation  to 
furnish  equipment,  or  otherwise  fulfill  a  duty  which  belongs  to  the  railroad,  the  shippers  are 
entitled  to  an  appropriate  form  of  allowance  under  §  10747.  Without  the  allowance,  shippers 
could  be  cornered  into  taking  over  carrier  responsibilities  without  adequate  compensation.  This 
jurisdiction  should  be  continued.  Antitrust  immunity  for  shippers  and  railroads  to  discuss, 
among  themselves,  car  compensation,  should  be  continued.  Existing  facilities,  available  under 
the  Interstate  Commerce  Art,  for  the  recordation  of  security  interests  in  railroad  rolling  stock 
replace  the  need  for  separate  Uniform  Commercial  Code  recordations  in  each  state,  and  also 
should  be  continued. 

■  Demurrage  jurisdiction.  (§  10750).  There  are  legitimate  productivity  reasons  for 
demurrage.  However,  as  indicated  previously,  demurrage  is  a  quintessential  "captive 
shipper/captive  receiver"  issue  because  it  arises  after  the  fact,  and  in  the  absence  of  any  market 
options.  Demurrage  charges  are  in  the  nature  of  penalties,  which  generally  are  disfavored,  and 
railroads  should  not  be  at  liberty  to  unilaterally  impose  unrestrained  penalties  on  their  customers. 

■  Emergency  service.  (§  11123;  §  11124;  §  11125).  Regulatory  authority  over 
railroads,  in  emergencies,  and  where  service  is  threatened  or  has  been  abandoned  unlawfully, 
should  be  continued. 

■  The  Carmack  Amendment.  ?  1 1707.  and  related  provisions  under  S  10730.  should 
be  continued.  Without  these  provisions,  railroads  will  be  positioned  to  unilaterally  alter  and 
limit  their  liability  for  loss  or  damage  to  freight,  without  being  required  to  bargain  for  the  right 
to  do  so. 
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■  Feeder  line  development  program,  competitive  access,  and  discrimination.  Section 
10910  permits  the  agency  to  compel  the  sale  of  a  rail  line  where  the  incumbent  carrier  is 
providing  inadequate  service  and  is  not  responding  to  shipper  needs.  Section  1 1 103  permits  the 
agency  to  order  reciprocal  switching  and  joint  use  of  terminal  facilities.  Section  10741  prohibits 
unreasonable  discrimination.  All  of  these  provisions  are  necessary  in  order  to  promote 
competition  in  the  rail  industry. 

■  Reports  and  data.  Railroads  should  be  required  to  file  annual  reports  and  supply 
such  other  data  to  the  agency  only  as  necessary  to  agency  to  fulfill  its  other  statutory 
responsibilities. 

■  Repeal  of  provisions.  We  have  attached,  as  Appendix  A,  a  list  of  additional 
statutory  provisions  which  we  believe  can  be  repealed. 

Again,  thank  you  for  allowing  us  this  opportunity  to  present  our  views.  We  encourage 
you  to  contact  the  NGFA  if  you  have  questions  about  our  testimony  or  require  further  input. 


379 
APPENDIX  A 
PROVISIONS  TO  BE  PFPFAT  yn 


Enforcement  authority  in  connection  with  certain  provisions  of  the  Clayton  Act 
(15U.S.C.  §§21,26). 

Licensing  of  motor  and  water  carriers,  motor  carrier  brokers,  and  household 
goods  freight  fonvarden  (49  U.S.C.  §§  10530,  10921-32,  11106,  11708, 
11901(h)). 

Regulation  of  minimum  rail  rates,  of  passenger  fares,  and  of  all  non-rail  rates  and 
practices  except  where  needed  to  resolve  undercharge  disputes  (49  U.S.C.  §§ 
10701a(c),  10704(b)-(d),  10708,  10712,  10722-25,  10767,  11901©,  11905;  45 
U.S.C.  §  546(a). 

Regulation  of  rebates  (49  U.S.C.  §§  10749(a),  10751,  11703(b),  11902,  11903, 
11904(a)(3),  (b)(1);  46  U.S.C.  App.  §  884). 

Authority  to  prescribe  motor  carrier  intrastate  rates  and  practices  (49  U.S.C.  § 
11501(e). 

Regulation  of,  and  antitrust  immunity  for,  rate  bureaus  (49  U.S.C.  §  10706 
(except  as  concerns  shippers  and  car  hire)). 

Authority  over  railroad  recapitalizations  and  financial  structures  (49  U.S.C.  §§ 
11361-67). 

Regulation  of  carrier  credit  and  billing  practices  (49  U.S.C.  §§  10743,  10744). 

The  long-  and  short-haul  provision  (49  U.S.C.  §  10726). 

Valuation  of  railroad  properties  (49  U.S.C.  §§  10781-86,  11901(c)). 

Provisions  relating  to  the  Rail  Services  Planning  Office  and  the  Office  of  Rail 
Public  Counsel  (neither  of  which  has  been  funded  for  some  years)  (49  U.S.C.  §§ 
10361-64,  10381-88). 

The  Panama  Canal  Act  and  other  restrictions  on  intermodal  ownership  and  control 
(49  U.S.C.  §§  11321,  11323,  11344(c),  fourth  sentence). 

Regulation  of  motor  carrier  leases,  contracts,  and  loading  and  unloading  practices 
(49  U.S.C.  §§  10527,  10702(c),  11101(c),  11107,  11109,  11902a). 
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Regulation  of  water  carriers  (49  U.S.C.  §§  10765,  11108,  11910(a)(3)). 

Regulation  of  buses  (49  U.S.C.  §§  10935,  10936,  11111;  Pub.  Law.  No.  97-261, 
§  17(c)-(e)). 

Regulation  of  protective  services  against  heat  or  cold  (49  U.S.C.  §  11105). 

Regulation  of  the  issuance  of  securities  and  assumption  of  liabilities  (49  U.S.C. 
§§  11301,  11348(b),  11709,  11911(a)).  (Most  security  issuances  are  exempt,  see 
49  C.F.R.  §§  1175.1-.2.). 

Enforcement  of  fair  credit  and  debt  collection  legislation  (15  U.S.C.  §§ 
1681s(b)(4),  1691c(a)(4),  16921). 

Special  provisions  regarding  government  traffic  (49  U.S.C.  §  10721). 

The  provision  for  the  filing  of  contracts  between  carriers  (49  U.S.C.  §  10764). 

Regulation  of  household  goods  motor  common  carriers,  and  jurisdiction  over 
household  goods  freight  forwarders  (49  U.S.C.  §§  10561,  10735,  10749(b), 
10766,  10933,  10934,  11110,  11127,  11505(b),  11702(a)(6),  11704,  11711, 
11901(i)-(k),  11908,  11910(a)(4),  11917). 

Jurisdiction  over  express  carriers  (49  U.S.C.  §  10502). 

Authority  over  Amtrak  compensation  to  freight  railroads  for  use  of  tracks, 
compensation  if  Amtrak  condemns  a  freight  railroad's  tracks  for  its  use,  and 
related  matters  (45  U.S.C.  §§  562(a)-(d),  (g),  584(e)). 

Public  filing  of  contracts  between  the  Postal  Service  and  carriers  (39  U.S.C.  § 
5005(b)(3)). 

Public  filing  of  Postal  Service  orders  regarding  transportation  of  mail  (39  U.S.C. 
§  5204(f)). 

Setting  of  rates  for  surface  transportation  of  mail  (39  U.S.C.  §§  5204(g),  5207- 
09). 

Licensing  of  mail  transporters  (39  U.S.C.  §  5215). 

Authority  with  regard  to  Postal  Service  orders  for  the  transportation  of  mail  by 
motor  common  carriers  (39  U.S.C.  §  5203(f)). 

Rulemaking  authority  over  extensions  of  credit  by  carriers  to  candidates  for 
Federal  office  (2  U.S.C.  §  451). 
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Authority  over  railroad  interlocking  directorates  (49  U.S.C.  §§  1 1322,  11911(b)). 

State  authority  over  prison-made  property  (49  U.S.C.  §  11507). 

Special  procedural  provisions  for  non-rail  proceedings  (49  U.S.C.  §  10322, 
10328(b)(1)). 

Deadlines  for  acting  on  rulemaking  petitions  (49  U.S.C.  §  10326). 

Provisions  for  decisions  by  divisions  and  joint  boards  (49  U.S.C.  §§  10302, 
10341-44). 

Special  provisions  concerning  service  of  notice  (49  U.S.C.  §  10329). 

Provisions  for  conferences  and  joint  hearings  with  state  authorities  (49  U.S.C.  § 
11502). 

The  provision  regarding  delivered  pricing  systems  of  sellers  of  food  and  grocery 
pixjducts  (49  U.S.C.  §  10732). 

Provisions  regarding  discontinuance  of  a  particular  train  (49  U.S.C.  §§  10908- 
09). 

Registration  of  motor  carriers  by  a  state  (49  U.S.C.  §  11506). 

Other  related  and  unnecessary  provisions  (49  U.S.C.  §§  10321(b)(4), 
10328(b)(2),  10330, 11346, 11350, 11901(m)(2),  11906-07;  Pub.  L.  No.  97-102, 
§  402  (Dec.  23,  1981),  95  Stat.  1465  and  amendment  thereto). 
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STATEMENT  OF  JOSEPH  E.  LEMA 

VICE  PRESIDENT  FOR  TRANSPORTATION 

NATIONAL  MINING  ASSOCIATION 

before  the 

SUBCOMMITTEE  ON  RAILROADS 

COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

Washington,  D.C. 
February  22,  1995 


Intrgijuaipn  and  Recpnungndations 

Madame  Chairwoman  and  members  of  the  subcommittee,  I  am  Joseph  E.  Lema,  vice 
president  for  transportation  of  the  National  Mining  Association  (NMA).  On  February  13, 
1995,  the  National  Mining  Association  was  created  through  the  merger  of  the  National  Coal 
Association  and  the  American  Mining  Congress.  NMA's  member  companies  account  for 
approximately  three-fourths  of  the  coal  production  in  the  United  States,  over  one  billion 
tons  annually,  and  the  vast  majority  of  other  minerals  including  iron  ore,  copper,  gold,  silver, 
uranium,  lead,  zinc,  phosphate  and  other  minerals. 

Coal  producers  and  shippers,  together  with  producers  and  shippers  of  other 
commodities  produced  by  the  mining  industry,  are  major  consumers  of  railroad 
transportation  services  for  movements  of  large  amounts  of  coal  and  other  minerals  and  ores 
to  utiUties,  non-utihty  generators  of  electricity,  other  industrial  facilities,  processing  plants, 
and  transshipment  terminals  at  inland.  Great  Lakes,  and  coastal  pwrts.  Coal  itself  represents 
approximately  40  percent  of  total  railroad  freight  tonnage.  With  the  addition  of  other 
minerals  and  ores,  the  mining  industry  accounts  for  more  than  three  out  of  every  five  tons 
of  freight  transported  by  railroads  in  the  U.S.  Simply  stated,  coal  and  other  minerals  and 
ores  are  principal  sources  of  revenue  for  the  freight-carrying  railroads  of  the  U.S.,  and  safe, 
efficient,  and  competitively  priced  railroad  services  are  crucial  to  the  mining  industry  in  the 
distribution  of  commodities  the  industry  produces  to  domestic  consumers  and  to 
international  export  markets. 

We  warmly  appreciate  the  opportunity  to  app>ear  before  the  subcommittee  as  you 
consider  railroad  issues,  and  in  particular,  statutes  on  railroad  regulation  and  jurisdiction 
over  implementation  of  statutes  now  in  the  hands  of  the  Interstate  Commerce  Commission. 

My  testimony  can  be  summed  up  by  four  p>oints.  First,  with  regard  to  the  nation's 
freight  transportation  industries  and  infrastructures,  taken  overall,  we  find  no  reason  to  seek 
economic  regulation  of  the  trucking  and  the  marine  transportation  industries.  Highways  and 


shipping  channels  utilized  by  transportation  service  providers  in  those  industries  are  public 
and  open  to  many  competing  transp>ortation  firms. 

Second,  the  acquisition  of  transportation  services  is  best  accomplished  through  the 
negotiation  of  private  contracts  between  shippers  and  carriers,  without  regulatory 
intervention;  however,  in  situations  where  a  rail  carrier  holds  transf>ortation  market 
dominance  over  a  shipment,  if  the  shipper  and  the  carrier  cannot  reach  agreement  on  a 
railroad  services  conuact  for  the  shipment  and  the  shipper  encounters  abuse  in  the  nature 
of  imreasonable  tariff  charges  and/or  failure  to  obtain  timely  freight  services,  the  statutes 
should  provide  for  timely  recourse.  The  Interstate  Commerce  Act,  as  amended  by  the 
Staggers  Rail  Act  of  1980,  provides  railroad  regulations  that  focus  on  the  resolution  of 
disputes  which  may  arise  involving  rail  carriers  and  shippers  where  railroad  market 
dominance  exists.  The  Act  also  furnishes  a  mechanism  for  rate  adjustments  to  account  for 
changes  both  in  the  costs  incurred  by  the  railroads  in  providing  services  and  in  productivity. 
These  key  elements  of  railroad  regulation  are  warranted  today,  just  as  they  were  found  to 
be  desirable  and  appropriate  by  the  Congress  in  1979  and  1980  leading  to  the  Oaober  14, 
1980  enactment  of  the  Staggers  Rail  Act  which  substantially  reformed  railroad  regulation. 
To  the  extent  that  the  1980  Act  balanced  the  needs  of  shippers  with  regard  to  rate 
reasonableness  and  the  needs  of  rail  carriers  for  adequate  revenues,  the  legislation  has 
succeeded.  We  believe  that  success  should  not  be  threatened  now  by  legislative  actions 
which  could  upset  present  balanced  regulation. 

Third,  we  recognize  that  our  nation's  freight  railroad  network  incorporates  many 
interconnecting  Unkages  of  Class  I,  line-haul  railroads,  smaller  regional  rail  carriers,  and 
several  short-line  railroads;  and  the  connectivity  of  those  various  carriers  is  a  critical  factor 
in  assuring  efficient,  competitive  freight  services  for  interhne  shipments.  Just  as  a  specific 
rail  carrier  may  hold  market  dominance  over  a  particular  shipper,  a  rail  carrier  owning  and 
controlling  certain  trackage  which  is  essential  for  interhne  shipments  may  exercise  market 
dominance  by  failing  to  negotiate  reasonable  terms  with  other  interconnecting  railroads  and 
shippers  on  rates  and  services  associated  with  interline  traffic.  Here,  likewise,  a  need  exists 
for  timely  recourse  to  deal  with  disputes  that  may  threaten  the  ability  to  secure  reasonable 
access  to  railroad  freight  terminals  and  their  approaches  in  order  to  foster  efficient  railroad 
connectivity  and  competitiveness. 

Fourth,  given  that  efficient,  competitively  priced  railroad  services  are  both  crucial  to 
the  national  security  and  economy  of  the  United  States  and  critical  to  producers,  shippers, 
and  consumers  of  coal  and  other  minerals  and  ores,  and  that  a  rail  carrier  may  hold 
transportation  market  dominance  over  the  movement  of  certain  commodities  produced  by 
the  mining  industry,  as  well  as  other  bulk  freight  like  agriculture,  forest,  chemical,  fertilizer, 
food,  and  petroleum  products,  it  is  in  the  national  interest  to  empower  an  independent, 
nonpartisan  railroad  regulatory  panel  with  authority  and  resjwnsibility  for  the 
implementation  of  regulatory  provisions  in  the  statutes  intended  to  assure  fairness  and 
equity  in  situations  where  a  rail  carrier  holds  market  dominance  over  certain  traffic  and  the 
market-dominant  carrier  practices  abusive  treatment  with  regard  to  rates  and/or  services 
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for  shippers  or  other  rail  carriers.  Where  such  a  railroad  regulatory  panel  is  positioned  is 
less  critical  than  how  it  is  to  function  as  a  imit  capable  of  reaching  impartial,  objective,  fair 
and  equitable  decisions  in  cases  brought  before  it  in  a  timely  manner.  Those  qualities  can 
be  realized  by  having  the  members  of  the  panel  nominated  by  the  President  and  confirmed 
by  the  Congress,  and  by  making  decisions  of  the  panel  final  and  appealable  to  the  United 
States  Courts  of  Apf>eals. 

Madame  Chairwoman  and  members  of  the  subcommittee,  another  industry 
association  which  was  very  involved  with  NCA  in  the  process  leading  to  enactment  of  the 
Staggers  Rail  Act,  the  American  Bakers  Association,  has  asked  me  to  indicate  that  it  shares 
the  views  that  are  outlined  in  this  testimony. 


Economic  Regulation  of  Frei^t  Transportation  Should  be  T  imited 
to  Situations  in  Which  There  is  a  Lack  of  Effective  Competition 

Many,  but  not  all,  railroad  carload  shipments  of  conmiodities  produced  by  the  mining 
industry,  whether  in  unit  train,  trainload,  multiple  carload,  or  single  carload  movements,  are 
transported  where  a  single  rail  carrier  represents  the  only  effective  source  of  transportation 
services  for  all,  or  part  of  a  shipment.  True,  in  some  cases  the  inland  waterways  and  the 
Great  Lakes  may  furnish  competitive  freight  routes  together  with  coastal  marine  carriers, 
and  in  some  instances  there  is  more  than  one  rail  carrier  option  available  for  certain  traffic. 
Where  effective  rail  carrier,  truck,  marine,  and  intermodal  truck-rail  and  truck-barge  Une 
competition  exists  for  a  shipment,  market  forces  are  present  to  hold  freight  rates  to 
reasonable  levels  for  the  services  provided.  For  coal  traffic,  pipelines  also  could  furnish 
transportation  competition;  however,  lacking  eminent  domain  required  to  obtain  pipeline 
right-of-ways,  there  is  scant  possibility  that  coal  pipelines  will  be  built.  Railroad  opposition 
to  coal  pipeline  eminent  domain  legislation  has,  for  many  years,  caused  failures  in  attempts 
to  enact  such  legislation. 

Further,  while  some  might  say  that  freight  can  always  be  moved  by  truck,  it  is  clearly 
unreasonable  to  believe  that  trucking  would  be  effective  competition  generally  for 
transporting  large  amounts  of  coal  and  other  minerals  and  ores  for  long  distances.  For 
example,  350  to  400  or  more  truckload  movements  would  be  needed  to  handle  one  typical 
trainload  of  coal;  and  if  the  trip  were  1,000  miles,  the  road  system  would  encounter  about 
400,000  ton-miles  of  truck  traffic  just  to  accommodate  a  single,  off-highway,  railroad  coal 
unit  train  move.  To  illustrate  the  magnitude  of  that  unrealistic  circumstance,  in  1994  more 
than  6.6  million  carloads  of  coal  were  moved  by  railroad,  which  would  be  equivalent  to  20 
to  25  million  more  trucking  movements  if  highways  were  utilized  instead  of  the  rail  network. 

It  is  noteworthy  further  that  a  specific  rail  carrier  often  has  a  vast  service  area  in 
which  that  carrier  owns  and  fully  controls  its  trackage  making  it  likely  that  a  high  number 
of  bulk  freight  shippers  will  be  subject  to  that  market-dominant  carrier.  Certainly,  the  mere 
existence  of  railroad  market  dominance  is  not  meant  to  imply  that  a  shipper  subject  to  the 
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carrier's  powers  will  be  abused  in  terms  of  freight  rates  and  services;  however,  the  possibility 
of  abuses  is  clearly  present.  Some  might  say  that  this  suggests  that  railroad  mergers  are  not 
desirable  because  they  might  widen  the  service  area  of  a  carrier  and  thus  expand  market 
dominance  over  shippers.  Yet  if  a  merger  is  essentially  an  end-to-end  joining  of  trackage 
rather  than  a  unifying  of  overlapping  trackage,  the  resulting  rail  carrier  may  be  able  to 
reduce  the  costs  of  long-haul  freight  services,  and  a  shipper  subject  to  railroad  market 
dominance  before  the  merger  would  face  the  same  situation  after  the  merger,  thereby 
caUing  for  a  timely  source  of  recourse  against  potential  abuses  in  either  case.  In  fact,  it  is 
not  unreasonable  to  beheve  that  railroad  merger  proposals  and  transactions  could  be 
considered  fairly  and  equitably  in  the  public  interest  either  by  an  independent  railroad 
regulatory  panel  or  by  the  U.S.  Department  of  Justice  in  the  same  fashion  as  the 
Department  considers  mergers  in  other  industries.  Rather,  it  is  the  consideration  of  cases 
brought  on  economic  grounds  by  shippers  or  by  carriers  against  treatment  by  other  carriers 
in  the  course  of  acquiring  single-line  or  interline  railroad  services  where  market  dominance 
exists;  that  is,  where  there  is  no  effective  transportation  competition,  driving  the  need  for 
economic  regulation. 


A  Railroad  Regulatory  Panel  Having  Independent  Authority  and 
Jurisdiction  over  the  Implementation  of  Provisions  Continued 
under  the  Interstate  Commerce  Act,  as  Amended,  is  Warranted 

It  is  readily  self-evident  that  a  nationwide  network  of  intercoimected  freight  railroads 
providing  essential  interstate  transportation  services  is,  and  will  continue  to  be,  a  vital  asset 
for  the  nation.  Likewise,  it  is  eminently  desirable  that  the  nation's  freight  railroads  are 
private  enterprises  operated  in  a  business-like  manner  with  a  financial  structure  that  attracts 
investments  and  enables  continuing  modernization  to  reduce  costs.  With  that  in  mind,  it 
similarly  is  important  to  assure,  in  the  public  interest,  that  interstate  freight-carrying 
railroads  will  retain  a  common  carrier  obligation  requiring  that,  on  request  of  a  shippwr  or, 
for  interline  traffic,  an  interconnecting  freight  carrier,  transportation  services  must  be 
provided  in  a  timely,  reliable,  responsive,  and  equitable  manner.  The  fulfillment  of  that 
common  carrier  obligation  is  the  fundamental  purpose  for  the  organization  of  a  railroad 
regulatory  panel  with  expertise  in  transportation  economics,  law  and  adjudicatory 
procedures.  The  panel  may  well  be  positioned  within  the  U.S.  Department  of 
Transportation,  as  some  have  proposed,  or  elsewhere,  with  the  overriding  requirement  that 
its  independence  will  be  guarcmteed  by  having  panel  members  nominated  by  the  President, 
confirmed  by  the  Congress,  and  granted  such  authority  as  necessary  to  render  regulatory 
decisions  which  are  final  and  appealable  to  the  United  States  Courts  of  Appeals,  not  to 
other  executive  or  legislative  offices. 

Madame  Chairwoman  and  members  of  the  subcommittee,  I  have  submitted  with  my 
written  testimony  filed  for  this  hearing  an  appendix  (Appendix  I)  in  which  NCA  furnished 
comments  filed  with  the  Interstate  Commerce  Commission  on  September  8,  1994  in  the 
Commission's  proceeding.  Ex  Parte  No.  522.  Report  on  Interstate  Conmierce  Commission 


Functions.  That  filing  in  the  Commission's  proceeding  instituted  in  response  to  the  Trucking 
Reform  Act  of  1994  offers  our  initial  comments  on  provisions  of  title  49,  United  States  Code 
with  respect  to  railroad  regulation  which  should  be  retained  in  the  process  of  examining 
matters  as  are  now  under  consideration  by  the  subcommittee.  Those  comments  are  included 
with  my  testimony  thinking  that  they  might  be  useful  to  the  members  of  the  subcommittee 
and  staff  inasmuch  as  they  supply  details  on  what  regulations  are  recommended  for 
continuance. 

NCA  compliments  you,  Madame  Chairwoman,  and  your  subcommittee  members  and 
staff  for  moving  quickly  with  consideration  of  this  important  subject  early  in  the  first  days 
of  the  subcommittee's  operations  as  a  new  component  of  the  104th  Congress'  Committee 
on  Transportation  and  Infrastructure.  We  stand  ready  now  and  in  the  future  to  work  with 
you  as  you  consider  railroad  transportation  issues.  Railroad  services  are  key  requirements 
for  the  competitiveness  of  commodities  produced  by  the  mining  industry.  I  will  be  glad  to 
respond  to  any  questions. 


attachment:  (Appendix  I:  Comments  of  the  National  Coal  Association 
before  the  Interstate  Commerce  Commission  in  Ex  Parte 
No.  522.  Report  on  Interstate  Commerce  CnmmJJLsinn  Functions. 
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APPENDIX  I,  TESTIMONY  OF  JOSEPH  E.  LEMA  BEFORE  THE  RAILROADS 
SUBCOMMITTEE,  COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE. 
U.S.  HOUSE  OF  REPRRSENTATIVES ,  WASHINGTON.  D.C.,  FEBRUARY  22,  1995, 

BEFORE  THE 
IKTERSTATE  COMMERCE  COMMISSION 


EX  PARTE  NO.  522 

REPORT  ON  INTERSTATE  COMMERCE 

COMMISSION  FUNCTIONS 


COMMENTS  OF  THE 
NATIONAL  COAL  ASSOCIATION  (NCA) 


Introduction 

The  Interstate  Commerce  Commission  (ICC)  seeks  public 
comment  on  its  current  regulatory  responsibilities  pursuant 
to  actions  of  the  Congress  in  regard  to  oversight  of  the 
ICC's  functions.   Because  rail  carriers  represent  a  vital 
source  of  coal  transportation  services,  the  National  Coal 
Association  (NCA) ,  whose  member  companies  account  for  about 
70  percent  of  the  coal  produced  in  the  United  States ,  has  a 
keen  interest  in  this  proceeding  as  it  relates  to  assuring 
that  the  network  of  bulk  freight  transportation  services 


providers  and  facilities  continue  to  be  a  viable  source  of 
efficient,  economic,  and  competitive  transportation  in  the 
vears  ahead.   Rail  carriers,  barge  lines,  trucking  operators, 
and  coal  pipelines,  now  and  in  the  future,  constitute  viable 
sources  of  single-mode  and  intermodal  coal  transportation 
services  required  to  move  coal  from  mines  to  utility  and 
industrial  plants  and  to  river,  Great  Lakes,  and  coastal  port 
terminals  from  which  coal  is  transshipped  to  domestic  markets 
and  to  foreign  countries  which  consume  U.S.  coal. 

Inasmuch  as  barge  lines  utilize  public  waterway  channels 
and  trucking  operators  use  public  highways,  and  in  each  of 
those  circimistances  these  public  transportation  facilities  are 
open  to  all  duly  licensed  freight  carriers  enabling  barge  lines 
and  trucking  operators  to  compete  intramodally  and  intermodally , 
economic  regulation  generally  is  not  needed.   However,  the  fact 
that  rail  carriers  not  only  own  and  operate  transportation 
equipment,  but  also  own  and  maintain  private  right-of-way  that 
is  under  full  control  of  an  owning  carrier  which,  at  times,  holds 
market  dominance  over  the  movement  of  certain  freight  originated 
within,  terminated  in,  and/or  moved  through,  its  service  area, 
makes  it  necessary  to  provide  balanced  railroad  regulation  aimed 
at  preventing  abuse  of  captive  shippers  in  regard  to  rail  rates 
and  services  while  assuring  that  rail  carriers  have  adequate 
revenues  needed  to  furnish  timely,  safe,  and  efficient  railroad 
transportation  services  required  by  shippers  of  coal  and  other 
freight  commodities.   NCA  believes  that  the  Interstate  Commerce 
Act,  as  amended  by  the  Staggers  Rail  Act  of  1980,  provides  a  sound 
foundation  for  balanced  railroad  regulation  that  should  be  continued 
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and  should  be  implemented  by  an  independent  regulatory  agency. 
vis-a-vis  the  ICC.   The  coal  industry's  interest  is  underscored 
by  the  fact  that  rail  carriers  today  move  approximately  600 
million  tons  of  coal  annually,  and  that  tonnage  is  expected  to 
increase  significantly,  particularly  with  growth  in  the  demand 
for  electricity  in  the  U.S.  and  in  the  consumption  of  coal  in 
other  industrial  and  developing  nations  where  the  generation  of 
electricity  likewise  is  a  major  factor  in  stimulating  their 
economies  and  in  raising  the  quality  of  life.   In  consideration 
of  the  above,  NCA  has  made  a  preliminary  examination  of  Title  A9 , 
United  States  Code,  Transportation  with  regard  to  responsibilities 
of  the  ICC,  and  submits  findings  presented  below. 

Recommendations  On  Particular  Areas 


Of  Title  49,  U.S.C.  For  Which  ICC ' s 
Responsibilities  Should  Be  Continued 


Chapter  101-General  Provisions,  Section  10101(a).  Rail 
Transportation  Policy 

Chapter  105-Jurisdiction,  Subchapter  I-Rail,  Rail-Water. 
Express,  and  Pipeline  Carrier  Transportation: 

Section  10501.  General  Jurisdiction 

It  is  noteworthy  here  that  Section  10501  places  in  the 

hands  of  the  ICC  jurisdiction  over  transportation  by  rail  carrier 

and  pipeline  carrier  in  circumstances  where  the  transportation 

services  are  provided  (a)  only  by  railroad;  (b)  by  railroad  and 

water  transportation  when  the  services  are  under  coniraon  control , 

management,  or  arrangement  for  a  continuous  shipment;  or  (c)  by 

pipeline  when  transporting  a  commodity  other  than  water,  gas,  or 


oil,  e.g.  coal  pipeline  transportation  services. 

Section  10503 .  Railroad  and  Water 
Transportation  Connections  and  Rates 

Chapter  107-Rates,  Tariffs,  and  Valuations,  Subchapter  I- 
General  Authority;  (as  applicable  onlv  to  rail  transport) 

Section  10701.  Standards  for  Rates, 
Classifications,  Through  Routes, 
Rules,  and  Practices 

Section  10701(a).  Standards  for  Rates 
for  Rail  Carriers 

Section  10702.  Authority  for  Carriers 
to  Establish  Rates,  Classifications, 
Rules,  and  Practices 

Section  10703.  Authority  for  Carriers 
to  Establish  Through  Routes 

Section  10704.  Authority  and  Criteria: 
Rates,  Classifications,  Rules,  and 
Practices  Prescribed  by  Interstate 
Commerce  Commission 

Section  10705.  Authority:  Through  Routes, 
Joint  Classifications,  Rates,  and  Divisions 
Prescribed  by  Interstate  Commerce  Commission 

Section  10705(a)  .  Joint  Rate  Surcharges  and 
Cancellations 

Section  10706.  Rate  Agreements:  Exemption 
from  Antitrust  Laws 

Section  10707.  Investigation  and  Suspension 
of  New  Rail  Carrier  Rates,  Classifications, 
Rules,  and  Practices 

Section  10707(a).  Zone  of  Rail  Carrier  Rate 

Flexibility 

Section  10709.  Determination  of  Market  Dominance 
in  Rail  Carrier  Rate  Proceedings 

Section  10711.  Effect  of  Certain  Sections  on 
Rail  Rates  and  Practices 

Section  10712.  Inflation-based  Rate  Increases 

Section  10713.  Contracts 
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Chapter  107-Rates,  Tariffs,  and  Valuations.  Subchapter  Ill- 
Limitations  :  (as  applicable  only  to  rail  transport) 

Section  10741 .  Prohibitions  Against 
Discrimination  by  Common  Carriers 

Section  107A2 .  Facilities  for 
Interchange  of  Traffic 

Section  10745.  Continuous  Carriage 
of  Freight 

Section  10747.  Transportation  Services  or 
Facilities  Furnished  by  Shipper 

Chapter  109-Licensing,  Subchapter  I-Railroads  and  Ferries: 
(as  applicable  only  to  rail  transport) 

Section  10903.  Authorizing  Abandonment  and 
Discontinuance  of  Railroad  Lines  and  Rail 
Transportation 

Section  10904.  Filing  and  Procedure  for 
Applications  to  Abandon  or  Discontinue 

Section  10905.  Offers  of  Financial  Assistance 
to  Avoid  Abandonment  and  Discontinuance 

Section  10906.  Offering  Abandoned  Rail 
Properties  for  Sale  for  Public  Purposes 

Section  10907.  Exceptions 

Section  10910.  Railroad  Development 

Chapter  Ill-Operations  of  Carriers,  Subchapter  I-General 
Requirements:  (as  applicable  only  to  rail  transport) 

Section  11101.  Providing  Transportation 
and  Service 

Section  11103.  Use  of  Terminal  Facilities 

Chapter  Ill-Operations  of  Carriers,  Subchapter  Il-Car  Service: 
(as  applicable  only  to  rail  transport) 

Section  11121.  Criteria 

Section  11122.  Compensation  and  Practice 

Section  11126.  Distribution  of  Coal  Cars 

Chapter  Ill-Operations  of  Carriers,  Subchapter  Ill-Reports  and 
Records,  and  Subchapter  IV-Railroad  Cost  Accounting:  (as  applicable 
only  to  rail  transport) 


Sections  11141  through  11167 
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Chapter  113-Finance,  Subchapter  Il-Ovmership: 

Section  11321 .  Limitation  on  Ovmership 
of  Certain  Water  Carriers 

Chapter  113-Finance,  Subchapter  Ill-Combinations:  (as  applicable 
only  to  rail  transport) 

Section  11341 .  Scope  of  Authority 

Section  11343.  Consolidation,  Merger,  and 
Acquisition  of  Control 

Section  11344.  Consolidation,  Merger,  and 
Acquisition  of  Control:  General  Procedure 
and  Conditions  of  Approval 

Section  11345.  Consolidation,  Merger,  and 
Acquisition  of  Control:  Rail  Carrier  Procedure 

Section  11346.  Consolidation,  Merger,  and 
Acquisition  of  Control:  Expedited  Rail  Carrier 
Procedure 

Section  11348.  Interstate  Commerce  Commission 
Authority  Over  Noncarrier  That  Acquires  Control 
of  Carrier 

Section  11350.  Responsibility  of  the  Secretary 
of  Transportation  in  Certain  Transactions 

Chapter  117 -Enforcement .»  Investigations,  Rights,  and  Remedies  and 
Chapter  119-Civil  and  Criminal  Penalties 

No  comment  is  submitted  by  NCA  on  the  sections  in  these 

chapters  of  Title  49,  U.S.C.  at  this  time.   This  is  stated  herein 

both  to  acknowledge  the  existence  of  ICC ' s  responsibilities  under 

present  statutes  with  regard  to  enforcement  and  penalties,  and  to 

be  on  record  as  reporting  that  at  this  time  in  a  preliminary  study 

of  ICC's  functions,  NCA  is  not  yet  prepared  to  comment  on  those 

elements  of  railroad  regulation. 

Summary  and  Conclusion 

NCA,  in  these  comments  on  ICC's  responsibilities,  intends  to 
furnish,  on  a  preliminary  basis,  recommendations  on  those  elements 
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of  transportation  regulation  under  Title  49,  U.S.C.,  Transportatior. 
which  essentially  should  remain  under  the  jurisdiction  and  functions 
of  the  ICC  in  a  relatively  limited  manner  with  regard  to  pipelines 
and  common  control  of  rail  and  water  carriers,  and  to  a  substantial 
degree  with  respect  to  railroad  transportation.   NCA ' s  views  on 
the  role  of  the  ICC  in  regard  to  railroad  transportation  regulation 
are  further  expressed,  in  a  more  general  fashion,  in  Appendix  A 
which  is  a  letter  on  this  matter  filed  with  the  ICC  on  September  6, 
199^  jointly  by  the  Edison  Electric  Institute,  the  National  Coal 
Association,  and  The  Fertilizer  Institute.   In  conclusion,  NCA 
believes  that  the  implementation  of  selected  elements  in  Title  A9 , 
U.S.C,  Transportation,  as  outlined  herein  in  a  preliminary  manner, 
is  warranted,  and  appropriately  placed  in  the  responsibilities  of 
an  independent  ICC,  all  in  the  public  interest. 


fullv  submitted, 


C..^^<»m^x 


Lema 

;ident  for  Transportation 

National  Coal  Association 
1130  Seventeenth  Street,  N.W. 
Washington,  D.C.  20036 


attachment:  Appendix  A,  letter  dated  September  8, 
1994  to  ICC  Acting  Secretary  Vernon 
A.  Williams  from  Michael  F.  McBride, 
attorney  for  Edison  Electric  Institute, 
The  Fertilizer  Institute,  and  the 
National  Coal  Association 


Dated;   September  8,  1994 
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APPENDIX  A 


LeBoeuf,  Lamb,  Greene  &  MacRae 


NiwTodK  IB75  Connecticut  avenue,  nw 

WA»-.N8TOK  Washington,   DC  2000©-572e 
alBant  taoai  ••••«ooe 

"""■'O"  TCLi.   A.M>.   ..ea,-,..i:    ..o>,  Mc-xoi 


«i»iTC*-«  DiaCCT  OlAi. 
1202)  9tB-80B0 

September  a,  1994 


VTA  HAKP  DgLTVgRY 

Mr.  Vernon  A.  Williame 
Acting  Secretary, 

Interstate  Comineree  Commieeion 
12th  Street  and  Conecitution  Avenue,  N.M. 
Washington.  D.C.  20423 

Re:   Ex  Parte  No.  522.  Report  on  Interstate 
Commerce  CoiTTmLsaion  PunetionE 

Dear  Mr.  Williams; 

Ab  counsel  for  EdiBon  Electric  Institute,  The 
Fertilizer  Institute,  and  the  National  Coal  Association  (the 
"three  organizations") ,  we  hereby  submit  comments  in  response  to 
the  Commission's  Notice,  served  August  19,  1994,  in  the  above- 
referenced  proceeding.   The  three  organizations  appreciate  the 
opportunity  to  sxibrait  comments  to  the  Commission  on  this 
important  matter. 

The  three  organizations  all  believe  that  the  regulatory 
functions  of  the  Commission  with  respect  to  railroad 
transportation  are  important  and  should  be  preserved  in  an 
Independent  regulatory  agency.   The  members  of  the  three 
organizations  ship  large  quantities  of  bulk  materials,  such  as 
coal  or  phosphate  rock,  via  railroad,  and  depend  on  the 
regulatory  functions  now  performed  by  the  Commission  to  assure 
reasonable  races,  careful  scrutiny  of  mergers  and  acguisitions, 
preservation  of  service,  determinations  of  the  lawfulness  of 
tariffs  and  tariff  items,  and  numerous  other  matters.   Several 
such  matters  are  now  pending  before  the  Commission,  including  the 
adoption  of  guidelines  for  the  determination  of  maximum 
reasonable  rates,  challenges  to  individual  railroad  rates  on  coal 
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Mr.  Vernon  A.  Williame 
September  6,  1994 
Page  2 


and  other  materials,  and  the  proposed  mergers  of  various 
railroads.   Just  recently/  the  Commisaion  issued  an  important 
ruling  on  liability  of  railroads  for  contamination  in  railcare. 
The  Commiasion  also  periodically  performe  other  important 
functions,  such  ae  the  quarterly  publication  of  the  "Rail  Coet 
Adjustment  Factor*  and  the  annual  determination  of  railroad 
revenue  adequacy.   Thoae  matters,  and  many  others,  are  vivid 
evidence  of  the  continuing  importance  of  the  ConmiiBBion' a 
railroad  regulatory  functions. 

In  Bhort,  the  three  organizations  favor  the 
continuation  of  the  Commission's  regulatory  functions  with 
respect  to  railroads.   The  three  organizations  believe  that  the 
most  appropriate  action  Congress  could  take  in  this  respect  would 
be  to  retain  the  Commifision,  with  appropriate  funding,  to  perform 
thoae  functions  without  changing  the  relevant  statutes .   To  put 
it  colloquially,  "if  it  ain't  broke,  don't  fix  it." 

Nevertheleee ,  if  some  or  all  of  those  functions  are  to 
be  transferred  by  Congress  to  one  or  more  other  agencies,  the 
three  organizations  urge  that  the  functicme  be  retained  in  an 
independent  regulatory  agency,  and  that  CongresB  not  eliminate 
any  functions  without  the  most  careful  consideration  of  the 
importance  of  each  such  function.   CongresE  should  not 
effectively  deprive  the  Commission,  through  the  appropriations 
process,  of  the  ability  to  perform  the  functions  assigned  to  it 
by  statute. 

Finally,  if  other  partiee  propose  that  some  of  the 
Commission's  railroad  regulatory  functions  be  restructured  or 
eliminated  by  the  CommisEion,  the  Commission  would  of  course  be 
required  to  engage  in  not ice -and -comment  rulemaking  before  it 
could  do  so.   The  three  organizations  have  participated  in  many 
such  proceedings  in  the  past,  and  would  do  so  again. 


Very  truly  yours, 

Michael  F.  McBnde 

Attorney  for  Edison  Electric  Inatitute. 
The  Fertilizer  Institute,  and  the 
National  Coal  Association 
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cc:  Mr.  Edwin  L.  Harper,  President, 
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STATEMENT  OF 

WILLIAM  E.  LOFTUS,  PRESIDENT 

THE  AMERICAN  SHORT  LINE  RAILROAD  ASSOCIATION 

before  the  hearing  of  the 

SUBCOMMITTEE  ON  RAILROADS 

of  the 

HOUSE  COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE 

in  regard  to  the 
INTERSTATE  COMMERCE  COMMISSION  (RAILROAD,  NON-MERGER  ISSUES) 

February  22,  1995 

Madam  Chairman,  I  am  William  E.  Loftus,  President  of  The  American  Short 
Line  Railroad  Association  (ASLRA).    I  appreciate  the  opportunity  to  present  the 
views  of  the  Association's  415  short  line  and  regional  railroad  members  on  the 
subject  of  the  future  of  federal  economic  regulation  of  the  railroad  industry. 

Short  line  and  regional  railroads  are  an  important  component  of  the  railroad 
industry,  and  have  shown  substantial  growth  in  the  post-Staggers  era.    Short  line 
and  regional  railroads  are  those  classified  as  Class  II  or  Class  III  railroads  under 
the  definitions  of  the  Interstate  Commerce  Commission  (ICC).    Under  the  ICC's 
definitions,  railroads  are  classified  as  Class  I,  Class  II,  or  Class  III  based  on  their 
annual  rail  carrier  operating  revenue.   The  levels  are  adjusted  annually  for 
inflation.   The  current  classification  levels  are:   Class  III  railroads  are  those  with 
less  than  $20,300,000  in  annual  rail  carrier  operating  revenues;  Class  II  railroads 
are  those  with  between  $20,300,000  and  $253,700,000  in  annual  rail  carrier 
operating  revenue;  and  Class  I  railroads  are  those  with  $253,700,000  or  more  in 
annual  rail  carrier  operating  revenue. 

In  1993,  the  last  full  year  for  which  I  presently  have  data  available,  short 
line  and  regional  railroads  accounted  for  9  percent  of  the  rail  industry's  freight 
revenue;  25  percent  of  its  route  mileage;  and  11  percent  of  railroad  employment. 

This  country's  railroad  network  is  a  national  asset.    It  functions  smoothly 
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and  responsively  to  move  freight  from  origin  to  destination  in  an  efficient,  cost- 
effective  and  environmentally  friendly  manner.    To  work  properly,  the  system 
depends  upon  fair  dealing  by  all  parties  involved.   The  short  lines  and  regionals, 
along  with  their  large  railroad  partners,  provide  the  service  which  is  demanded  by 
the  shippers  and  communities  they  serve.   Although  changes  to  update  the 
regulatory  system  are  in  order,  this  should  be  accomplished  with  a  transitional 
approach  rather  than  the  "meat  cleaver"  that  some  of  our  colleagues  are 
proposing.    I  urge  this  Subcommittee  to  proceed  carefully,  recognizing  that  some 
elements  of  today's  federal  regulatory  scheme  are  the  reason  that  the  industry  is 
able  to  function  as  well  as  it  does.    It  is  important  that  these  elements,  which 
provide  the  "glue"  that  holds  the  industry  together  as  a  smoothly-functioning 
whole,  not  be  lost  in  the  shuffle  as  Congress  looks  for  ways  to  further  streamline 
the  federal  regulatory  process  and  downsize  the  ICC 

The  railroad  industry  has  undergone  a  fundamental  restructuhng  since 
1980,  when  the  Staggers  Act  made  significant  deregulatory  changes  to  the 
Interstate  Commerce  Act.    In  this  landmark  piece  of  legislation.  Congress 
eliminated  economic  regulation  of  railroad  rates  and  practices  wherever  sufficient 
competition  exists  to  allow  market  forces  to  work;  but  retained  a  regulatory 
framework  to  govern  in  those  situations  where  competitive  options  do  not  exist. 
This  careful  balance  has  served  the  industry  very  well.    By  freeing  railroads  from 
the  heavy  hand  of  regulation  wherever  pos^ble,  but  retaining  regulatory  controls 
where  needed,  Congress  wisely  put  in  place  a  framework  which  has  allowed  the 
railroad  industry  to  restructure,  and  to  improve  its  service  to  shippers  and  its 
overall  profitability. 

The  restructuring  and  rationalization  of  the  railroad  industry  has  led  to 
enhancement  of  a  core  system  of  high  volume  routes  operated  by  the  large 
railroads,  working  in  synergy  with  an  extensive  feeder  system  of  lighter  density 
branch  lines  that  reach  out  to  all  rail-served  origins  and  destinations  across  the 
country.    Many  of  these  feeder  lines  were  spun  off  by  their  previous  owners  to 
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new  short  line  and  regional  operators.   This  has  allowed  each  to  concentrate  on 
what  they  do  best.    The  major  trunk  line  railroads  move  large  amounts  of  traffic 
over  main  line  routes  for  long  distances  at  high  speeds.   Their  primary  customers 
include  the  giants  of  steel,  auto,  grain,  coal,  and  chemical  industhes.    The  short 
lines  and  regionals  feed  traffic  to  the  trunk  lines,  and  are  able  to  focus  on 
customer  service  to  smaller  shippers  and  smaller  communities.    Their  cost 
structure  is  lower  in  many  cases,  which  makes  their  operation  economical,  even 
on  less-dense  lines  that  the  larger  roads  had  been  unable  to  operate  profitably 
Many  of  these  lines  would  have  been  abandoned  if  the  short  line  operator  had  not 
come  in  and  taken  over.   The  number  of  short  line  railroads  has  roughly  doubled 
since  Staggers.    In  each  case,  the  entrepreneurs  who  came  in  to  take  over  these 
lines  have  not  only  built  a  business  -  -  they  have  also  preserved  rail  service,  rail 
infrastructure,  and  rail  jobs. 

Congress  is  now  considering  dramatic  changes  that  will  take  place  in 
connection  with  the  imminent  sunsetting  of  the  oldest  federal  regulatory  agency, 
the  ICC.   As  the  ICC's  duties  are  pared  back  and  then  transferred  to  a  new  body, 
it  is  essential  to  the  short  line  and  regional  railroads  that  a  core  of  Interstate 
Commerce  Act  (ICA)  provisions  be  retained. 

Some  of  those  testifying  here  today  would  apparently  propose  the 
wholesale  repeal  of  most,  if  not  all,  of  the  ICA.   In  our  view,  this  goes  much  too 
far.    To  do  as  they  propose  would  damage  today's  efficiently-functioning  national 
rail  network.   The  large  railroad  proposal  would  give  those  railroads  massive 
market  power,  to  the  detriment  of  connecting  feeder  lines,  and  shippers,  whose 
traffic  volumes  do  not  fit  into  the  larger  railroads'  plans  to  concentrate  their 
resources  on  high  volume,  high-rate  traffic.    This  could  threaten  the  survival  of  the 
short  line  and  regional  feeder  roads;  stifle  the  creation  of  additional  feeder  lines; 
threaten  rail  service  to  many  shippers  and  communities;  and  remove  the 
framework  which  makes  the  system  work  so  well  today. 

The  Short  Line  Association  fully  supports  additional  deregulation  of  rail 
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transportation  matters,  but  not  to  the  extent  that  basic  control  over  railroad 
interchange  requirements  and  shipper  access  is  left  to  the  power  of  the 
marketplace.    A  core  of  federal  economic  regulatory  oversight  of  the  railroad 
industry  should  remain.    This  core  must  include  the  common  carrier  obligation  and 
mandatory  interchange;  authority  over  joint  rates  and  through  routes;  and 
authohty  over  freight  car  service  rules  and  car  supply.  These  remaining  functions 
can  be  housed  as  an  independent  entity  within  some  other  federal  agency,  like 
the  Department  of  Transportation.    An  orderly  transfer  of  the  ICC's  remaining 
authonty  to  this  new  body  is  essential  in  order  to  avoid  disruption  in  rail 
transportation  services. 

Anyone  who  doubts  whether  a  smoothly  functioning  interconnected  national 
rail  network  is  indeed  vital  to  this  country  need  only  recall  the  many  times 
Congress  has  been  forced  to  step  in  to  end  a  rail  industry  labor  dispute.    Time 
after  time,  Congress  has  acted  almost  immediately  to  end  strikes  in  order  to  avoid 
the  havoc  that  would  be  caused  by  one  or  two-day  interruptions  to  the  rail 
network.    The  stnke  situation  is  the  extreme  example  of  what  could  happen  any 
day,  on  a  national  or  regional  basis    The  large  railroads  suggest  that  common 
carrier  obligations,  mandatory  interchange,  through  route  protections  and  car  hire 
and  car  supply  obligations  could  be  eliminated.    However,  under  this  proposal,  the 
national  rail  system  could  be  hamstrung  by  any  carrier  at  any  time  for  any  reason, 
or  indeed,  for  no  reason  at  all. 

To  safeguard  the  smooth  functioning  of  the  national  rail  system,  ASLRA 
advocates  retention  of  the  core  elements  of  the  ICA  which  are  the  essential 
underpinnings  of  the  national  rail  network.    These  items  are  the  "glue",  if  you  will, 
that  holds  the  system  together.    I  would  like  to  underscore  for  you  that  these  three 
areas  are  NOT  a -postured  starting  point  from  which  negotiation  toward  a  middle 
ground  can  begin.   We  are  past  that  point.    Rather,  these  are  the  absolutely 
essential  core  items  which  short  line  and  regional  railroads  and,  we  believe, 
shippers  and  freight  car  owners  and  lessors,  must  have. 
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Some  Class  I  railroads  favor  a  "middle  ground,"  in  that  they  propose  to 
eliminate  some  regulation  while  retaining  other  provisions.    However.  I  caution  you 
most  strongly  that  their  proposal  would  still  unravel  the  industry.    The  so-called 
"moderate"  large  railroad  proposal  would  retain  a  few  token  regulatory  items  to 
appease  the  very  large  shippers  on  maximum  rate  regulation  and  to  preserve 
preemption  of  state  regulatory  powers,  but  it  contains  NONE  of  the  three  essential 
areas  that  I  am  about  to  discuss.   The  three  most  fundamental  and  essential 
areas  are  the  following: 

1.  COMMON  CARRIER  OBLIGATION/MANDATORY  INTERCHANGE 
The  first  of  these  essential  areas  is  the  common  carrier  obligation,  and  the 

requirement  of  mandatory  interchange.   These  govern  the  relationship  between 
railroads,  and  require  railroads  to  work  together  reasonably  to  serve  shippers.   If 
these  were  to  be  eliminated,  any  railroad  would  be  free  to  refuse  traffic  from  any 
connecting  railroad  or  from  any  shipper  at  any  time.    No  reason  would  be 
required,  and  the  party  that  was  refused  service  would  have  no  recourse,  short  of 
an  unwieldy,  time-consuming  and  expensive  court  action  if  the  refusal  was 
sufficiently  anti-competitive  in  motivation.    That  is  no  way  for  parties  that  are 
supposed  to  be  working  as  partners  to  conduct  their  business,  nor  is  it  a  way  to 
preserve  the  national  rail  network  as  a  national  asset.   The  common  carrier 
obligation  is  the  underpinning  without  which  any  other  regulatory  requirements  are 
meaningless 

2.  THROUGH  ROUTES/JOINT  RATES 

The  second  area  of  essential  provisions  are  those  governing  through  routes 
and  joint  rates.    These  protections,  though  rarely  used  in  recent  years,  provide  a 
framework  that  is  valuable  particularly  to  smaller  carriers  that  rely  on  cooperation 
with  other  carriers  to  move  a  majority  of  their  freight.   Just  as  elimination  of  the 
mandatory  interchange  requirement  could  lead  to  routes  being  closed  physically, 
elimination  of  joint  rate  and  route  protections  could  lead  to  no  rates  being 
available  to  move  traffic,  or  rates  so  high  that  they  effectively  would  close  routes 
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economically    Most  rail  traffic  today  moves  under  rail  transportation  contracts 
which  are  agreed  to  by  all  parties  involved,  or  under  some  other  form  of  mutually- 
agreed  upon  rates    However,  the  Interstate  Commerce  Act's  requirements  are 
always  in  the  background.    The  ICA  requires  that  rail  earners  shall  establish 
through  routes  with  each  other,  and  shall  establish  rates  applicable  to  those 
through  routes,  that  those  routes  and  rates  must  be  reasonable,  and  that  divisions 
of  joint  rates  between  carriers  must  be  made  without  unreasonable  discnmination 
against  a  participating  carrier  and  must  be  reasonable.  These  requirements  level 
the  playing  field  for  negotiations.    Smaller  earners  know  that  they  cannot  be 
forced  into  a  one-sided  and  unreasonable  commercial  arrangement  because  the 
requirements  of  the  ICA  are  always  there  in  the  background.   Without  this 
requirement,  larger  railroads  could  use  the  ability  to  refuse  to  establish  reasonable 
rates  for  interchange  traffic  to  eliminate  traffic  not  of  "core  quality"  in  their  view. 

3.         CAR  SUPPLY/CAR  HIRE 

The  third  essential  ICA  area  relates  to  car  supply  and  car  hire  matters. 
These  are  essential  to  a  smoothly  functioning  national  rail  transportation  network. 
Freight  cannot  move  by  rail  without  raiicars,  so  car  supply  obligations  are 
important.    Lacking  this  requirement,  railroads  could  exercise  their  economic 
power  to  withhold  cars  from  shippers  if  they  decide  the  traffic  does  not  fit  with 
their  core  network  plan.   Also,  obtaining  and  maintaining  a  freight  car  is  a  major 
investment,  and  the  owner  must  have  the  opportunity  to  receive  a  fair  return  on 
that  investment  when  others  use  the  car.   A  majority  of  the  rail  industry  agreed  a 
few  years  ago  on  a  car  hire  deprescription  plan  -  -  a  plan  to  move  from  ICC- 
prescribed  car  hire  rates  to  market-based  car  hire  over  a  ten-year  period.    This 
carefully  balanced  compromise  which  phases  in  complete  deprescription  over  a 
ten  year  period  would  be  immediately  undermined  if  the  ICA  provisions  governing 
car  compensation  on  the  existing  fleet  were  repealed. 

In  addition  to  these  three  essential  provisions,  there  are  other  areas  of  the 
Interstate  Commerce  Act  that  short  lines  and  regional  railroads  feel  should  be 
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preserved  at  this  time.    They  are  listed  on  Attachment  A  to  our  written  testimony. 
On  the  other  hand,  there  are  other  areas  of  the  Interstate  Commerce  Act  which 
we  agree  have  outlived  their  usefulness,  and  can  be  repealed.   These  are  listed 
on  Attachment  B 

There  is  plenty  of  room  for  debate  about  some  parts  of  the  Interstate 
Commerce  Act,  and  whether  they  should  be  retained  or  repealed  at  this  time.    But 
there  can  be  no  debate  for  the  short  line  and  regional  railroads  as  to  the  three  key 
areas  we  have  identified.    The  common  carrier  obligation  and  mandatory 
interchange;  provisions  governing  through  routes  and  joint  rates;  and  jurisdiction 
over  car  supply/car  hire  matters  must  be  retained. 

Moving  from  substance  to  structure,  it  seems  clear  that  the  handwriting  is 
on  the  wall  for  the  ICC  to  be  eliminated.   A  smaller,  more  limited  regulatory  body 
could  be  housed  as  an  independent  entity  within  the  U.S.  Department  of 
Transportation     It  would  be  counterproductive,  in  terms  of  cost  and  unnecessary 
delays,  to  create  an  entirely  new  organization  with  new  rules.   The  new  body 
should  pick  up  where  the  ICC  left  off  to  the  extent  regulation  is  retained,  and 
should  succeed  to  rules,  procedures  and  precedents  of  the  ICC  to  the  extent  still 
applicable.    It  should  be  able  to  act  upon  pending  matters  from  its  inception 
without  delay  or  disruption  due  to  the  change. 

I  would  like  to  briefly  turn  to  authohty  over  rail  mergers.    This  was  the 
subject  of  an  earlier  hearing  before  this  Subcommittee,  and  primarily  it  is  a  large 
railroad  issue.   However,  I  would  like  to  take  this  occasion  to  express  ASLRA's 
preference,  which  is  that  a  single  agency  have  jurisdiction  over  all  railroad 
matters,  La,  if  all  other  rail  economic  regulatory  matters  go  to  an  independent 
body  within  DOT,  mergers  should  too.    In  addition,  you  should  be  aware  the  small 
railroads  do  have  a  direct  concern  with  the  other  provisions  that  are  lumped  in 
with  mergers  in  the  ICA,  including  common  control  provisions  in  which  a  holding 
company  owns  more  than  one  railroad,  and  other  routine  matters  such  as 
trackage  rights  and  joint  operating  agreements.    It  would  just  be  too  costly  for 
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small  railroads  to  have  to  appear  before  two  different  federal  agencies  where  they 
now  must  appear  before  one. 

In  conclusion,  I  would  like  to  underscore  that  it  is  cntical  to  short  line  and 
regional  railroads,  and  the  shippers  and  communities  they  serve,  that  the 
essential  core  elements  of  the  Interstate  Commerce  Act  must  be  preserved  at  this 
time.    Congress  should  pare  away  the  dead  wood  from  the  ICA,  being  careful  not 
to  cut  too  deeply,  or  without  fully  appreciating  the  consequences.   The  subject  of 
federal  economic  regulation  of  railroads  could  be  revisited  in  a  few  years  if 
necessary,  after  the  industry  has  had  some  time  to  adjust  to  the  new  regulatory 
body,  and  the  new,  streamlined  regulatory  system.    Further  action  under  the 
broad  exemption  power  could  also  continue  to  carve  back  regulation  of  railroads 
as  appropriate  in  the  meantime,  without  requiring  Congressional  action     If  the 
transfer  of  the  ICC's  remaining  duties  to  the  new  body  is  authonzed  for  three 
years,  for  instance,  then  a  review  of  the  type  of  organization  and  regulation 
needed  for  the  long  term  could  be  made  at  the  end  of  that  period  of  time.    That 
would  allow  the  dust  to  settle  on  the  first  round  of  repeals  and  the  shift  to  a  new 
regulatory  body.  We  all  need  time  to  get  this  thing  right.    But  to  rashly  throw  out 
the  framework  which  keeps  this  industry  working  together  as  a  seamless,  efficient 
network  would  be  a  great  disservice  to  railroads,  shippers  and  the  public. 


404 

9 

Attachment  "A" 
THE  AMERICAN  SHORT  LINE  RAILROAD  ASSOCIATION 
INTERSTATE  COMMERCE  ACT  PROVISIONS  TO  BE  RETAINED 

NOTE       Scope  of  this  list  is  limited  to  rail  carrier  freight  provisions  only  -  -  all  sections 

relating  to  modes  other  than  rail,  or  to  movement  of  passengers,  can  be  deleted 
All  references  are  to  the  Interstate  Commerce  Act,  49  U  S  C   Subtitle  IV 

The  common  earner  obligation,  including  the  obligation  of  mandatory  interchange 
(11101(3),  11102) 

Regulation  of  through  routes,  joint  rates,  joint  classifications,  divisions  interchange 
facilities  (10701,  10702,  10703,  10705,  10742,  10745) 

Regulation  of  car  supply  and  car  hire  (10706-only  relating  to  car  hire,  11121,  11122,  to 
the  extent  not  subject  to  depreschption). 

Authority  over,  and  antitrust  immunity  for,  mergers  and  control  transactions  (including 
trackage  nghts,  leases  and  pooling)  (11341-11345,  11347) 

Authority  over  terminal  trackage  rights  and  reciprocal  sw^itching  (1 1 103),  and  over  switch 
connections  and  tracks  (1 1 104) 

Authority  over  railroad  abandonments,  discontinuance  of  service,  new  rail  construction, 
and  rail  line  sales  (10901-10907) 

Transportation  contracts  authorized  (10713  (a  -  first  sentence)  and  (i)) 

Calculation  of  inflation-based  rate  increases  (10712). 

Exemption  authority  (10505) 

Authority  over  intrastate  transportation  (11501). 

Prohibition  of  state  tax  discnmination  against  rail  transportation  property  (11503) 

Maximum  rail  rate  regulation  (10701a(a),(b),  1 0704(a), (e),(f),  10709). 

Right  of  shippers  to  route  rail  traffic  (10763) 

Carmack  Amendment-bills  of  lading,  common  carrier  liability  (11707). 

Issuance  of  securities  and  assumption  of  liabilities  (11301,  11348(b),  11709) 

Recordation  of  liens  (11303) 

Withholding  of  state  and  local  income  tax  on  railroad  employees  (11504) 

Other  miscellaneous  policy,  definitional,  junsdictional,  enforcement  and  penalty  provisions 
to  be  retained  to  the  extent  necessary,  pared  back  and  revised  to  the  extent  possible. 
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Attachment  "8" 
THE  AMERICAN  SHORT  LINE  RAILROAD  ASSOCIATION 
INTERSTATE  COMMERCE  ACT  PROVISIONS  TO  BE  REPEALED 

Regulation  of  minimum  rail  rates  (10701  a{c),  10704(b)-(d),  10707a), 

Contract  filing  by  railroads,  and  approval  and  regulation  of  contracts  {10713  except  (a-first 
sentence)  and  (i)) 

Regulation  of  and  antitrust  authority  for  rate  bureaus  (10706-except  as  relates  to  car  hire). 

Regulation  of  demurrage  charges  (10750). 

Regulation  of  rates  and  practices  relating  to  recyclables  (10710,  10731), 

The  Commodities  Clause  (10746) 

Authority  over  earners  in  emergencies  (11123,  11124,  11128). 

Directed  rail  transportation  (11125). 

Provisions  relating  to  carrier  recapitalization  (11361-11367), 

Regulation  of  carrier  credit  and  billing  practices  (10743-10744). 

Long  and  short-haul  provision  (10726). 

Feeder  Line  provision  (10910), 

Valuation  of  railroad  properties  (10781-10786). 

Rail  Services  Planning  Office  and  Office  of  Rail  Public  Counsel  (10361-10364,  10381- 
10388) 

Panama  Canal  Act  and  other  restnctions  on  intermodal  ownership  and  control  (1 1321, 
11323,  11344  (c-fourth  sentence)) 

Regulation  of  protective  services  (1 1 105). 

Government  traffic  (10721). 

Filing  of  inter-carrier  contracts  (10764) 

Authority  over  railroad  interlocking  directorates  (11322). 


406 

11 


I  would  like  to  take  this  opportunity  to  include  some  additional  information 
for  the  wntten  record  in  this  hearing,  relevant  to  the  restructunng  of  the  railroad 
industry. 

RESTRUCTURING 

Before  1970,  73  major  railroad  companies,  we  call  them  "Class  Is"  based 
on  their  gross  revenue  levels,  operated  206,000  rail  miles.    In  addition  212  small 
railroads  operated  9,000  miles.   All  the  railroad  companies,  large  and  small,  were 
pnvately-held,  stockholder-owned.    Total  employment  was  approximately  600,000 
The  American  rail  infrastructure  was  as  large  as  it  had  been  at  the  height  of  World 
War  II.    In  the  1940's,  railroads  needed  a  large  trackage  network  because  they 
were  the  major  carrier  of  both  passengers  and  cargo.    In  fact,  they  were  the  only 
carrier  in  both  markets.   Their  monopoly  position  was  not  to  survive. 

Restructuring  or  reshaping  of  the  U.  S.  rail  system  was  neither  simple  nor 
painless,  and  grew  out  of  the  economic  and  political  realities  of  the  financial 
collapse  of  almost  the  entire  rail  network  in  the  country's  northeast  region  -  its 
industrial  and  population  heartland. 

The  financial  and  operating  collapse  of  the  northeast  rail  system  cannot  be 
traced  to  a  single  cause.    Many  elements  combined  to  set  the  stage.    In  addition 
to  excess  capacity,  strict,  governmental  regulation  of  rates  and  services;  inflexible 
union  work  rules;  the  emergence  of  the  motor  carrier  competition  operating  over 
the  nation's  new  interstate  highway  system;  foreign  competition  in  the  basic  steel 
and  auto  industhes;  and  airline  dominance  of  the  passenger  business  all 
combined  to  force  economic  and  structural  change  in  the  railroad  industry. 

It  is  not  possible  here  to  review  all  the  regulatory  changes  and 

governmental  policy  and  investment  initiatives  that  were  cntical  to  achieving 

success.   The  most  important  were: 

Concentration  of  major  railway  assets  in  high  volume,  high 
return  markets. 
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Abandonment  of  uneconomic  services. 

Development  of  a  lower  cost,  feeder  line  network  to  serve  rural 
and  small  markets. 

Deregulation  of  transport  rates  and  services  to  facilitate 
restructuring  and  to  promote  market  competition  among  rail, 
trucks  and  barges. 

Today,  the  map  and  corporate  structure  of  the  Amencan  railroad  industry 

has  changed  dramatically,    instead  of  73  major  railroads  operating  206,000  miles 

of  line  and  212  small  railroads  operating  9,000  miles,  13  major  rail  systems  own 

and  operate  a  core  network  of  130,000  miles.   That  core  network  is  supported  by 

a  feeder  system  of  540  regional  and  short  line  carriers,  which  operate  44,000 

miles.    Overall  railroad  freight  employment  declined  from  600,000  to  225,000 

employees. 

U.S.  RAILWAY  SYSTEM 
1970  vs.  1993 

NUMBER  OF  RAILROADS 


i  73 
13 


SHORT  LINE  & 
REGIONALS 


Not  surprisingly,  the  large  railroads  started  the  long  and  difficult  climb  back 
to  profitability  as  an  outgrowth  of  their  ability  to  eliminate  losing  and  marginally 
profitable  operations.    Return  on  investment  more  than  doubled  in  the  1980's  and 
IS  neanng  the  point  where  the  entire  industry  is  earning  at  a  level  equal  to  its  cost 
of  capital.    For  the  first  time  in  decades,  the  railroads'  market  share  has  begun  to 
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inch  upward  against  the  inroads  that  interstate  trucking  had  made  on  rail  traffic. 

Much  of  the  growth  in  rail  traffic  comes  from  the  comingling  of  interstate  trucking 

with  interstate  railroad  traffic  in  the  form  of  double  stack  container  trains  that 

move  at  passenger  train  speeds  and  schedules. 

From  the  perspective  of  small,  feeder  line  railroads,  the  dramatic 

changeover  of  the  American  rail  system  has  also  generated  substantial  benefits. 

Strong,  local  rail  network  serving  small  communities  and  rural 
areas 

Low  cost  rail  service  to  small  shippers 
Rehabilitated  track  and  equipment  for  local  services 
Increased  rail  traffic  moving  to  and  from  local,  and  rural  areas. 
Why  has  the  small  railroad  operator  been  successful  in  maintaining  service 
over  low  density  lines  and  in  smaller  markets  when  the  big  railroads  were  not? 
The  answer  is  one  of  the  major  reasons  for  splitting  the  rail  system  into  a  core 
network  of  high  density  lines  supported  by  a  feeder  line  system.    In  two  words: 
COST  and  SERVICE.   While  the  large  railroads  could  not  provide  service  over  all 
their  lines,  consolidating  traffic  on  a  smaller,  core  system  justifies  the  huge 
investments  necessary  to  maintain  high  grade  track  structures.    It  follows  that  to 
preserve  rail  service  to  small  communities  over  low  density  lines  the  key  factor  is 
lower  costs.   The  smaller  have  succeeded  primarily  because  of  lower  labor  costs; 
flexible  use  of  employees;  reduced  management  overhead  costs  and  less  costly 
equipment.   An  example  of  how  these  factors  worked  together  to  preserve  rail 
service  to  a  largely  rural  area  may  help  you  better  understand  my  message. 

In  the  restructuring  of  the  northeastern  bankrupt  rail  system  into  a  high 
volume  core,  one  of  the  lines  that  was  in  danger  of  abandonment  was  the  north- 
south  Pennsylvania  Railroad  line  from  Wilmington,  Delaware  to  Norfolk,  Virginia. 
Continued  service  on  the  line  was  complicated  by  the  fact  that  its  southern 
connection  to  other  major  railroads  required  a  water  barge  float  to  move  freight 
cars  across  the  mouth  of  the  Chesapeake  Bay    A  costly  move.   Conrail  System 
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planners  decided  to  terminate  the  line  at  a  point  in  Maryland,  just  north  of  the 
Virginia  State  Line.   The  18-mile  barge  float  operation  and  64  miles  of  railroad 
serving  the  rural  area  of  the  eastern  cape  of  Virginia  were  to  be  abandoned. 

Rail  planners  in  the  three  states,  Delaware,  Maryland  and  Virginia  joined  in 
a  single  application  to  the  Federal  authorities  to  keep  the  entire  line  open  and  to 
use  their  entitlement  to  federal  funds  to  do  so.   Since  the  rail  line  to  be 
abandoned  was  located  in  Virginia,  two  counties  established  a  public  authority  to 
purchase  the  line.   Operating  nghts  were  leased  to  a  private  railroad  company. 
Rehabilitation  of  the  float  barge,  docks  and  the  64-mite  rail  section  was 
accomplished  through  the  combination  of  public  and  pnvate  funding,  including 
public  agency  grants,  commercial  loans  and  eventually  a  bond  issue  to  reduce 
higher  cost  debt.   The  railroad  has  benefitted  from  rehabilitated  track,  consistent 
barge  service  and  has  generated  strong  growth  in  shipper  acceptance  and 
increased  traffic. 

FUTURE  GROWTH 

The  sale  of  lower  density  lines  to  smaller  railroad  operators  will  continue 
into  the  next  century,  but  not  at  the  same  accelerated  rate  that  occurred  following 
economic  deregulation.   Several  factors  have  worked  to  moderate  the  number  of 
line  sales  in  recent  years.   Most  of  the  very  low  density  lines  have  been  sold. 
Also,  the  major  railroads  have  benefitted  from  recent  labor  agreements  which 
dramatically  reduced  the  size  of  train  crews,  and  therefore  their  operating  costs. 
A  line  that  would  have  been  a  clear  candidate  for  sale  in  1985,  is  more  likely  to 
undergo  very  careful  review  by  senior  marketing  management  phor  to  its  sale 
today. 

Clearly,  the  focus  for  short  line  and  regional  railroads  has  shifted  from 
phenomenal  growth  in  the  number  of  new,  small  railroads  to  growth  in  traffic  and 
revenues.    It  would  be  wrong  to  assume  that  the  success  of  the  short  line  railroad 
industry  has  been  magical  in  the  sense  of  an  overnight  reversal  of  years  of 
neglect  of  the  railroad  plant,  customer  base  and  marketing.    Instead,  the  success 
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of  the  small  railroad  industry  is  based  on  a  slow  and  careful  rebuilding  of  the 
infrastructure,  developing  a  cross-trained  flexible  workforce  and,  regaining  rail 
traffic  long  since  lost  to  truckers. 

The  Eastern  Shore  Railroad  is  a  useful  example  of  the  need  to  rehabilitate 
the  infrastructure  in  order  to  survive  and  grow.    Customer  service  is  also  critical. 
Railroads  in  the  west,  such  as  the  newly  formed  California  Northern,  began 
service  in  1993  with  reasonably  good  track  conditions.    The  immediate  goal  was 
to  enhance  its  traffic  base  quickly  by  expanding  traffic  from  existing  customers 
and  winning  back  others  that  had  moved  to  trucks.    In  the  first  six  months 
carloadings  increased  by  25  percent  through  direct  customer  contact  and  some 
innovative  operating  changes  that  it  instituted  with  the  help  of  its  connecting 
carrier,  the  Southern  Pacific. 

Continual  customer  contact  and  innovative  services  have  generated 
increased  traffic  levels  for  almost  all  small  railroads.    They  work  at  it.   William 
Schauer,  Vice  President  of  Marketing  for  Wisconsin  Central,  one  of  the  larger 
regional  railroads,  dedicated  himself  and  his  staff  to  reeducating  former  railroad 
customers  and  educating  new  ones  in  the  complexities  of  railroad  service.    He 
provided  current  and  prospective  customers  with  detailed  information  on 
Wisconsin  Central  services  and  a  clear,  simple  explanation  on  how  to  ship  by  rail. 
Even  the  complicated  railroad  tariff  system  was  clearly  explained.   The  effort 
resulted  in  substantial  growth  in  the  number  of  on-line  shippers  and  a  doubling  in 
carloads. 

Short  line  and  regional  railroads  have  a  unique  role  in  serving  smaller 
communities  and  shippers.  Often  they  are  the  most  important  factor  in  the 
economic  future  of  both.    Henry  Hohorst  operates  three  small  railroads  in  the 
State  of  Tennessee.   At  each  location,  he  was  successful  in  persuading  the  local 
public  agencies,  which  were  planning  industrial  development  sites,  to  include  rail 
easements  for  eventual  rail  service  to  prospective  customers.    The  business  did 
not  develop  immediately,  but  in  each  instance  the  rail  easements  eventually 
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attracted  new  manufacturers  who  wanted  rail  service  and  access  to  the  national 
rail  systenn.    The  infrastructure  was  built  and  new  and  substantial  business  was 
generated  for  the  short  line  railroads. 

Innovation  in  today's  competitive  marketplace  is  also  a  strong  attnbute  of 
the  local  railroad  operator.    An  example  are  transloading  operations  --  from  rail  to 
truck,  rail  to  barge  and  reverse  -  -  which  have  brought  new  business  opportunities 
to  railroads.    Numerous  short  lines,  including  the  RailTex  properties,  have 
developed  regular  rail  movement  of  bulk  materials  that  are  transloaded  to  delivery 
trucks  for  placement  at  a  shipper's  facility.   Others,  such  as  the  Providence  & 
Worcester  Railroad  in  Massachusetts,  have  developed  distribution  facilities  to 
serve  the  fast  growing  container  business. 

Certainly,  the  key  to  the  success  of  small  railroads  is  the  support  of  the 
Class  I  connecting  carriers  which  move  the  freight  traffic  over  the  national,  core 
network.   That  relationship  is  essential  in  that  small  earners  are  dependent  on  the 
larger  connecting  earner  for  interchange  of  traffic,  setting  of  joint  rates  and  it  has 
for  car  supply. 

FUTURE  CHALLENGES 

Short  line  and  regional  railroads  came  into  prominence  in  this  era  of 
market-based  transportation  growth  because  of  their  low  cost  operations  and 
direct  service  capabilities.   They  are  constantly  being  challenged  to  maintain  both. 

On  the  cost  side,  one  of  the  most  difficult  problems  has  been  the  expansion 
of  federal  and  state  regulation  of  railroad  operating  standards  and  practices. 
While,  no  railroad  is  insensitive  to  safety  concerns,  the  level  of  regulation  has 
become  a  major  cost  factor.    Large  railroads  are  better  able  to  absorb  these 
costs,  whether  or  not  they  agree  with  the  need  for  such  regulation.    Small 
railroads  have  difficulty  in  passing  on  the  additional  costs  to  shippers.   Their 
freight  rates  are  generally  set  to  meet  local  truck  competition,  making  any  rate 
increase  unwise. 

On  the  service  side,  short  line  and  regional  railroads  are  being  challenged 
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to  keep  pace  with  the  explosive  growth  of  computerized,  centralization  of  freight 
car  tracing  and  accounting,  interline  freight  payments  and  other  intra-industry  data 
systems.   The  U  S.  system  of  privately-owned,  competitive  railroads  has 
embarked  on  an  ambitious  program  to  improve  the  quality  of  its  services  by 
centralizing  the  information  and  flow  of  basic  data  essential  to  efficient  national 
rail  operations.    Small  railroads  must  be  part  of  the  system.     While  the  longer 
term  benefits  are  clear  for  all  sizes  and  types  of  railroads,  the  initial  cost  and 
technical  training  requirements  are  difficult  for  all  small  railroads  to  manage. 
Fortunately,  the  larger  carriers  have  been  forthcoming,  in  most  instances,  with 
both  financial  and  technical  assistance. 

In  summary,  the  American  rail  system  has  regained  its  status  in  this  last 
part  of  the  century  as  a  strong  and  key  player  in  the  American  economy.   The 
structure  of  the  system,  both  physical  and  corporate,  recognizes  the  unique  and 
important  role  of  the  U.  S.  rail  network  in  serving  the  overall  national  interest  as 
well  as  the  economic  interest  of  every  urban  and  rural  section  of  the  country. 
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STATEMENT  OF  REILLY  McCARREN 

ON  BEHALF  OF  REGIONAL  RAILROADS  OF  AMERICA 

BEFORE  THE  RAILROAD  SUBCOMMITTEE  OF 
THE  HOUSE  TRANSPORTATION  AND  INFRASTRUCTURE  COMMITTEE 


FEBRUARY  22,  1995 


My  name  is  Reilly  McCarren  and  I  am  President  of  Gateway  Western  Railway,  a  400  mile 
regional  railroad  operating  in  Southern  Illinois,  Missouri  and  eastern  Kansas.  I  appreciate  the 
opportunity  to  present  the  views  of  Regional  Railroads  of  America,  an  organization  of  130 
regional  and  local  railroads.  We  are  new  small  businesses,  most  having  formed  after  the  Staggers 
Act  deregulated  portions  of  the  rail  industry  in  1980. 

I  have  submitted  our  full  testimony  which  discusses  five  specific  recommendations.  These 
recommendations  have  to  do  with  the  rules  governing  entry,  acquisition,  and  exit  in  our  industry. 
These  rules  are  particularly  important  to  the  regional  segment  of  the  rail  industry,  because  that 
is  where  most  such  activity  occurs. 

In  the  time  I  have  this  morning,  I  want  to  highlight  one  of  those  recommendations,  the  repeal 
of  so-called  labor  protection  payments. 

Railroad  labor  protection  is  the  ultimate  unfunded  federal  mandate.  It  requires  employers  to  pay 
up  to  si.x  years  of  guaranteed  income  and  benefit  protection  to  any  employee  affected  by  a 
railroad  transaction.    Nothing  like  it  exists  for  any  other  industry  in  the  United  States. 

For  decades,  railroads  could  not  restructure  or  downsize  without  the  terms  being  dictated  by  the 
federal  government  through  the  imposition  of  labor  protection  payments.  Under  the  rules,  the 
only  way  these  unreasonable  payments  could  be  avoided  was  if  employees  were  laid  off  due  to 
loss  of  business  on  a  line  segment.  Not  surprisingly,  under  utilized  line  segments  were  gradually 
de-marketed  by  the  large  carriers,  themselves  in  financial  trouble  and  desperate  to  shed  their 
money  losing  assets.  After  most  of  the  employees  were  gone,  the  line  could  be  abandoned  with 
minimal  labor  protection  cost.  Also  not  surprisingly,  at  the  end  of  this  process,  the  track  had 
deteriorated  and  customers  had  fled,  so  there  was  nothing  left  to  save.  Tens  of  thousands  of  miles 
of  rail  line  were  lost  to  this  process  prior  to  the  Staggers  Act. 

Staggers  mandated  that  the  ICC  exempt  from  detailed  oversight  transactions  which  posed  no 
competitive  threat.  Since  then,  the  ICC  has  used  its  discretionary  authority  to  exempt  the  sale 
of  rail  lines  to  new  "non-carriers"  from  both  lengthy  regulatory  review  and  from  labor  protection. 
The  results  have  been  dramatic.  Since  the  passage  of  Staggers,  over  300  new  regional  and  local 
railroad  companies  have  been  formed,  preserving  some  30,000  miles  of  rail  line.  The  vast 
majority  of  these  railroads  serve  rural  America  where  shippers  have  few  transportation 
alternatives. 
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Unfortunately,  this  process,  known  as  the  "10901  Exemption  Process,"  exists  today  only  in  ICC 
regulation  which  could  be  repealed  by  majority  vote  of  the  ICC.  Moreover,  it  has  been  reserved 
for  only  the  most  distressed  lines,  leaving  all  other  under  utilized  lines  to  be  dealt  with  in  the 
context  of  labor  protection's  economic  straight  jacket.  Previous  to  the  November  election,  the 
ICC  had  signalled  that  it  was  prepared  to  restrict  even  further  the  applicability  of  the  10901 
process. 

Had  the  10901  exemption  process  been  in  place  and  widely  applicable  during  the  railroad  crisis 
in  the  1970's,  thousands  of  miles  of  rail  line  abandoned  at  that  time  would  be  functioning  today. 
Hundreds  of  communities  would  still  enjoy  the  development  and  employment  benefits  of  freight 
rail  service. 

Rail  labor  will  argue  forcefully  about  the  "historic"  nature  of  labor  protection,  how  it  is  imbedded 
in  decades  of  labor/management  negotiations  and  agreements,  and  therefore  cannot  be 
eliminated.   As  you  consider  all  the  arguments,  I  ask  you  to  consider  the  following. 

When  the  Conrail  solution  was  about  to  fail  in  the  early  80's,  Congress  realized  that  they  must 
let  the  government-owned  railroad  reduce  down  to  its  profitable  core  and  that  labor  protection 
payments  could  not  be  afforded  by  the  federal  government  in  the  process.  In  the  Northeast  Rail 
Service  Act  of  1981,  Congress  eliminated  labor  protection,  allowed  Conrail  to  abandon  money 
losing  lines  without  criteria  and  provided  a  one  time  $25,000  payment  to  any  employee  who  lost 
his  job  as  a  result. 

From  all  indications,  it  appears  that  Congress  is  coming  to  a  similar  decision  with  regard  to 
Amtrak,  eliminating  six  year  labor  protection  so  the  restructuring  doesn't  cost  the  government 
more  than  it  saves. 

The  point  is  that  when  its  the  government's  money,  the  government  doesn't  pay.  The  private 
sertnr  <;hoiiiH  not  he  held  to  a  hicher  <;fanHarH 


sector  should  not  be  held  to  a  higher  standard 


I  doubt  there  is  a  single  Member  who  would  vote  to  impose  labor  protection  on  any  other 
industry  if  asked  to  do  so  today.  Unfortunately  the  years  of  emotional  debate  on  this  subject  in 
the  Commerce  Committee  hardened  positions  on  both  sides,  making  even  hearings  on  the  subject 
difficult  to  negotiate. 

Your  Committee  starts  fresh.  We  hope  you  will  use  that  opportunity  to  consider  this  issue  on  the 
basis  of  what  is  best  for  the  industry  and  its  customers  today,  not  on  what  has  gone  on  in  the 
past.    I  appreciate  the  opportunity  to  testify  and  will  be  glad  to  answer  any  questions. 
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REGIONAL  RAILROADS  OF  AMERICA 

POSITION  PAPER 

THE  FUTURE  OF  RAILROAD  COMMERCE  LAW  AND  REGULATION 

I.    POUCY  ISSUES 

A.    General 

Since  railroad  deregulation  in  the  early  1980's,  the  railroad  industry  has  undergone  dramatic 
change.    Large  national  carriers  have  consolidated,  leading  to  an  industry  dominated  by  the 
"Big  Seven"  railroads.    While  several  smaller  Class  I  carriers  supplement  the  Big  Seven, 
service  to  secondary  markets  has  increasingly  been  assumed  by  Class  II  and  Class  III 
railroads,  referred  to  collectively  here  as  regional  railroads. 

Regional  railroad  growth  has  been  dramatic.    Since  1980,  over  300  new  companies  have 
formed,  preserving  some  30,000  miles  of  rail  line  cast  off  by  the  Class  I  carriers.    These 
railroads  are  managed  by  entrepreneurs  who  are  betting  they  can  turn  money-losing  lines  into 
money-making  lines,  and  they  and  their  partners  in  the  financial  community  have  placed  a 
good  deal  of  money  on  this  bet. 

This  development  has  been  positive  for  the  rail  industry,  and  its  shippers  and  communities 
which  would  have  otherwise  lost  service.    With  low  overhead,  strong  local  marketing,  and 
flexible  labor-management  relationships  regional  railroads  have  improved  service,  increased 
rail  traffic,  revitalized  rail  service  and  preserved  jobs  in  cities  and  small  towns  across  America. 
Their  impact  has  been  particularly  significant  in  rural  areas,  where  rail  service  is  enormously 
important  to  the  agricultural  economy  and  where  branch  lines  had  suffered  serious 
degradation  during  the  darkest  days  of  the  rail  industry  in  the  1960's  and  1970's. 

The  regional  railroad  phenomenon  was  made  possible  through  reduced  rail  regulation.   The 
new  freedoms  impacted  the  rail  industry  in  two  principal  ways:    first,  elimination  of  most  price 
and  service  controls  allowed  innovative  marketing  and  sales  programs;  second,  relaxation  of 
punitive  labor  protection  rules  allowed  new  entrants  to  take  over  lines  on  an  economically 
realistic  basis.    At  the  same  time,  remaining  regulations  concerning  car  supply,  mandatory 
interchange  and  joint  rates  supported  the  concept  of  a  universal,  national  (indeed.  North 
American)  rail  network  which  fostered  the  growth  and  development  of  traffic  on  the  regional 
lines. 

While  the  Interstate  Commerce  Commission  has  generally  extended  and  supplemented  the 
price  and  service  freedoms  granted  by  Congress,  entry  and  exit  in  the  industry  continues  to  be 
problematic.    In  fact,  there  has  even  been  some  regression  in  this  area.    Rules  governing 
entry,  acquisition,  and  exit  are  particularly  important  to  the  regional  segment  of  the  rail 
industry,  because  that  is  where  most  such  activity  occurs. 
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B.  Labor  Protection 

Regulatory  imposition  of  labor  protection  on  railroad  transactions  (sales,  mergers, 
abandonments,  etc.)  is  the  ultimate  unfunded  federal  mandate.    It  should  be  repealed. 

The  railroad  industry  is  the  only  one  in  the  country  that  faces  such  an  incredibly  e.xpensive 
federal  burden  —  si.\  years  of  guaranteed  income  and  benefit  protection  regardless  of  working 
status.   The  antiquated  labor  protection  scheme  has  hurt  the  U.  S.  economy  by  impeding 
railroad  restructuring  to  meet  changing  commercial  conditions,  and  by  placing  railroads  at  a 
competitive  disadvantage  among  transportation  modes.   The  excessive  costs  of  labor 
protection  also  increases  the  cost  of  railroad  transportation  to  shippers. 

The  concept  of  labor  protection  began  in  the  Depression  when  railroads  still  retained  a  near 
monopoly  on  intercity  freight  and  passenger  transportation,  and  employed  more  people  than 
any  other  industry  in  the  United  States.    At  that  time  there  was  a  wave  of  mergers  and 
consolidations  which  were  necessary  to  preserve  the  industry  but  which  aggravated  an  already 
desperate  unemployment  problem  in  the  nation.    Labor  protection  was  the  price  of  federal 
acquiescence  to  the  consolidations. 

Whatever  the  perceived  merits  at  that  time,  labor  protection  since  has  done  anything  but 
protect  labor.    It  was  a  totally  artificial  imposition  of  costs  that  for  decades  has  contributed  to 
the  loss  of  jobs  by  contributing  to  the  financial  deterioration  of  an  ailing  industry.    Between 
1951  and  1994,  private  rail  employment  declined  from  1,276,000  to  approximately  200,000,  a 
reduction  in  e.xcess  of  80%.   Today  the  entire  railroad  industry,  which  has  been  told  how  to 
"protect"  labor  by  the  federal  government,  now  employs  fewer  people  than  many  individual 
companies,  among  them  General  Motors,  Ford,  IBM,  General  Electric  and  AT&T. 

While  to  some  e.xtent  the  job  loss  has  been  due  to  the  growth  of  competing  modes  capitalizing 
on  government  subsidized  highways  and  waterways,  it  is  also  the  result  of  the  railroad's 
inability  to  respond  to  this  new  competition  due  to  federal  regulatory  restraints.    For  example, 
these  competing  modes  typically  pay  their  employees  fringe  benefits  which  are  less  than  half 
those  imposed  on  railroads  by  the  federal  government  (principally  Railroad  Retirement). 
When  labor  protection  benefits  are  added  to  those  costs,  it  places  railroads  at  an  enormous 
competitive  disadvantage  in  the  marketplace.    There  are  few,  if  any  companies   wealthy 
enough  to  pay  non-working  former  employees  their  full  wages  and  benefits  for  up  to  six  years, 
but  that  is  what  railroads  have  been  required  to  do  as  the  federal  price  of  restructuring.   The 
result  is  that  railroads  have  carried  less  freight  than  they  would  in  a  less  fettered  environment, 
ironically  placing  a  greater  demand  on  both  national  and  state  governments  for  increased 
spending  on  highways  and  waterways. 

C.  Line  Acquisition  by  Regional  Railroads 

Most  line  acquisitions  by  regional  carriers  since  the  mid  1980's  have  utilized  the  so-called 
"10901  Exemption  Process."    In  contrast  to  a  full  regulatory  procedure,  which  may  take 
months  or  even  years,  utilization  of  this  class  exemption  has  allowed  line  acquisitions  to 
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proceed  swiftly  and  with  minimal  uncertainty.    With  the  potential  elimination  of  the  ICC, 
RRA  recommends  that  this  process  be  expanded  and  modified  as  follows. 

1.  10901  should  be  legislated  as  the  vehicle  for  line  acquisitions  by  Class  II  and  III  carriers. 
Today  there  are  several  different  methods  for  acquisition  (one  of  which  mandates  labor 
protection),  and  the  "appropriate"  method  is  frequently  the  subject  of  litigation.    No 
labor  protection  requirement  could  be  imposed,  and  the  transaction  could  not  be  delayed 
by  protestants  through  regulatory  stays. 

2.  The  current  restriction  of  the  exemption  to  non-carriers  should  be  eliminated.    The 
10901  exemption  process  should  be  available  for  rail  line  acquisitions  by  new  non- 
carriers  and  by  existing  Class  II  and  III  carriers.    The  requirements  for  separate  filings 
for  acquisition  and  for  common  control  of  two  or  more  carriers  should  be  eliminated. 

When  Congress  partially  deregulated  the  railroad  industry  in  1980,  it  mandated  that  the 
Interstate  Commerce  Commission  exempt  from  detailed  oversight  transactions  which  posed  no 
competitive  threat.    Since  then,  the  ICC  has  used  its  discretionary  authority  to  exempt  the 
sale  of  rail  lines  to  new  "non-carriers"  from  both  lengthy  regulatory  review  and  from  labor 
protection.    This  deregulatory  initiative  resulted  in  the  sale  of  tens  of  thousands  of  miles  of 
under  utilized  rail  line  to  new  regional  and  short  line  railroads.    Significantly,  the  non-carrier 
requirement  is  structured  broadly  enough  to  allow  holding  companies  to  own  several  regional 
railroads  and  purchase  new  lines  through  non-carrier  subsidiaries.    This  allowed  significant 
efficiencies  in  overhead  costs,  equipment  investment  and  capital  development. 

Previous  to  this  reform,  the  regulatory  structure  had  virtually  forced  abandonment  as  the  only 
economic  outcome  for  marginal,  under  utilized  lines.    A  carrier  could  gradually  wind  down 
service  and  slowly  eliminate  the  work  force,  resulting  in  only  a  minimal  labor  protection  cosf 
when  the  line  ultimately  was  abandoned.   The  ultimate  losers  in  this  system  were  branch  line 
customers  and  communities,  because  there  was  no  choice  in  the  marketplace.   There  were  two 
types  of  rail  service:    high  labor  cost,  high  overhead,  indifferent  ser\ice  provided  by 
disinterested  Class  I  railroads,  or  none  at  all.    Moreover,  the  infiexible  regulatory  structure 
had  contributed  substantially  to  the  railroad  bankruptcies  of  the  I960's  and  1970's. 

The  "10901  Exemption"  has  radically  altered  the  equation.    Now  railroad  entrepreneurs  and 
regional  railroad  networks  compete  to  purchase  under  utilized  lines  that  Class  I  carriers  find 
they  can  no  longer  support.   The  process  is  set  forth  in  detail  at  49  C.  F.  R.  1 150.32  et  seq., 
and  provides  for  a  simple,  inexpensive  pre-transaction  public  notification.    In  the  case  of 
larger  transactions,  there  is  a  waiting  period  and  ser\ice  of  notice  on  directly  interested 
persons,  after  which  the  sale  occurs.    This  exemption  is  a  sound,  sensible  response  to 
Congressional  direction  to  regulate  only  to  protect  against  anti-competitive  forces. 

The  opponents  of , the  10901  process,  principally  rail  labor,  have  argued  that  it  is  a  sham  and 
used  to  evade  the  law.  In  fact,  the  10901  process  has  nothing  to  do  with  evasion,  it  has  to  do 
with  Congressional  mandated  deregulation  in  1980  and  with  economic  reality.  It  is  often  the 
only  process  which  will  economically  allow  the  transfer  of  marginal  lines  to  new  owners.   The 
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new  railroads  created  under  this  structure  are  a  dynamic  and  dramatic  response  to 
fundamental  and  long  term  changes  in  the  industry.    It  is  in  the  national  interest  that  this 
development  should  not  be  stifled  by  the  imposition  of  artificial  and  destructive  economic 
burdens  on  these  types  of  transactions. 

The  10901  e.xemption  process  exists  today  only  in  an  ICC  regulation  which  could  be  repealed 
by  majority  vote  of  the  ICC.    Previous  to  the  November  elections,  the  ICC  had  signalled  that 
it  was  prepared  to  restrict  the  applicability  of  the  process  in  response  to  strong  pressure  from 
organized  labor,  which  has  long  opposed  the  concept  of  feeder  railroads  operating  outside  the 
scope  of  national  collective  bargaining  agreements  (although  many  feeder  lines  operate  with 
union  employees),  and  has  staunchly  opposed  any  "weakening"  of  labor  protection,  regardless 
of  how  noble  the  purpose.    Individual  10901  exemption  cases  are  sometimes  opposed  by  third 
party  rail  carriers  seeking  to  retain  competitive  advantage.   With  the  future  uncertain,  it  is 
time  to  make  the  10901  e.xemption  process  permanent  through  legislation. 

Had  the  10901  exemption  process  been  in  place  during  the  railroad  crisis  in  the  1970's, 
thousands  of  miles  of  rail  line  abandoned  at  that  time  would  undoubtedly  be  functioning 
today  as  part  of  viable  regional  carriers.    Hundreds  of  communities  which  lost  service  at  that 
time  would  still  enjoy  the  development  and  employment  benefits  of  freight  rail  service.    By 
writing  the  10901  exemption  process  into  law,  Congress  can  ensure  the  maximum  amount  of 
rail  service  in  the  future. 

D.    Abandonments 

Just  as  entry  into  the  railroad  industry  has  been  made  difficult  by  Federal  regulation,  so  has 
e.xit.    Abandonment  of  rail  lines  requires  extensive  proceedings,  expensive  fee  payments,  and 
significant  opportunity  for  third  party  intervention.   This  is  especially  problematic  for  regional 
carriers,  because  if  they  are  unable  to  profitably  operate  a  rail  line,  there  is  usually  little  doubt 
that  the  line  is  simply  uneconomic  and  should  be  abandoned  if  no  interested  party  is  willing  to 
purchase  the  line  or  subsidize  its  continued  operation. 

Abandonments  are  naturally  unpopular,  and  the  current  process  provides  substantial 
opportunity  for  political  discontent  to  translate  into  a  private  mandate.    Even  when 
abandonment  is  eventually  allowed,  the  process  is  frequently  time  consuming  and  costly 
beyond  any  reasonable  standard.    Fmally,  a  process  known  as  the  Feeder  Line  Development 
Program  provides  an  opportunity  for  confiscation  of  property  and  franchise  value.    The 
abandonment  process  needs  to  be  streamlined  and  reformed  in  the  following  manner. 

1.  There  should  be  a  short  and  strict  timetable  for  the  disposition  of  abandonment  filings 
where  certain  economic  threshold  issues  are  met.   This  would  be  similar  to  the  10901 
E.xemption  process  for  line  acquisitions.    Railroads  should  not  have  to  pay  the  current 
SI  1,600  filing  fee  to  abandon  lines.    No  other  business  in  the  country  must  pay  the 
government  a  fee  to  curtail  or  cease  operations. 

2.  The  ability  of  third  parties  to  delay  abandonments  must  be  grounded  in  a  realistic  set  of 
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economic  facts,    .\lternatively,  if  the  economics  of  a  line  are  prohibitive,  the  protestant 
must  bear  the  cost  of  the  case.    Public  interest  considerations  such  as  "potential  traffic" 
should  not  be  sufficient  grounds  to  deny  abandonment  authority,  unless  the  owner  is 
fully  compensated  for  losses  incurred  waiting  for  the  "potential  traffic"  to  develop. 

3.  The  Feeder  Line  Development  Program  has  been  abused  by  those  attempting  to  use  the 
ICC  to  block  abandonments  or  force  line  sales  below  market  value.    In  some  cases  the 
program  has  been  used  to  force  the  sale  of  lines  the  owner  desires  to  retain.    This  is  a 
classic  example  of  a  program  instituted  with  the  best  of  intentions  that  has  become  a 
haven  for  scam  artists.   The  program  should  be  eliminated. 

4.  No  labor  protection  should  be  imposed  on  abandonments. 

While  it  may  seem  contrary  to  the  public  interest  to  make  abandonment  easier  to  accomplish, 
in  fact  it  is  very  much  good  public  policy  to  do  so.    Rail  lines  are  purchased  by  companies 
seeking  to  make  a  satisfactory  financial  return;  one  of  the  main  criteria  for  investment  is  risk, 
and  the  cost  of  mistakes.    By  making  the  cost  of  abandonment  high,  current  policy  dissuades 
entrepreneurs  from  taking  a  chance  on  a  line  which  may  be  a  close  proposition.    If  such  a  line 
is  not  sold,  however,  the  alternative  is  for  certain  abandonment  by  the  would  be  seller. 
Parado.xically,  by  making  abandonment  easier,  Congress  will  ensure  that  the  minimum 
number  of  lines  actually  is  abandoned. 

E.    Other  Policy  Issues 

The  unique  aspects  of  the  railroad  industry  give  rise  to  some  areas  of  regulation  that  have  no 
parallel  in  other  industries.    More  than  500  regional  and  local  railroads,  together  with  12 
Class  I  carriers  utilize  1.2  million  frieght  cars  to  provide  seamless  transportation  to  the 
shippers  of  the  nation.   These  carriers  connect  with  each  other  and  at  the  same  time  enter 
into  vigorous  competition  against  each  other.    This  results  in  unique  carrier  to  carrier 
relationships  that  have  no  parallel  in  other  industries.    Federal  regulation  of  such  issues  as  car 
supply,  interchange  and  joint  rates  contribute  to  this  seamless  transportation  system  and 
should  be  maintained. 

Likewise,  there  are  issues  of  state  law  pre-emption  which  are  unique  to  the  railroad  industry, 
as  well  as  the  treatment  of  government-sponsored  operations  using  private  railroad  lines, 
principally  Amtrak.    In  addition,  as  a  consequence  of  the  necessity  to  share  facilities, 
equipment  and  information  and  to  cooperate  in  the  interchange  and  movement  of  traffic, 
there  continues  to  be  a  need  for  different  application  of  anti-trust  laws  to  railroads,  including  a 
balancing  of  public  interest  and  a  safe  harbor  for  certain  transactions.    RRA  supports  the 
continuation  of  these  regulations. 

Where  regulation  is  to  be  retained,  it  is  imperative  that  it  be  administered  in  a  competent 
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manner  insulated  from  political  considerations.   Therefore,  if  the  ICC  is  to  be  eliminated,  as 
many  have  proposed.  RRA  would  like  to  see  the  following: 

•  Remaining  railroad  regulation  (with  the  possible  exception  of  Class  I 
mergers  which  are  not  of  primary  concern  to  regional  railroads)  moved 
to  the  Department  of  Transportation,  but  in  a  new  independent  section 
dedicated  strictly  to  railroad  commerce  issues. 

•  The  new  section  given  administrative  independence  ("FERC  Model"), 
with  decisions  on  the  record,  based  on  evidence,  with  appeals  directly 
to  the  federal  court  system  as  is  the  case  with  ICC  decisions  today. 

•  Complete  insulation  of  the  new  section  from  potential  conflicts  of 
interest  involving  highway  or  waterway  regulation,  Amtrak,  High  Speed 
Rail,  Commuter  Rail,  or  other  government-funded  operations  over 
private  rail  lines. 

In  addition,  the  new  regulatory  body  should  be  chartered  and  tasked  to  avoid  the  significant 
process  problems  historically  associated  with  the  ICC.  Many  of  these  are  not  so  much  the 
fault  of  the  current  Commission  but  of  the  historical  regulatory  process.    A  description  of 
several  of  those  process  problems  and  suggested  solutions  follow.    Any  regulatory  authority 
which  is  retained  should  be  executed  in  a  reliable,  timely  and  consistent  fashion.  This  is  an 
ideal  time  to  correct  the  flaws  in  the  system  that  stand  in  the  way  of  those  goals.    RRA 
believes  that  curtailment  of  the  worst  process  abuses  will  actually  enable  greater  financial 
savings  to  the  government  by  expediting  proceedings  and  significantly  reducing  filings. 

II.    PROCESS  ISSUES 

A.  Timetables  for  Action 

There  needs  to  be  stricter  timetables  for  action  in  abandonment  cases  and  in  decisions  arising 
out  of  certain  line  sales,  forced  crossings,  etc.   As  shown  in  the  e.xamples  below,  these  cases 
are  allowed  to  drag  on  far  too  long. 

B.  Ability  to  Bring  a  Case 

Today,  the  ICC  can  be  a  forum  for  harassment.    Cases  can  be  presented  on  just  about  any 
basis.    Even  the  smallest  litigants  can  eliminate  a  regional  railroad's  ability  to  raise  money, 
distract  management  from  key  operating  tasks  and  create  huge  legal  defense  bills  .    There  are 
no  sanctions  for  misrepresenting  the  facts  in  a  case,  or  even  for  lying.    Likewise,  it  is  far  too 
easy  to  file  information  after  all  evidence  is  due,  requiring  yet  more  delay  and  legal  cost  in 
order  rebut  that  information. 
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There  is  very  little  precedent  value  in  the  ICC's  routine  cases.    Every  applicant  has  to  go 
through  the  same  lengthy  and  expensive  process  even  though  the  same  set  of  facts  have  been 
decided  upon  in  countless  previous  cases.    This  has  been  especially  true  in  "petition  to  revoke" 
process  under  Section  10901. 

Examples  of  A.  and/or  B.  Above 

1.  SouthRail  attempted  to  abandon  75  miles  from  Waynesboro  to  Mobile,  Alabama. 

•  28  month  process 

•  No  on  line  shipper  opposition 

•  One  shipper  sending  6  cars/year  over  line  organized  the  politicians'  submission  to 
ICC 

•  Abandonment  filed  at  end  of  1989;  field  hearings  in  1990;  ALJ  turned  down 
abandonment  in  June  1990  and  appealed  to  full  ICC  at  that  time;  ICC  required 
further  submissions  and  did  not  grant  abandonment  until  spring  of  1991;  appealed 
and  court  arguments  in  1991;  court  decision  upholding  abandonment  in  May  1992. 

2.  Arkansas  Midland  embargo  of  50  miles  at  the  end  of  their  system. 

•  embargoed  in  January  1994  for  poor  track  conditions  due  to  washout. 

•  Shipper  suit  at  ICC  seeking  directed  service,  SI  million  in  damages,  forced  sale 
including  sale  of  contiguous  piece  of  rail  line  serving  the  railroad's  largest  customer. 

•  Attempt  by  AM  to  lease  line  to  third  party  rejected  by  ICC. 

•  March  1994  petition  to  sell  at  NLV  has  been  left  undecided  by  ICC  to  this  date. 

3.  Louisville  &  Indiana  acquisition  of  appro.\imately  1 15  miles         f"rom  Conrail. 

•  standard  10901  e.\emption  filed  in  December  1993 

•  on  the  basis  of  a  pro  forma  union  protest,  the  ICC,  by  a  2-2  split  vote,  denied  union 
petition  to  stay  transaction  on  March  1 1,  1994 

•  discovery  ensued  over  petition  to  revoke  exemption 

•  every  former  Conrail  employee  on  the  lines  L&I  acquired  was  offered  first  preference 
in  hiring  and  all  were  able  to,  and  did  e.xercise  seniority  on  Conrail,  thus  declining 
employment  on  L&I 

•  L&I  and  union  sent  joint  letter  to  ICC  on  August  15.  1994  asking  for  a  Commission 
decision  on  the  merits 

•  case  still  pending  before  ICC,  with  no  explanation  for  delay 

4.  Gateway  Western  request  to  build  a  short  connecting  track  between  its  existing  main 
line  and  a  CSXT  yard  in  St  Louis. 

•  routine  notice  of  e.xemption  to  relocate  rail  line  filed  on  August  14,  1991 

•  Terminal  Railroad  Assn.  of  St.  Louis  objected  to  proposed  crossing  of  its  line,  even 
though  GW  had  contractual  right  to  cross  TRASL's  line.  (SP  later  joined  in 
opposition) 

•  Unwilling  to  let  parties'  contract  resolve  matters,  the  ICC  directed  GW  to  file 
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construction  and  crossing  petitions,  which  GW  did  on  October  13,  1992. 

Seven  months  later,  ICC  approved  construction  petition,  but  asked  for  limited 

additional  information  on  traffic  crossing  petition 

GW  filed  all  additional  information  within  30  days  and  all  filings  by  all  parties  were 

submitted  by  September  16,  1993 

On  December  21,  1993,  SP  withdrew  from  case,  as  settlement  reached  with  GW.    SP 

h?d  been  primary  opponent 

No  decision  issued  by  ICC  until  November  28,  1994. 
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STATEMENT  OF  THE  HONORABLE  GAIL  MCDONALD 

CHAIRMAN 

INTERSTATE  COMMERCE  COMMISSION 

BEFORE  THE  RAILROAD  SUBCOMMITTEE 

COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE 

FEBRUARY  22,  1995 


Madam  Chairman  and  distinguished  members  of  the 
Subcommittee,  I  am  Gail  McDonald,  Chairman  of  the  Interstate 
Commerce  Commission  (ICC) .   Joining  me  in  submitting  the 
Commission's  testimony  this  morning  are  my  colleagues,  Vice 
Chairman  Linda  Morgan,  Commissioner  J.J.  Simmons,  and 
Commissioner  Gus  Owen.   Following  my  brief  statement,  we  all  will 
be  pleased  to  answer  any  questions  that  you  may  have. 

Overview 

We  appreciate  the  opportunity  to  review  with  the 
Subcommittee  the  rail  regulatory  framework  which  the  ICC  is 
currently  responsible  for  administering  under  the  Interstate 
Commerce  Act.   Rail  transportation  is  clearly  integral  to  the 
movement  of  goods  across  the  nation  and  critical  to  the  country's 
economic  growth  and  development.   Thus,  it  is  important  to  have  a 
financially  healthy  and  competitive  rail  industry  that  provides 
efficient  service  at  reasonable  prices.   Because  economic 
regulation  clearly  affects  the  way  in  which  these  transportation 
goals  are  attained,  decisions  about  the  future  of  the  ICC's  rail 
functions  should  not  be  taken  lightly. 

In  reviewing  the  Commission's  rail  functions,  it  is 
important  to  remember  the  basis  for  the  ICC's  current  authority. 
In  the  years  before  1980,  the  rail  industry  was  in  serious 
financial  decline,  with  continuing  bankruptcies  and  deteriorating 
service.   The  Staggers  Act  of  1980  (Staggers  Act)  was  enacted  to 
reverse  this  trend  by  eliminating  unnecessary  regulation  that  was 
stifling  growth  and  efficiency,  while  retaining  regulatory 
oversight  where  market  forces  would  not  ensure  competitive 
service  at  reasonable  rates. 

The  Staggers  Act  has  worked  well  in  achieving  those  goals. 
The  railroad  industry  is  enjoying  economic  growth;  it  is  more 
financially  stable  and  more  competitive;  and  it  is  offering  much 
improved  service  at  more  reasonable  rates.   In  promoting  these 
results,  the  ICC  has  been  careful  to  implement  the  law  in  such  a 
way  as  to  streamline  regulation  and  achieve  a  balance  between  the 
revenue  needs  of  the  carriers  and  the  interests  of  users  of  rail 
service . 

In  balancing  these  sometimes  competing  interests  in  its 
implementation  of  the  Staggers  Act,  the  ICC  has  been  attentive  to 
the  ever-changing  transportation  marketplace  and  the  need  for 
regulatory  oversight  to  respond  to  and  reflect  change.   In 
particular,  the  ICC  has  used  the  rail  exemption  authority 
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provided  under  the  Staggers  Act  to  further  deregulate  where  the 
marketplace  was  adequate  to  ensure  competitive  service  at 
reasonable  rates.  The  ICC  has  continued  to  limit  its  regulatory 
interference  and  to  streamline  regulatory  procedures.   In  the 
area  of  maximum  rate  regulation,  for  example,  it  has  established 
a  set  of  standards  to  ensure  that  only  truly  captive  shippers 
have  access  to  relief  from  unreasonably  high  rates.   It  has 
facilitated  abandonments,  line  sales,  and  line  constructions  to 
permit  railroads  to  shed  unprofitable  lines  while  at  the  same 
time  ensuring  that  important  rail  service  can  continue  to  be 
provided.   It  has  helped  to  move  the  car  hire  issues  to  the 
private  sector  to  be  resolved  between  the  affected  parties. 

In  short,  the  Staggers  Act  has  provided  for  significant 
regulatory  reform,  and  the  Commission  as  an  independent  forum  has 
balanced  the  varying  interests  in  ensuring  that  the  regulatory 
freedoms  promoted  in  the  Act  are  realized.   Future  regulatory 
oversight  of  the  rail  industry  must  not  be  so  restrictive  as  to 
hamper  the  railroads'  ability  to  compete  effectively  and  to 
recover  their  costs  and  realize  appropriate  profits.   At  the  same 
time,  certain  oversight  is  necessary  to  ensure  that  the  public  is 
protected,  but  only  where  carriers  are  in  a  position  to  abuse 
market  power. 

Rail  Exemption  Authority 

Overarching  all  other  rail  regulatory  programs  is  the  broad 
directive  under  the  Staggers  Act  to  exempt  rail  carriers, 
services,  and  transactions  from  regulatory  scrutiny  where  the 
agency  finds  that:  (1)  regulation  is  not  necessary  to  carry  out 
the  rail  transportation  policy,-  and  (2)  either  a)  the  transaction 
or  service  is  of  limited  scope  or  b)  regulation  is  not  necessary 
to  protect  shippers  from  the  abuse  of  market  power. 

The  ICC  has  used  this  exemption  authority  aggressively  and 
extensively.   It  has  exempted  from  regulation  numerous 
commodities,  services,  and  types  of  transactions,  both 
individually  and  by  class.  Commodities  and  services  that  have 
been  exempted  include  all  traffic  moving  in  boxcars  or  in 
"piggyback"  (trailer-on-f latcar/container-on-f latcar)  service, 
and  a  long  list  of  individual  commodities,  such  as  motor 
vehicles,  fresh  fruits  and  vegetables,  and  lumber.   The  ICC  also 
has  exempted  from  all  or  parts  of  its  regulation  several  broad 
classes  of  transactions,  including  securities  issuances;  trackage 
rights;  intracorporate  transactions  and  joint  relocation 
projects;  line  sales  to  new  railroads;  the  abandonment  of  rail 
lines  that  do  not  generate  any  traffic;  and  the  creation  of 
interlocking  directorates. 

The  rail  general  exemption  authority  is  an  important 
regulatory  tool  that  has  enabled  the  ICC  to  regulate  only  to  the 
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extent  necessary  to  advance  the  national  transportation  policy. 
The  exemption  mechanism  allows  for  elimination  of  regulatory 
burdens  without  requiring  Congress  continuously  to  reexamine  the 
statute . 

Other  Rail  Functions 

Continued  regulatory  oversight  of  the  rail  industry 
continues  to  be  necessary  and  appropriate  under  certain 
circumstances  for  several  reasons.   First,  given  the  rail 
industry's  economic  characteristics  (very  high  fixed  investment 
costs  and  substantial  barriers  to  entry) ,  it  is  possible  that 
railroads  may  be  able  to  exercise  monopoly  power  over  certain 
traffic  dependent  upon  rail  transportation.   Regulatory  oversight 
in  the  areas  of  rate  reasonableness  and  competitive  access 
(including  the  ability  of  new  lines  to  cross  existing  rail  lines) 
thus  is  important  to  protect  captive  shippers  and  connecting 
carriers  from  potential  abuses  of  this  marl^et  power.   With  the 
potential  for  market  concentration  in  the  rail  industry, 
regulatory  oversight  should  also  include  consolidations,  trac)<age 
rights,  line  transfers,  and  lines  sales  to  noncarriers  (often  the 
affiliates  or  exclusive  feeder  lines  for  larger  carriers) . 

Second,  the  dependence  of  our  nation's  economy  on  rail 
transportation  of  essential  raw  materials  ma)<;es  the  network  of 
rail  lines  an  important  national  resource  and  the  smooth 
provision  of  uninterrupted  service  over  those  lines  a  matter  of 
national  importance.   The  nation  has  an  interest  in  the 
availability  and  operation  of  these  lines  that  transcends  the 
interests  of  the  particular  company  that  owns  or  operates  the 
lines  (or  even  the  shippers  that  currently  utilize  them) .   The 
existing  regulatory  oversight  of  interchange  and  abandonments, 
for  example,  are  intended  to  advance  these  objectives. 

Third,  federal  preemption  of  other,  more  narrow  or  more 
parochial  regulation  of  the  rail  industry  protects  the  national 
rail  network.   One  important  aspect  of  federal  preemption  is 
immunizing  from  the  federal  antitrust  laws  certain  railroad 
activities  that  might  not  pass  a  strict  antitrust  analysis  but 
provide  overriding  benefits  or  efficiencies  (and  which,  through 
regulation,  can  be  adequately  conditioned,  monitored,  and  later 
corrected  if  necessary) .   Such  activities  include  consolidations, 
line  transfers,  trackage  rights,  and  pooling  agreements.   Federal 
regulation  also  supersedes  state  and  local  laws  that  could 
otherwise  be  used  to  effectively  block  beneficial  railroad 
activities,  such  as  rail  line  constructions  and  abandonments  and 
other  restructuring. 

Fourth,  federal  regulation  ensures  needed  uniformity  and 
cooperation  in  the  use  of  a  rail  network  that  is  comprised  of 
many  carriers  operating  across  many  jurisdictional  boundaries. 


In  this  regard,  the  dispute  resolution  functions  are  essential 
regulatory  features  in  the  rail  area,  because  they  affect  not 
merely  the  immediate  interests  of  the  parties,  but  also  the 
public  interest  in  continued  availability  of  rail  service. 

While  regulatory  oversight  of  the  rail  industry  should  be 
continued,  we  should  be  mindful  of  areas  of  rail  regulation  that 
are  outdated  and  can  safely  be  eliminated.   First,  we  note  that 
the  ICC  has  aggressively  used  its  exemption  authority  to  this 
end,  and  we  believe  that  the  exemption  authority  should  be 
retained,  as  it  provides  a  practical  way  in  which  regulation  can 
be  minimized.   In  addition,  various  provisions  of  the  statute, 
designed  to  address  antidiscrimination  concerns,  have  lacked  any 
practical  utility  for  some  time.   These  include  the  statutory 
rate  equalization  provisions,^  the  long-haul/short-haul 
restrictions,^  and  the  antidiscrimination  provisions  relating  to 
recyclable  commodities.-'   The  special  rate  cap  for  recyclable 
commodities''  may  also  no  longer  be  necessary  to  achieve 
Congress'  purpose.   Special  regulation  of  securities  issuances  by 
railroads,-  long  exempted  from  ICC  regulation,  is  another 
program  that  may  be  safely  eliminated  because  there  is  adequate 
regulatory  protection  outside  the  transportation  laws. 
Similarly,  continued  federal  regulation  of  the  discontinuance  of 
rail  passenger  services  that  are  not  provided  by  Amtrak'  seems 
unnecessary,  since  those  operations  raise  purely  local  or 
regional  concerns  that  can  be  better  addressed  through 
appropriate  local  and  regional  bodies.   In  addition,  procedures 
for  the  valuation  of  rail  property'  may  be  eliminated  because 
the  ICC  no  longer  relies  on  independent  field  valuations. 
Furthermore,  in  this  age  of  intermodalism,  the  prohibition 
against  railroad  control  of  a  water  carrier  operating  through  the 
Panama  Canal,*  and  the  special  restrictions  against  railroad 


49  U.S.C.  10741 (b) . 

49  U.S.C.  10726  . 

49  U.S.C.  10710,  10731 (a) - (d) . 

49  U.S.C.  10731  (e)  . 

49  U.S.C.  11301. 

49  U.S.C.  10908,  10909. 

49  U.S.C.  10781,  10782,  10783,  10785. 

49  U.S.C.  11321. 
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control  of  any  water  carrier'  or  motor  carrier,""  are  outdated. 

Need  For  Independent  Forum  for  Rail  Regulatory  Oversight 

Given  our  conclusion  that  continued  federal  regulatory 
oversight  of  the  rail  industry  seems  appropriate,  a  further  issue 
to  be  addressed  is  whether  that  function  should  be  performed  by 
the  executive  branch  or  whether  an  independent  regulatory  body 
continues  to  be  required."   In  our  view,  rail  regulation  can 
best  be  effected  through  an  independent  forum  for  the  following 
three  reasons:   (1)  given  the  nature  of  the  regulatory  decisions 
that  are  made,  affected  shippers,  carriers,  and  communities  need 
assurance  that  the  decisions  are  impartial;  (2)  the  underlying 
policies  involved  should  be  applied  consistently  from 
administration  to  administration;  and  (3)  in  certain  cases  some 
part  of  the  executive  branch  has  a  pecuniary  interest  in  the 
outcome  of  the  case. 

With  respect  to  the  need  for  impartiality,  we  do  not  suggest 
that  the  executive  branch  is  not  able  to  decide  cases  fairly  and 
expertly.   However,  the  potential  is  there  for  the  outcome  of  a 
regulatory  decision  to  be  directly  affected  by  political 
considerations . 

Subjecting  the  process  to  political  influence  within  the 


'      Id. 

"   49  U.S.C.  11344 (c) . 

"  Congress  has  tended  to  utilize  independent  regulatory 
agencies  when  exercising  its  Commerce  Clause  powers  to  regulate 
most  economic  matters  unrelated  to  safety  (as  well  as  some 
instances  of  safety  regulation,  as  with  the  Nuclear  Regulatory 
Commission) .  Leading  examples  are  the  Federal  Reserve  Board, 
Securities  and  Exchange  Commission,  Federal  Communications 
Commission,  Commodity  Futures  Trading  Commission,  Federal  Maritime 
Commission,  Federal  Trade  Commission,  National  Labor  Relations 
Board,  Federal  Energy  Regulatory  Commission,  and  the  ICC.  The  only 
notable  exception  was  Congress'  decision  to  transfer  the  Civil 
Aeronautics  Board's  functions  to  the  Department  of  Transportation 
(DOT) . 

Independent  agencies  have  been  used  outside  of  the  economic 
sphere  as  well,  for  programs  that  Congress  has  sought  to  insulate 
from  political  pressure.  Examples  include  the  Federal  Election 
Commission,  the  Consumer  Product  Safety  Commission,  and  (most 
recently)  the  Social  Security  Administration.  Indeed,  insulation 
from  political  pressure  is  the  main  reason  for  the  creation  and 
continued  existence  of  independent  regulatory  agencies.  See 
Humphrey's  Executor  v.  United  States,  295  U.S.  602,  624  (1935)  . 


428 


executive  branch  has  been  consistently  rejected  for  federal  rail 
regulation,  since  the  ICC  was  first  made  independent  in  1889 
(immediately  before  a  change  in  administration),"  and  each  time 
Congress  has  undertaken  a  fresh  study  of  the  issue.   The  Doyle 
Transportation  Study  Group  Report  in  1961,  which  recommended  the 
creation  of  DOT  to  coordinate  transportation  policy,  also 
recommended  keeping  transportation  economic  regulation  in  an 
independent  regulatory  agency."   Congress  adhered  to  this  view 
in  1966  when  it  created  DOT.'''   In  1971,  the  Ash  Council 
Report'^  once  again  squarely  rejected  the  idea  of  transferring 
transportation  regulatory  functions  into  DOT  rather  than  leaving 
them  in  an  independent  forum: 

Because  regulation  requires  constant  adjustment  of  the 
rights  of  private  parties  and  evenhanded  administration 
in  the  interest  of  carriers,  shippers,  and  the  public, 
decisions  of  this  kind  should  not  be  the  product  of 
expediency  or  political  influence. 

Moreover,  .  .  .  the  conflict  inherent  in  both 
regulating  and  promoting  an  industry  will 
lead  to  compromising  both. 

When  Congress  revisited  the  subject  in  1977-78,  it  arrived  at  the 
same  conclusion:" 

The  adjudicatory  nature  of  many  rail  regulatory  decisions 
(such  as  ruling  on  shipper  rate  complaints,  resolving 
intercarrier  compensation  disputes,  or  setting  the  terms  for 
the  forced  sale  or  use  of  rail  lines  or  facilities)  makes 


"  Act  of  March  2,  1889,  ch.  382,  §7,  25  Stat.  855,  862 
(1889) . 

"  "National  Transportation  Policy:  Report  of  the  Committee 
on  Commerce,  United  States  Senate,  by  its  Special  Study  Group  on 
Transportation  Policies  in  the  United  States,"  H.R.  Rep.  No.  445, 
87th  Cong.  1st  Sess.  (1961)  . 

'"  H.R.  Rep.  No.  1701,  89th  Cong.,  2d  Sess  (1966),  reprinted 
in    1966  U.S.C. C.A.N.  3362,  3368. 

'^  "A  New  Regulatory  Framework:  Report  on  Selected 
Independent  Regulatory  Agencies,"  The  President's  Advisory  Council 
on  Executive  Organization,  January  1971,  at  77. 

'°  "Study  on  Federal  Regulation,  Volume  V:  Regulatory 
Organization,"  Committee  on  Governmental  Affairs,  United  States 
Senate,  S.  Doc.  91,  95th  Cong.  1st  Sess.,  December  1977,  at  109. 
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political  impartiality  indispensable.   Moreover,  the 
intensely  adversarial  nature  of  many  regulatory  matters  -- 
such  as  railroad  consolidations,  line  sales,  and  line 
construction  or  abandonment  proposals,  all  of  which  can 
spark  strong  opposition  from  competing  commercial  and/or 
local  shipper  and  community  interests,  as  well  as  deep  labor 
concerns  --  demands  insulation  from  political  pressure.   The 
integrity  of  the  decision-making  process  is  assured  by 
placing  it  in  a  nonpartisan  independent  body. 

On  the  issue  of  consistency,  a  bipartisan  independent  forum, 
particularly  one  with  members  whose  terms  are  staggered, 
provides  needed  continuity  of  policy  from  administration  to 
administration.   Both  railroads  and  shippers  often  must  make 
substantial  long-term  investments  in  plant  and  equipment  that 
could  be  greatly  affected  by  shifts  in  transportation  regulatory 
policies  from  administration  to  administration.   Investments 
could  be  affected  significantly,  for  example,  by  policy  changes 
with  respect  to  the  standards  of  reasonableness  for  rates  charged 
captive  shippers.   They  could  also  be  affected  by  inconsistent 
treatment  of  consolidations  and  other  restructuring.   The 
resolution  of  these  cases  in  an  independent  forum  is  more  likely 
to  result  in  a  consistent  approach  from  one  administration  to  the 
next,  fostering  long-term  transportation  stability. 

Finally,  numerous  cases  arise  in  the  rail  area  that  are 
unsuitable  for  decision  by  the  executive  branch  because  an 
executive  branch  agency  has  a  pecuniary  interest  in  the  outcome. 
For  example,  in  some  cases,  the  shipper  that  contests  the  rates 
or  practices  of  a  freight  railroad  is  an  executive  agency,  such 
as  the  Department  of  Defense  shipping  military  hardware,  the 
Department  of  Energy  shipping  nuclear  materials,  the  Department 
of  Agriculture  shipping  grain,  or  the  General  Services 
Administration  shipping  a  host  of  government  equipment  or 
supplies.   The  handling  of  such  disputes  by  an  independent  forum 
ensures  that  the  government  party  is  not  given  special 
treatment."   In  addition,  the  executive  branch  has  a 
substantial  conflicting  interest  that  makes  it  particularly 
unsuited  for  resolving  Amtrak  trackage  rights  compensation 
disputes.   The  Secretary  of  Transportation  sits  on  Amtrak' s  Board 
of  Directors,  and  the  DOT  administers  the  Amtrak  subsidy  program. 


"  In  those  situations,  handling  by  the  executive  branch  would 
create  not  only  the  potential  for  improper  influence  in  the 
decision-making  process,  but  also  the  potential  for  the  Department 
of  Justice  to  effectively  overturn  a  decision  that  is  unfavorable 
to  the  governmental  party's  interest  by  declining  to  defend  it  in 
court.  To  avoid  the  latter  result,  an  independent  regulatory  body 
generally  possesses  independent  litigating  authority. 
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clearly  there  are  benefits  from  decision-making  in  an 
independent  forum.   The  continued  resolution  of  railroad 
regulatory  issues  in  an  independent  forum  would  insulate  the 
decisional  process  from  changes  in  the  political  party  of  the 
executive  branch. 

Summary 

Because  our  country's  economy  depends  on  rail 
transportation,  the  rail  network  is  a  national  resource  in  which 
the  public  has  an  interest.   Federal  economic  regulatory 
oversight  of  freight  transportation  by  rail  carriage  is  necessary 
under  certain  circumstances,  and  an  independent  forum  is  best 
suited  to  perform  these  functions.   Regulatory  oversight  should 
continue  to  be  limited,  but  it  should  be  continued  where 
necessary  to  protect  captive  shippers  and  connecting  carriers 
from  potential  abuses  of  market  power.   Continued  regulatory 
oversight  ensures  that  the  interests  of  privately-owned  railroads 
do  not  subordinate  the  public's  interest  in  needed  service  at 
reasonable  rates.   In  addition,  federal  regulatory  oversight  is 
needed  to  preempt  local  or  state  control  of  the  rail  network,  so 
as  to  ensure  needed  uniformity  and  cooperation  in  the  use  of  a 
rail  network  comprised  of  numerous  carriers  operating  across  many 
jurisdictional  boundaries. 

The  Staggers  Act  fostered  streamlined  regulatory  oversight 
to  be  exercised  only  when  the  marketplace  cannot  ensure 
competitive  rail  service  at  reasonable  prices.   This  objective 
must  continue  to  be  promoted  by  whatever  framework  and  forum  are 
in  place  for  the  future. 
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STATEMENT  BY  MR.  GILBERT  M.  ROBERT 

EXECUTIVE  DIRECTOR,  FLORIDA  TRI-RAIL 

ON  BEHALF  OF  AMERICAN  PUBLIC  TRANSIT  ASSOCIATION 

BEFORE  THE  SUBCOMMITTEE  ON  RAILROADS 

HOUSE  TRANSPORTATION  AND  INFRASTRUCTURE  COMMITTEE 

HEARING  ON  THE  INTERSTATE  COMMERCE  ACT 

FEBRUARY  22,  1995 

CHAIRMAN  MOLINARI  AND  MEMBERS  OF  THE  SUBCOMMITTEE  ON  RAILROADS,  MY 
NAME  IS  GIL  ROBERT.  I  AM  THE  EXECUTIVE  DIRECTOR  OF  THE  FLORIDA 
TRI-COUNTY  COMMUTER  RAIL  AUTHORITY,  KNOWN  AS  "TRI-RAIL".  TRI-RAIL 
IS  A  THREE-COUNTY  COMMUTER  RAIL  AUTHORITY  CREATED  BY  THE  STATE  OF 
FLORIDA.  TRI-RAIL  HAS  BEEN  RUNNING  DAILY  COMMUTER  RAIL  SERVICE 
FROM  MIAMI  TO  WEST  PALM  BEACH  SINCE  1989.  THE  RAIL  CORRIDOR  ON 
WHICH  TRI-RAIL  OPERATES  IS  OWNED  BY  THE  STATE  OF  FLORIDA,  WHICH 
PURCHASED  IT  FROM  CSX  RAILROAD. 

I  AM  APPEARING  TODAY  ON  BEHALF  OF  THE  AMERICAN  PUBLIC  TRANSIT 
ASSOCIATION  AND  ITS  MEMBERS  WITH  COMMUTER  RAILROADS.   COMMUTER  RAIL 

AUTHORITIES  TODAY  ARE  ALL  SOME  FORM  OF  ENTITY  OF  STATE  GOVERNMENT, 
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INCLUDING  LOCAL  AND  REGIONAL  AUTHORITIES.  IN  1993,  THERE  WERE  OVER 
329  MILLION  PASSENGER  BOARDINGS  OF  STATE  COMMUTER  RAILROADS,  AN 
INCREASE  FROM  THE  PREVIOUS  YEAR.    TO  HELP  THAT  IN  PERSPECTIVE, 

AMTRAK  ANNUALLY  TRANSPORTS  ABOUT  22  MILLION  INTERCITY  PASSENGERS, 

ABOUT  7%  OF  THE  STATE  COMMUTER  RAIL  NUMBER. 

AS  WITH  ALL  MASS  TRANSIT,  COMMUTER  RAILROADS  PLAY  A  SIGNIFICANT 
ROLE  IN  RELIEVING  TRAFFIC  CONGESTION  AND  REDUCING  AIR  POLLUTION. 
A  FULL  RAIL  CAR  REMOVES  75  TO  126  CARS  FROM  TRAFFIC.  ONE  PERSON 
USING  MASS  TRANSIT  FOR  A  YEAR,  INSTEAD  OF  DRIVING  ALONE,  SAVES  OVER 
76  POUNDS  OF  POLLUTANTS  FROM  BEING  EMITTED. 

CHAIRMAN  MOLINARI,  MY  BASIC  MESSAGE  TODAY  IS  SHORT  AND  TO  THE 
POINT:  WHEN  THIS  SUBCOMMITTEE  WRITES  ITS  BILL  ADDRESSING 
INTERSTATE  COMMERCE  ACT  ISSUES,  PLEASE  CLEARLY  EXCLUDE  ALL  ST/iTE 
COMMUTER  RAIL  AUTHORITIES  FROM  THE  INTERSTATE  COMMERCE  ACT. 


THE  INTERSTATE  COMMERCE  ACT  WAS  WRITTEN  —  AS  WERE  MOST  RAILROAD 
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LAWS  —  DURING  A  TIME  WHEN  PASSENGER  RAIL  SERVICE  WAS  PROVIDED  BY 
PRIVATE  FREIGHT  RAILROADS.  THE  ORIGINAL  PURPOSE  OF  THE  INTERSTATE 
COMMERCE  ACT  OF  1887  WAS  PUBLIC  OVERSIGHT  FOR  THOSE  PRIVATE 
RAILROADS,  NOT  STATE  AND  LOCAL  TRANSPORTATION  AUTHORITIES. 

TODAY,  COMMUTER  RAILROADS  ARE  ALL  SUBJECT  TO  CLOSE  PUBLIC  SCRUTINY 
BY  STATE  AND  LOCAL  ELECTED  OFFICIALS  OVER  SUCH  MATTERS  AS  ROUTES, 
RATES,  AND  OTHER  PRACTICES  THAT  THE  INTERSTATE  COMMERCE  ACT 
REGULATES.  AN  ADDITIONAL  LAYER  OF  FEDERAL  ECONOMIC  OVERSIGHT  ON 
TOP  OF  THE  STATE  AND  LOCAL  OVERSIGHT  IS  REDUNDANT  AND  A  HISTORICAL 
ANACHRONISM. 

THE  ECONOMIC  REGULATION  OF  RAILROADS  MANDATED  BY  THE  INTERSTATE 

COMMERCE  ACT  WAS  INTENDED  TO  SAFEGUARD  CAPTIVE  SHIPPERS  AND  OTHERS 

DEPENDENT  UPON  THE  ACTIONS  OF  PRIVATE  FREIGHT  RAILROADS.   THERE  IS 

NO  PURPOSE  SERVED  BY  APPLYING  THIS  FEDERAL  REGULATORY  SCHEME  TO 

STATE  COMMUTER  RAILROADS  PROVIDING  ESSENTIALLY  LOCAL  PASSENGER 

SERVICES,   REGARDLESS   OF   WHETHER   THOSE   SERVICES   ARE   PROVIDED 
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INTERSTATE  OR  INTRASTATE.  ON  THE  OTHER  HAND,  SUBJECTING  STATE 
COMMUTER  RAIL  AUTHORITIES  TO  THIS  LAYER  OF  FEDERAL  ECONOMIC 
REGULATION  INCREASES  THEIR  COSTS,  WITHOUT  BENEFITS. 

I  WISH  TO  POINT  OUT  THAT  THE  ICC  ITSELF  RECOGNIZED  THIS  SAME  POINT 
IN  ITS  OCTOBER  25,  1994,  REPORT,  TITLED,  "STUDY  OF  INTERSTATE 
COMMERCE  COMMISSION  REGULATORY  RESPONSIBILITIES."  ON  PAGE  63  OF 
THAT  REPORT,  THE  ICC  CONCLUDED: 

IF  FEDERAL  REGULATION  OF  THESE  MOSTLY  COMMUTER  RAIL 
SERVICES  WERE  ELIMINATED,  THE  PRACTICES  AND  CONCERNS  OF 
SUCH  PASSENGER  CARRIERS  COULD-  EFFECTIVELY  BE  GOVERNED  BY 
THE  INVOLVED  STATE  OR  REGIONAL  BODIES. 
ACCORDINGLY,   WE  URGE  THAT  STATE  COMMUTER  RAIL  AUTHORITIES  BE 
CLEARLY  EXCLUDED  FROM  INTERSTATE  COMMERCE  ACT  JURISDICTION. 

MADAM  CHAIRMAN,  THANK  YOU  FOR  HAVING  A  COMMUTER  RAIL  WITNESS 
AT  TODAY'S  HEARING.   I  WILL  BE  HAPPY  TO  ANSWER  QUESTIONS. 
5560219. 51n 
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Good  morning  Madam  Chairwoman.  My  name  is  Fred  Sasser.  I  am 
president  of  Chicago  Freight  Car  Leasing  Company,  a  company  which 
owns  almost  4,000  cars  and  provides  those  cars  for  lease.  I  am 
also  chairman  of  the  RPI  Committee  on  Equipment  Leasing.  I  am  here 
this  morning  on  behalf  of  the  RPI  Committee  on  Equipment  Leasing 
and  the  RPI  Committee  on  Tank  Cars. 

The  Railway  Progress  Institute  is  the  international  trade 
association  of  the  railway  and  rail  rapid  transit  supply  indus- 
tries. The  railway  supply  industry  sells  more  than  $12  billion  in 
equipment,  supplies  and  services  to  the  nation's  rail  systems; 
employs  more  than  150,000  people  in  more  than  900  companies 
nationwide,  ranging  in  size  from  major  corporations  to  individual 
entrepreneurs;  and  owns,  operates  or  manages  almost  400,000  freight 
cars,  approximately  35  percent  of  all  freight  cars  in  service  on 
our  nation's  railroads  today.  This  includes  70  percent  of  the 
total  tank  car  population  of  194,000. 

It  is  important  to  note  that  privately-owned  cars,  cars  owned 
by  individual  shippers  or  leasing  companies,  have  become  a  larger 
and  larger  percentage  of  the  total  railcar  fleet.  In  1980  there 
were  1.7  million  cars  in  our  nation's  fleet;  440,552  or  26  percent 
were  privately-owned.  In  1993,  as  railroads  downsized  their 
fleets,  there  were  1.17  million  freight  cars;  497,586  or  42.5 
percent  were  privately-owned.  As  rail  ton-miles  increased  from  919 
billion  in  1980  to  over  1.1  trillion  in  1993,  private  railcars 
became  an  even  more  integral  part  of  our  nation's  freight  system. 

The  private  car  fleet  is  comprised  of  cars  owned  by  various 
companies  that  need  cars  to  ship  their  own  commodities  (such  as 
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coal,  grain,  paper,  chemicals,  and  other  goods  essential  to  the 
manufacturing  process) ,  and  companies  that  own  cars  and  provide 
these  cars  to  others  through  lease  arrangements. 

Leasing  companies  own  and  operate  almost  400,000  cars.  RPI ' s 
Committee  on  Equipment  Leasing  membership  owns  approximately 
321,000  of  these  cars. 

There  is  a  unique  relationship  between  the  freight  railroads 
and  the  private  car  owners. 

The  railroad  industry  has  not  taken  upon  itself  the  responsi- 
bility to  supply  all  the  railcars  required  for -the  traffic  it 
moves.  For  example,  railroads  own  very  few  tank  cars  relying  on 
others  to  provide  this  equipment.  Therefore,  railroads  rely  on  its 
customers  and  outside  investors  to  supply  a  very  substantial 
portion  of  the  railcar  fleet.  Yet  the  fact  of  the  matter  is 
railroads  own  the  right-of-way,  locomotives  and  employ  the  workers 
that  get  the  trains  over  the  road. 

The  relationship  between  the  railroads  and  private  car  owners 
is  governed  by  aspects  of  the  Interstate  Commerce  Act  an^^.  disagree- 
ments between  the  two  are  adjudicated  by  the  Interstate  Commerce 
Commission. 

While  RPI  has  no  position  on  whether  the  ICC  should  continue 
to  exist,  should  Congress  sunset  the  ICC,  we  believe  certain 
aspects  of  its  economic  oversight  of  the  railroad  industry  need  to 
be  continued. 

Specifically,  we  feel  that  mandatory  interchange  and  oversight 
of  car  hire  are  two  aspects  of  the  Interstate  Commerce  Act  that 
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need  to  be  continued.   We  also  believe  that  a  central  point  for 
recordation  of  liens  needs  to  be  retained  as  well. 
MANDATORY  INTERCHANGE 

Through  their  common  carrier  obligation,  railroads  are 
required  to  interchange  cars  freely  from  railroad  to  railroad. 

We  believe  the  elimination  of  the  mandatory  interchange 
requirements  would  place  a  railcar  provider  in  an  unfair  bargaining 
position.  The  railcar  provider  could  be  a  shipper  supplying 
railcars  he  owns  or  leases,  or  another  carrier  tendering  a  loaded 
car  in  transit.  Without  mandatory  interchange,  a  railroad  could 
refuse  to  handle  the  railcar  under  any  conditions. 

Numerous  shippers  are  located  on  rail  lines  where  they  are 
served  by  only  one  carrier,  with  the  physical  realities  of 
railroading  prohibiting  another  railroad  from  offering  any 
alternate  way  for  the  shipper  to  move  his  traffic.  For  many  bulk 
commodities  using  alternate  transportation  modes  is  not  feasible. 
For  example,  the  cost  of  trucking  a  heavy  bulk  commodity  such  as 
grain  to  another  railhead  or  an  inland  port  will  render  many 
commercial  transactions  void.  These  shippers  need  to  know  their 
shipments  will  be  handled  in  an  expedited  manner  by  our  nation's 
rail  systems  and  mandatory  interchange  allows  that. 

Furthermore,  railroads  have  made  great  strides  in  recent  years 
to  offer  a  seamless  transportation  network.  Elimination  of 
mandatory  interchange  could  wreck  havoc  with  this  seamless  system, 
creating  unneeded  roadblocks  in  the  transportation  delivery  service 
to  our  nation's  manufacturing  facilities. 
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Elimination  of  mandatory  interchange  throws  the  railcar 
providers  into  a  great  period  of  uncertainty  at  a  time  when  the 
railroad  industry  continues  to  rely  more  and  more  on  privately- 
owned  cars. 

CAR  HIRE  REGULATION 

The  Interstate  Commerce  Act  requires  oversight  of  compensation 
systems  for  the  use  of  railcars  to  ensure  that  the  railcar  owner 
has  the  opportunity  to  recover  his  cost-of-ownership  over  the  life 
of  the  investment. 

It  is  also  this  aspect  of  the  Interstate  Commerce  Act  that 
allows  private  companies  to  purchase  new  railcars  (a  substantial 
investment  as  the  average  cost  of  a  new  car  in  1993  was  over 
$60,000),  knowing  that  a  mechanism  is  in  place  to  recover  the 
investment  in  the  car.  Fueled  by  purchases  of  private  car  owners, 
our  nation's  freight  car  builders  have  enjoyed  a  strong  recovery, 
delivering  over  50,000  cars  last  year,  up  from  a  low  of  6,000  cars 
in  the  early  1980 's. 

The  removal  of  any  kind  of  compensation  oversight  places  the 
railcar  provider  in  an  unfair  bargaining  position  with  a  railroad, 
with  vastly  greater  economic  power  and  physical  control  over 
shippers.  Without  oversight  of  the  compensation  system  being  used 
by  the  industry,  a  railroad  could  arbitrarily  eliminate  or  reduce 
payment  of  compensation  to  owners  of  railcars  the  railroad  uses  to 
generate  revenues  for  itself.  Again,  because  of  the  physical 
realities  of  railroading,  alternate  modes  of  transportation  may  not 
be  economically  feasible. 
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Since  railroads  can  and  do  refuse  to  supply  some  railcars 
required  to  move  a  variety  of  commodities,  a  shipper  or  connecting 
carrier  often  fills  the  void  by  providing  railcars.  There  is  a 
continuing  need  for  a  recognized  mechanism  to  recoup  the  cost-of- 
ownership  of  such  shipper-supplied  cars.  Remember  that  over  40 
percent  of  the  nation's  railcar  fleet  is  supplied  by  shippers  and 
outside  investors. 

The  ICC  has  made  it  clear  in  the  past  that  it  preferred  to  see 
the  industry  develop  a  system  that  would  be  market-based  and  meet 
the  requirements  of  its  car  hire  regulations  on  a  long-term  basis. 
To  that  end,  the  industry  has  just  invested  a  tremendous  amount  of 
time  and  effort  to  achieve  and  install  a  deprescribed  system  for 
railroad-marked  cars  that  meets  ICC's  parameters.  This  market- 
based  system  permits  railroads  to  use  market-based  economics  to 
control  the  type  of  railcar  that  moves  across  its  lines.  There  is 
backup  arbitration  for  small  shippers  and  short  lines. 

The  Interstate  Commerce  Act  has  also  allowed  railroads, 
shippers,  and  tank  car  owners  to  enter  into  a  mileage  allowance 
agreement.  Ex  Parte  328,  the  private  tank  car  allowance  agreement, 
is  a  mileage  compensation  agreement  negotiated  by  the  three  parties 
that  has  served  the  industry  since  1979. 

On  most  other  privately-marked  cars,  individual  railroads  have 
been  permitted  to  make  unilateral  adjustments  through  the  privilege 
of  independent  action  to  change  the  compensation  they  pay. 
However,  the  Interstate  Commerce  Act  provides  for  federal  review  of 
such  actions. 
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However,  the  Interstate  Commerce  Act  provides  for  federal  review  of 
such  actions. 

With  private  owners  being  such  an  important  factor  in  the 
continuing  investment  in  the  nation's  railcar  fleet,  they  need  to 
know  that  industry-wide  car  hire  oversight  will  continue  to  exist. 

Elimination  of  this  oversight  will,  of  course,  still  allow  car 
owners  to  carry  any  disputes  to  the  courts.  This  is  an  unaccept- 
able alternative  as  court  costs  are  prohibitive  and  courts  often 
take  years  to  reach  a  decision.  The  current  system  is  much 
preferable  and  a  fairer  method  of  adjudicating  problems. 

Finally,  with  no  method  of  compensation  in  place  for  car 
providers,  there  will  be  no  incentive  for  them  to  purchase  new 
cars.  This  would  have  a  devastating  effect  on  the  freight  car 
manufacturers . 

RECORDATION  OF  LIENS 

Currently,  liens  on  railcar  purchases  are  maintained  in  a 
central  facility  at  the  ICC,  allowing  easy  access  to  records  for 
those  who  are  considering  a  purchase  of  these  cars.  Central 
recording  keeps  an  equipment  supplier  from  having  to  file  UCC  forms 
in  every  state.   Some  states  could  require  multiple  filings. 

This  is  an  important  function  that  needs  to  be  maintained  by 
the  federal  government.  The  modest  cost  could  easily  be  covered  by 
user  fees. 


#  #  # 


442 


ADDITIONS  TO  THE  RECORD 
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Of  Counsel: 

Augello.  Pezold  &  Hirschmann 
120  Main  Street 
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TESTIMONY  OF 
WILLIAM  J.  AUGELLO,  ESQ. 
My  name  is  William  J.  Augello  of  the  law  firm  of  Augello,  Pezold  and  Hirschmann, 
P.C.,  Huntington,  New  York.    I  am  testifying  today  as  Executive  Director/General  Counsel  to 
the  Transportation  Claims  and  Prevention  Council,  Inc. 

I.    PURPOSE 
The  purpose  of  the  Council's  testimony  is  to  urge  the  retention  of  the  Carmack 
Amendment  (49  U.S.C.  §§  11707  and  10730). 

II.  THE  COUNCIL'S  INTEREST 
The  Transportation  Claims  and  Prevention  Council,  Inc.  is  a  not-for-profit  trade 
association  consisting  primarily  of  the  traffic  and  claims  management  personnel  of  approximately 
500  firms  that  ship  their  goods  in  interstate,  intrastate  and  foreign  commerce.  The  Council's 
members  are  generally  the  employees  charged  with  responsibility  for  administering  all  claims, 
including  undercharge,  overcharge,  cargo  insurance,  and  claims  for  loss,  damage  and  delay. 

III.    RETAIN  CARMACK  AMENDMENT  PROVISIONS  FOR  CONSUMER  PROTECTION 
The  recent  proposals  to  further  deregulate  the  railroad  industry  are  an  understandable 

sequel  to  the  Staggers  Rail  Act  of  1980,  and  the  current  fervor  to  abolish  the  Interstate 

Commerce  Commission. 

While  these  proposals  are  ostensibly  focused  on  relieving  carriers  from  burdensome 


444 


economic  regulation,  a  close  examination  reveals  that  some  important  consumer  protection 
rights  have  been  bundled  with  the  list  of  statutes  and  regulations  to  be  eliminated. 

We  believe  that  the  carrier  liability  provisions  referred  to  as  the  "Carmack  Amendment" 
(49  U.S.C.  §§  11707  and  10730)  must  be  retained,  regardless  of  any  further  economic 
deregulation  of  railroads  which  may  occur. 

The  Carmack  Amendment  of  1906  was  enacted  to  codify  common  law  principles  of 

carrier  liability  and  to  establish  a  uniform  federal  rule  in  place  of  diverse  and  conflicting  state 

laws  and  court  decisions.   As  the  Supreme  Court  observed,  in  Adams  Express  Co.  v.  Croninger, 

226  U.S.  491,  509-510(1913): 

Some  States  allowed  carriers  to  exempt  themselves  from  all  or  part  of  the 
common  law  liability,  by  rule,  regulation,  or  contract;  others  did  not;  the 
Federal  courts  sitting  in  the  various  States  were  following  the  local  rule,  a  carrier 
being  held  liable  in  one  court  when  under  the  same  state  of  facts  he  would  be 
exempt  from  liability  in  another;  hence  this  branch  of  interstate  commerce  was 
being  subjected  to  such  a  diversity  of  legislative  and  judicial  holding  that  it  was 
practically  impossible  for  a  shipper  engaged  in  a  business  that  extended  beyond 
the  confines  of  his  own  State,  or  for  a  carrier  whose  lines  were  extensive,  to 
know  without  considerable  investigation  and  trouble,  and  even  then  oftentimes 
with  but  little  certainty,  what  would  be  the  carrier's  actual  responsibility  as  to 
goods  delivered  to  it  for  transportation  from  one  State  to  another.  The 
congressional  action  has  made  an  end  to  this  diversity;  for  the  national  law  is 
paramount  and  supersedes  all  state  laws  as  to  the  rights  and  liabilities  and 
'  exemptions  created  by  such  transaction.  This  was  doubtless  the  propose  of  the 
law;  and  this  purpose  will  be  effectuated,  and  not  impaired  or  destroyed  by  the 
state  court's  obeying  and  enforcing  the  provisions  of  the  Federal  statute  where 
-    applicable  to  the  fact  in  such  cases  as  jhall  come  before  them. 

The  Carmack  Amendment  was  also  a  consumer  protection  law.    It  put  an  end  to  the 

inconvenience  to  shippers  in  bringing  actions  only  against  originating  carriers  by  creating  joint 

and  several  liability  for  originating,  intermediate  and  delivering  carriers:  it  codified  the  common 

law  liability  of  common  carriers  for-hire  as  "virtual  insurers"  liable  for  the  "full  actual  loss"  of 
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goods  in  their  possession;  it  prohibited  limitations  of  liability  except  under  specified  conditions, 
and  it  provided  uniform  time  limits  for  the  filing  of  claims  and  suits. 

Since  enactment  of  the  Carmack  Amendment,  uniform  federal  law  governing  common 
carrier  liability  has  facilitated  an  orderly  distribution  system  and  a  workable  transportation 
network  at  the  lowest  cost  possible. 

Today,  with  the  growth  of  intermodal  and  multimodal  transportation,  the  need  for 
uniformity  and  consumer  protection  in  the  area  of  carrier  liability  is  as  great  as  it  was  in  1906. 
To  take  away  the  Carmack  Amendment  protections,  in  a  fervor  to  "deregulate"  transportation, 
would  be  to  "throw  out  the  baby  with  the  bath  water." 

Respectfully  submitted, 


William  J.  Augello,  Exec.  Dir./Gen.  Counsel 
Transportation  Claims  &  Prevention  Council,  Inc. 
24  Woodbine  Avenue 
Northport,  NY    1 1768 

516-549-8984 


Of  Counsel: 

Augello,  Pezold  &  Hirschmann 
120  Main  Street 
Huntington,  NY    1 1743 

516-427-0100 

Dated:    February  27,  1995 
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Inlemational  Foodservice  Disir; 


THE  Food  Distributors 
Educational  Services  • 


April   5,    1995 

WRITTEM  TB8TIM0HY  FOR  THB  RBCORD 

Honorable  Susan  Molinarl 

Chairwoman 

Railroad  Subconunittee 

Committee  on  Transportation  and  Infrastructure 

House  of  Representatives 

Washington,  D.C. 

Re:   Hearings  on  Provisions  of  the  Interstate  Commerce  Act 

Dear  Chairwoman  Molinari: 

This  letter  is  written  on  behalf  of  the  National-American 
Wholesale  Grocers'  Association/ International  Foodservice 
Distributors  Association  ("NAWGA/IFDA")  to  urge  that,  as  the 
Subcommittee  considers  legislation  dealing  with  the  fate  of  the' 
laws  now  administered  by  the  Interstate  Commerce  Commission,  it 
retain  one  provision  of  those  laws  which  is  of  vital  importance 
to  the  food  and  grocery  industry.  The  statute  for  which 
retention  is  here  sought  is  Section  10732  of  the  Interstate 
Commerce  Act  —  49  O.S.C.  S  10732  —  a  provision  which  has  played 
an  important  role  in  the  last  15  years  in  enabling  manufacturers 
and  buyers  of  food  and  grocery  products  to  achieve  the  more 
efficient  delivery  of  such  products. 

NAWGA/IFDA  has  only  recently  learned  that  the  Association  of 
American  Railroads  ("AAR") ,  in  a  letter  to  Committee  Chairman  Bud 
Shuster  dated  March  6,  1995,  has  suggested  that  Section  10732, 
along  with  other  provisions  of  the  Interstate  Commerce  Act,  be 
repealed.  While  the  AAR  characterizes  this  Section  as  a  "rail- 
related"  provision,  it  in  fact  has  nothing  to  do  with  the 
regulation  of  the  rail  industry. 

Section  10732  was  added  to  the  Interstate  Commerce  Act  by 
the  Motor  Carrier  Act  of  1980.   While  it  is  contained  in  a 
transportation  statute,  it  is  actually  a  pricing  provision  which 
creates  an  exception  to  the  Robinson-Patman  Act.   In  so  doing, 
the  law  allows  the  motor  carrier  vehicles  used  or  operated  by  the 
nation's  food  and  grocery  industry  to  operate  more  productively. 
Section  10732(a)  thus  provides  that: 
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Notwithstanding  any  other  provision  of  law,  it  shall 
not  be  unlawful  for  a  seller  of  food  and  grocery 
products  using  a  uniform  zone  delivered  pricing  system 
to  compensate  a  customer  who  picks  up  purchased  food 
and  grocery  products  at  the  shipping  point  of  the 
seller  if  such  compensation  is  available  to  all 
customers  of  the  seller  on  a  nondiscriminatory  basis 
and  does  not  exceed  the  actual  cost  to  the  seller  of 
delivery  to  such  customer. 

Section  10732(b)  provides  that  the  American  consumer  is  to  be  the 
ultimate  beneficiary  of  the  cost  savings  realized  from  the  pick 
up  allowances  authorized  by  the  statute. 

NAWGA/IFDA  is  an  international  trade  association  comprised 
of  food  distribution  companies  which  primarily  supply  and  service 
independent  grocers  and  foodservice  operations  throughout  the 
U.S.  and  Canada.   NAWGA's  350  members  operate  over  1200 
distribution  centers  with  a  combined  annual  sales  volume  in 
excess  of  $117  billion.   NAWGA  members  employ  a  work  force  of 
over  3  50,000;  and,  in  combination  with  their  independently-owned 
customer  firms,  they  provide  employment  for  several  million 
people.   IFDA  represents  member  firms  that  sell  annually  over  $30 
billion  in  food  and  related  products  to  restaurants,  hospitals, 
and  other  institutional  foodservice  operations.   Many  NAWGA/IFDA 
members  utilize  the  customer  pick  up  programs  permitted  by 
Section  10732. 

Prior  to  the  enactment  of  Section  10732,  various  advisory 
opinions  of  the  Federal  Trade  Commission  had  imposed  significant 
limitations  on  a  seller's  ability  to  offer  allowances  to 
customers  electing  to  pick  up  purchased  commodities  at  the 
seller's  premises.   For  example,  in  1967  the  FTC  issued  Advisory 
Opinion  No.  147  (72  F.T.C.  1050  (digest))  wherein  it  held  that  a 
manufacturer  of  food  products  who  normally  sold  its  products  on  a 
uniform  delivered  price  basis,  which  included  in  the  price  the 
average  of  the  freight  costs  for  delivering  to  customers  in  the 
zone  for  which  the  delivered  price  is  quoted,  could  not  grant  its 
customers  who  picked  up  their  freight  a  backhaul  allowance  in  the 
amount  of  the  actual  freight  saved.   Since  the  freight  factor 
included  within  the  delivered  price  is  not  the  actual  freight  to 
any  given  point,  but  an  average  of  the  freight  costs  for  all 
customers  located  in  the  zone  where  the  delivered  price  is 
quoted,  the  FTC  concluded  that  the  issuance  of  a  backhaul 
allowance  for  the  actual  freight  saved  to  one  customer  would 
result  in  the  sale  of  the  same  commodities  at  different  prices  to 
purchasers  situated  in  the  same  zone. 
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The  addition  in  1980  of  Section  10732  to  the  Interstate 
Commerce  Act  was  intended  to  clear  up  the  confusion  created  by 
the  FTC's  advisory  opinions.   Section  10732  explicitly  permits 
the  non-discriminatory  providing  of  backhaul  allowances  to 
customers  who  pick  up  their  goods  at  the  manufacturer's  origin 
point,  so  long  as  such  allowances  do  not  exceed  the  actual  costs 
which  the  manufacturer  would  have  incurred  in  delivering  to  the 
customer.   The  legislative  history  of  Section  10732  indicates 
that  its  purpose  is: 

. . . [To]  permit  and  encourage  increased  transportation 
efficiencies  and  cost  savings  in  the  marketing  and 
delivering  of  food  and  grocery  products.   The  ultimate 
beneficiary  of  such  cost  savings  is  the  American 
consumer. 

(H.R.  Rep.  No.  1069,  96th  Cong.  2d  Sess.  20  (1980)).   It  is  also 
designed  "to  make  it  clear  that  subtracting  actual  transportation 
savings  from  the  delivered  price  of  these  goods  is  not  a 
violation  of  the  Robinson-Patman  Act."   Id.   With  respect  to  the 
FTC  advisory  opinions,  the  legislative  history  added  that: 

The  FTC-created  roadblock  has  had  extremely  adverse 
effects  on  the  food  distribution  system.   Because 
nearly  80  percent  of  food  and  grocery  products  are  sold 
on  the  zone-delivered  price  basis,  the  inability  of 
customers  to  be  compensated  for  picking  up  purchased 
products  at  the  seller's  point  of  shipment  has  resulted 
in  four  out  of  ten  grocery  trucks  running  empty  on  the 
highway  at  any  given  time.   In  1975,  an  advisory  group 
tc»  the  then  Federal  Energy  Administration  estimated 
that  these  empty  trucks  annually  ran  500  million 
unproductive  miles,  wasting  100  million  gallons  of  fuel 
and  incurring  $330  million  in  unnecessary  costs  in  1975 
dollars.   Section  [10732]  would  provide  the  opportunity 
to  substantially  reduce  these  wastes  and  would  do  so  in 
a  nondiscriminatory  manner.   (Id.  at  21) 

As  Congress  predicted.  Section  10732  has  allowed  members  of 
the  food  and  grocery  industry  to  "substantially  reduce"  the  empty 
motor  vehicle  miles  which  were  required  to  be  incurred  prior  to 
its  enactment.   Sellers  of  food  and  grocery  products  are  relieved 
of  the  obligation  to  deliver  their  products  to  their  customers 
and  may  afford  them,  instead,  an  allowance  for  pick  ups  equal  to 
the  costs  the  sellers  would  have  incurred  had  they  delivered  such 
products.   This  allows  the  customers  to  load  their  vehicles  with 
products  at  their  suppliers'  facilities  for  the  return  trip  to 
the  vehicles'  origin.   Since  in  many  cases  these  vehicles 
otherwise  would  have  been  required  to  return  empty.  Section  10732 
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has  resulted  in  significant  increased  operating  efficiencies  for 
the  motor  carrier  fleets  both  of  the  customers  and  the  trucking 
companies  they  employ  to  haul  their  shipments. 

The  economies  which  sellers  and  buyers  of  food  and  grocery 
products  have  derived  over  the  past  15  years  from  Section  10732 
should  not  be  denied  to  them  by  the  repeal  of  that  Section  in 
connection  with  any  "sunsetting"  of  the  ICC.   Not  only  does  that 
provision  not  impose  any  regulatory  burden  on  the  transportation 
industry,  it  has  promoted  the  more  efficient  utilization  of  our 
nation's  transportation  resources.   The  AAR's  suggestion  that  it 
be  repealed  should  be  rejected. 

Accordingly,  NAWGA/IFDA  requests  that  Section  10732  be 
retained  as  the  Subcommittee  moves  forward  in  its  review  of  the 
nation's  transportation  laws.   It  could  remain  as  a  part  of  the 
Interstate  Commerce  Act  along  with  any  other  provisions  of  that 
statute  which  continue  in  effect  or,  perhaps  more  logically,  it 
could  be  added  as  a  new  provision  to  the  Robinson-Patman  Act. 
Administration  thereof  would  then  vest  in  the  FTC,  the  federal 
agency  charged  with  enforcing  that  statute. 


Thank  you  for  the  opportunity  to  comment  on  the  retention  «£ 
Section  10732.   I  would  be  pleased  to  provide  any  additional 
information  the  Subcommittee  should  require. 

Yours  very  truly, 

/-' 

Kevin  Burke 
Vice  President, 
Government  Relations 
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In  the  Rail  Passenger  Service  Act  of  1970,  Congress 
created  Amtrak  as  a  non-governmental  corporation,  charged  it  with 
responsibility  for  operating  intercity  rail  passenger  service  in 
this  country,  and  transferred  the  substantial  financial  burdens 
of  those  operations  from  the  private  sector  to  the  new  federally 
supported  corporation.   To  enable  Amtrak  to  continue  those 
operations,  Congress  authorized  it  to  enter  operating  agreements 
with  the  railroads  that  formerly  operated  passenger  service. 
Today,  Amtrak  operates  passenger  service  over  approximately 
24,000  route  miles  owned  by  other  railroads. 

In  Section  402  of  the  Act,  Congress  also  provided  that 
if  agreement  could  not  be  reached,  Amtrak  enjoyed  specific 
rights,  enforceable  by  the  Interstate  Commerce  Commission,  to 
obtain  from  the  railroads  services,  facilities  or  property 
required  for  its  operations  on  terms,  including  compensation,  set 
by  the  Commission.!/   And,  Amtrak  has  also  enjoyed  all  rights 
available  to  others  to  assert  its  interests  in  Commission 
proceedings  in  mergers  and  other  transactions  involving  the 
freights  railroads  that  might  have  an  impact  on  Amtrak  passenger 
operations  on  their  lines. 2/ 


1/    For  the  Subcommittee's  convenience,  copies  of  Section 
402,  as  it  last  appeared  in  the  U.S.  Code  Annotated  (45  U.S.C.A. 
§  562)  and  as  recently  recodified  in  49  U.S.C.  §§  24308,  24311  and 
24904  are  attached  to  this  Statement. 

2/  Currently,  for  example,  Amtrak  is  participating  in  the 
Commission  proceeding  on  the  merger  application  filed  by  Burlington 
Northern  and  Santa  Fe.  It  operates  numerous  trains  over  the  lines 
of  both  railroads. 
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It  is  essential  to  the  preservation  of  intercity  rail 
passenger  service  in  the  United  States  that  Amtrak's  existing 
rights  before  the  Commission  be  preserved  in  an  expert  federal 
administrative  agency  like  the  Commission.   Over  the  years,  the 
Commission  has  resolved  numerous  disputes  between  Amtrak  and 
other  railroads,  thus  making  it  possible  for  Amtrak  to  provide 
its  service  to  the  travelling  public.   The  very  existence  of  an 
agency  to  resolve  disputes  over  Amtrak ' s  access  to  rail  lines  and 
compensation  for  their  use  has  been  critical  to  Amtrak ' s  ability 
to  negotiate  successfully  most  of  its  operating  relationships 
with  the  rail  industry  on  a  voluntary  basis.   Finally,  Amtrak  has 
frequently  had  to  resort  to  the  Commission  for  emergency  service 
orders  under  Section  402(c)  (now  49  U.S.C.  §  24308(b))  to  enable 
it  to  continue  operations  in  the  event  of  line  or  service 
disruptions  on  another  railroad. 

It  is  particularly  important  to  retain  agency 
jurisdiction  of  Amtrak  issues  today.   Amtrak ' s  original  operating 
agreements  with  the  freight  railroads  are  scheduled  to  expire  on 
April  30,  1996,  little  more  than  one  year  from  now.   Unless 
Amtrak 's  existing  Section  402  rights  are  preserved,  it  may  be 
placed  at  the  mercy  of  the  freight  railroads  in  renegotiating 
those  contracts,  with  no  assurance  of  access  to  their  lines,  much 
less  access  at  a  reasonable  cost. 

We  believe  a  federal  administrative  agency  is  the 
appropriate  kind  of  body  to  succeed  to  the  Commission's 
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jurisdiction  over  Amtrak  matters,  particularly  in  light  of 
Congress'  on-going  interest  in  rail  passenger  service.   An 
independent  "FERC-style  agency  within  the  U.S.  Department  of 
Transportation  would  be  a  logical  successor.   We  also  believe 
that  that  agency  should  have  all  the  authority  to  protect  the 
public  interest,  convenience  and  necessity  in  rail  passenger 
operations  that  the  Commission  possesses  under  existing  law 
today. 

Amtrak  appreciates  the  opportunity  to  make  its  views 
known  to  the  Subcommittee  on  this  important  issue. 


454 
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Code  of  FedermI  Regulations 

Discontinuance  or  change  of  train  or  ferry  operauon.  see  49  CFR  1153.1  et  seq. 

Loans  and  guarantees  of  loans  under  Rail  Passenger  Service  Act,  see  49  CFR  251.1  et  seq. 


Railroads  *»5.51. 
CJ.S.  Railroads  §  31.1. 


Library  References 


Notes  of  Decisions 


Intercity  rail  passenger  servtce    2 
Notice  of  discontinuance  of  service    3 
Purpose     1 
Release   from  rail  passenger  obligations 


Purpose  of  proviso  of  this  section  which 
requires  contracting  earners  to  give  30-day 
notice,  as  provided  in  section  13a(l)  of  Title  49 
[now  section  10908  of  Title  49],  of  discontin- 
uance of  intercity  rail  passenger  service  is  to 
enable  interested  governmental  and  other  par- 
ties to  make  decisions  with  respect  to  possible 
requests  for  further  services  on  reimburse- 
ment basis.  In  re  Penn  Cent.  Transp.  Co., 
D.C.Pa.l971,  329  F.Supp.  572. 

2.     Intercity  rail  passenger  service 

Fact  that  state  had  previously  argued  that 
discontinued  passenger  train  was  an  intercity, 
rather  than  a  commuter  train,  was  irrelevant 
to  legal  issue  of  adequacy  of  findings  of  Inter- 
state Commerce  Commission  dismissing  inves- 
tigation concerning  discontinuance  of  passen- 
ger trains  upon  finding  that  pnncipal  charac- 
teristics of  service  provided  by  trains  were  not 
such  as  to  bring  them  under  the  "non-inter 
city"  exclusion  of  this  chapter  which  findings 
state  challenged  as  inadequate.  People  of 
State  of  111.  v.  U.S..  D.C.I11.1973.  371  F.Supp. 
1136. 

Whether  intercity  rail  passenger  service  be- 
tween Philadelphia  and  Harrisburg,  Pennsyl- 
vania and  between  Philadelphia  and  New  York 
City  would  be  operated  as  intercity  trains  by 
Amtrak  or  as  commuter  trains  by  railroad 
which  was  undergoing  reorganization  in  bank- 


ruptcy would  be  referred  by  distnct  court  to 
Interstate  Commerce  Commission  for  initial 
study  and  determination.  In  re  Penn  Cent. 
Transp.  Co..  D.C.Pa.l971,  329  F.Supp.  572. 

3.  Notice  of  discontinuance  of  service 

It  was  not  necessary  for  railroad  which  was 
undergoing  reorganization  in  bankruptcy  to 
wait  for  contract  with  Amtrak  for  Amtrak  to 
take  over  intercity  rail  passenger  service  to  be 
executed  before  railroad  posted  notices  of  dis- 
continuance of  all  intercity  rail  passenger  ser- 
vice; railroad  was  entitled  to  give  effective 
notice  more  than  30  days  prior  to  May  1.  1971, 
date  which  Amtrak  would  commence  opera- 
uon  of  intercity  rail  passenger  service,  even 
though  contract  with  Amtrak  had  not  been 
executed  at  time  notices  were  posted.  In  re 
Penn  Cent.  Transp.  Co.,  D.C.Pa.l971,  329 
F.Supp.  572. 

4.  Release  from  rail  passenger  obligations 

Railroad  lessees  purpose  in  leasing  depot 
and  track  facilities  to  minimize  its  losses  on 
intercity  rail  passenger  service  was  substan- 
tially frustrated  when  it  joined  Amtrak  since  it 
was  then  released  from  its  rail  passenger  obli 
gations  and  was  no  longer  required  to  provide 
unprofitable  rail  passenger  service  but  its  obli- 
gations under  lease  were  not  discharged  by 
frustration  since  it  helped  cause  frustrating 
event  by  joining  Amtrak  and  since  parties 
were  aware  of  possibility  of,  and  had  reason  to 
foresee,  further  reductions  in  passenger  ser- 
vice when  lease  was  entered  into.  Chicago. 
M.,  St.  P.  &  P.R.  Co.  V.  Chicago  ti  N.W.  Transp. 
Co..    1978.   263   N.W.2d    189,   82   Wis.2d   514. 


§   562.    Facilities  and  service  agreements 

(a)  Contracts  wltt>  rallroadf  or  reglorxjl  troruporfotlon  agenclet;  authority  of  Inter- 
state Commerce  Commission;    ttxJng  o(  compensation;    agreements  wHh 
State,  local  or  regional  transportation  agencies;  disagreerT>ent  procedures; 
criteria  for  compensation 
(1)  The  Corporation  may  contract  with  railroads  or  with  regional  trans- 
portation agencies  for  the  use  of  tracks  and  other  facilities  and  the  provi- 
sion of  services  on  such  terms  and  conditions  as  the  parties  may  agree, 
which  terms  shall  include  a  penalty  for  untimely  performance.     In  the 
event  of  a  failure  to  agree,  the  Interstate  Commerce  Commission  shall, 
within  ninety  days  after  application  by  the  Corporation,  if  it  finds  that 
doing  so  is  necessary  to  carry  out  the  purposes  of  this  chapter,  order  the 
provision  of  services  or  the  use  of  tracks  or  facilities  of  the  railroad  by  the 
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Corporation,  on  such  terms  and  for  such  compensation  as  the  Commission 
may  fix  as  just  and  reasonable,  and  the  rights  of  the  Corporation  to  such 
services  or  to  the  use  of  tracks  or  facilities  of  the  railroad  or  agency  under 
such  order  or  under  an  order  issued  under  subsection  (b)  of  this  section 
shall  be  conditioned  upon  payment  by  the  Corporation  of  the  compensation 
fixed  by  the  Commission.  In  fixing  just  and  reasonable  compensation  for 
the  provision  of  services  or  for  the  use  of  tracks  and  facilities  ordered  by 
the  Commission  under  the  preceding  sentence,  the  Commission  shall,  in 
fixing  compensation  in  excess  of  incremental  costs,  consider  quality  of 
service  as  a  major  factor  in  determining  the  amount  (if  any)  of  such 
compensation.  If  the  amount  of  compensation  fixed  is  not  duly  and 
promptly  paid,  the  railroad  or  agency  entitled  thereto  may  bring  an  action 
against  the  Corporation  to  recover  U^e  amount  properly  owed. 

(2)  Notwithstanding  any  other  provision  of  this  chapter,  the  Corporation 
may  enter  imo  agreements  with  any  other  railroads  and  with  any  State  (or 
local  or  regional  transpoiiation  agency)  responsible  for  providing  commut- 
er rail  or  rail  freight  services  over  tracks,  rights-of-way,  and  other  facilities 
acquired  by  the  Corporation  pursuant  to  authority  granted  by  the  Regional 
Rail  Reorganization  Act  of  1973  [45  U.S.C.A.  §  701  et  seq.]  and  the  Railroad 
Revitalization  and  Regulatory  Reform  Act  of  1976  [45  U.S.C.A.  §  801  et 
seq.].  In  the  event  of  a  failure  to  agree,  the  Commission  shall  order  that 
rail  services  continue  to  be  provided,  and  it  shall,  consistent  with  equiuble 
and  fair  compensation  principles,  decide,  within  120  days  after  the  date  of 
submission  of  a  dispute  to  the  Commission,  the  proper  amount  of  compen- 
sation for  the  provision  of  such  services.  The  Commission,  in  making  such 
a  determination,  shall  not  permit  cross  subsidization  between  intercity  rail 
passenger  service  and  rail  freight  services.  The  Commission,  in  making 
such  a  determination,  shall  assign  to  a  freight  railroad  obtaining  services 
pursuant  to  this  paragraph  the  costs  incurred  by  the  Corporation  solely  for 
the  benefit  of  that  railroad,  plus  a  proportionate  share  of  all  other  costs  of 
providing  services  covered  by  this  paragraph  that  are  incurred  for  the 
common  benefit  of  the  Corporation  and  such  freight  railroad.  The  propor- 
tionate share  of  such  other  costs  assigned  to  a  freight  railroad  shall  be 
based  on  celative  measures  of  volume  of  car  operations,  tonnage,  or  other 
factors  that  reasonably  reflect  the  relative  use  of  the  rail  properties  covered 
by  this  paragraph.  Nothing  in  this  paragraph  shall  be  construed  to  pre- 
clude parties  from  entering  into  an  agreement  under  this  paragraph  either 
before  or  after  a  determination  of  the  Commission  under  this  paragraph. 

(b)  Immediate  availability  of  trades  and  other  lacllltles 

To  facilitate  the  initiation  of  operations  by  the  Corporation  within  the 
basic  system,  the  Commission  shall,  upon  application  by  the  Corporation, 
require  a  raihoad  to  make  immediately  available  tracks  and  other  facilities. 
The  Commission  shall  thereafter  promptly  proceed  to  fix  such  terms  and 
conditions  as  are  just  and  reasonable. 

(c)  Emergency  meotures 

To  facilitate  such  operations  by  the  Corporation  as  may  be  deem«i  by  it 
to  be  necessary  in  an  emergency,  the  Commission  shall,  upon  appUcation 
by  the  Corporation,  require  a  railroad  to  make  immediately  available 
tracks  and  other  facilities  for  the  duration  of  such  emergency.  The  Com- 
mission shall  thereafter  promptly  proceed  to  fix  such  terms  and  conditions 
as  are  just  and  reasonable  including  indemnification  of  the  raihoad  by  the 
Corporation  against  any  casualty  risk  to  which  it  may  be  exposed. 
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(d)  DUagreement  procedures 

(1)  If  the  Corporation  and  a  railroad  are  unable  to  agree  upon  terms  for 
the  sale  to  the  Corporation  of  property  (including  interests  in  property)- 
owned  by  the  railroad  and  required  for  intercity  rail  passenger  service,  the 
Corporation  niay  apply  to  the  Commission  for  an  order  establishing  the 
need  of  the  Corporation  for  the  property  at  issue  and  requiring  the 
conveyance  thereof  from  the  railroad  to  the  Corporation  on  reasonabk' 
terms  and  conditions,  including  just  compensation.  Unless  the  Commis 
sion  finds  that — 

(A)  conveyance  of  the  property  to  the  Corporation  would  significant 
ly  impair  the  ability  of  the  railroad  to  carry  out  its  obligations  as  a 
common  carrier;  and 

(B)  the  obligations  of  the  Corporation  to  provide  modern,  efficient, 
and  economical  rail  passenger  service  can  adequately  be  met  by  the 
acquisition  of  alternative  property  (including  interests  in  property) 
which  is  available  for  sale  on  reasonable  terms  to  the  Corporation,  or 
available  to  the  Corporation  by  the  exercise  of  its  authority  under 
section  545(d)  of  this  title; 

the  need  of  the  Corporation  for  the  property  shall  be  deemed  to  be 
established  and  the  Commission  shall  order  the  conveyance  of  the  property 
to  the  Corporation  on  such  reasonable  terms  and  conditions  as  it  may 
prescribe,  including  just  compensation. 

(2)  The  Commission  shall  expedite  proceedings  under  this  subsection 
and,  in  any  event,  issue  its  order  within  one  hundred  and  twenty  days  from 
receipt  of  the  application  from  the  Corporation.  If  just  compensation  has 
not  been  determined  on  the  date  of  the  order,  the  order  shall  require,  as 
part  of  just  compensation,  interest  at  the  rate  of  6  per  centum  per  annum 
from  the  date  prescribed  for  conveyance  until  just  compensation  is  paid. 

(e)  Preferences  for  intercity  or  commuter  pas$er>ger  trains 

(1)  Except  in  an  emergency,  intercity  or  commuter  passenger  trains 
operated  by  or  on  behalf  of  the  Corporation  shall  be  accorded  preference 
over  freight  trains  in  the  use  of  any  given  line  of  track,  junction,  or 
crossing,  unless  the  Secretary'  has  issued  an  order  to  the  contrary  in 
accord«mce  with  paragraph  (2)  of  this  subsection. 

(2)  Any  railroad  whose  rights  with  regsird  to  freight  train  operation  are 
affected  by  paragraph  (1)  of  this  subsection  may  file  an  application  with 
the  Secretary  requesting  appropriate  relief.  If,  after  hearing  under  section 
553  of  Title  5,  the  Secretary  finds  that  adherence  to  such  paragraph  (1)  will 
materizilly  lessen  the  quality  of  freight  «rvice  provided  to  shippers,  the 
Secretary  shall  issue  an  order  fixing  rights  of  trains,  on  such  terms  and 
conditions  as  are  just  and  reasonable. 

(f)  Accelerated  speeds 

If,  upon  request  of  the  Corporation,  a  railroad  refuses  to  permit  acceler- 
ated speeds  by  trains  operated  by  or  on  behalf  of  the  Corporation,  the 
Corporation  may  apply  to  the  Secretary  for  an  order  requiring  the  railroad 
to  permit  such  accelerated  speeds.  The  Secretary  shall  make  findings  as  to 
whether  such  accelerated  speeds  are  unsafe  or  otherwise  impracticable, 
and  with  respect  to  the  nature  and  extent  of  improvements  to  track,  signal 
systems,  and  other  facilities  that  would  be  required  to  make  such  acceler- 
ated speeds  safe  and  practicable.    After  hearing,  the  Secretary  shall  issue 
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an  order  fixing  maximum  permissible  speeds  of  Corporation  trains,  on 
such  terms  and  conditions  as  he  shall  find  to  be  just  and  reasonable. 

(g)  Operation  o(  additional  trains 

Upon  receipt  of  an  application  from  the  Corporation  in  any  situation 
where  the  Corporation  is  unable  to  obtain  a  satisfactory,  voluntary  agree- 
ment from  a  rail  carrier  for  operation  of  additional  trains  on  the  rail  lines 
of  that  rail  carrier,  the  Secretary  may,  after  a  heanng  on  the  record,  order 
such  rail  carrier,  within  60  days,  to  permit  or  provide  requested  operation 
of  trains  of  the  Corporation  over  such  rail  lines  on  schedules  based  upon 
legally  permissible  operating  times.  If  the  Secretary  determines  not  to 
hold  a  hearing,  the  Secretary,  within  30  days  after  receipt  of  an  application 
from  the  Corporation,  shall  puiftlish  in  the  Federal  Register  his  reasons  for 
not  holding  a  heanng.  Any  such  hearing  must  include  a  consideration  of 
whether  such  aa  order  would  unduly  impair  freight  operations  of  the  rail 
carrier  involved,  and  the  burden  shall  be  on  the  rail  carrier  seeking  to 
oppose  the  operation  of  an  additional  train  to  demonstrate  that  the  request- 
ed operation  will  impair  freight  operations.  In  establishing  such  scheduled 
running  times,  the  Secretary  shall  give  proper  consideration  to  the  statu- 
tory goal  that  the  Corporation  shall  implement  schedules  which  will  attain 
a  system-wide  average  speed  of  at  least  55  miles  per  hour  which  can  be 
adhered  to  with  a  high  degree  of  reliability  and  passenger  comfort.  The 
compensation  payable  by  the  Corporation  to  a  rail  carrier  for  an  operation 
ordered  pursuant  to  this  subsection  shall  be  that  which  is  properly  estab- 
lished pursuant  to  an  agreement  between  the  Corporation  and  such  rail 
carrier,  or,  in  the  absence  of  an  applicable  agreement,  shall  be  determined 
by  the  Commission  in  a  proceeding  pursuant  to  subsection  (a)  of  this 
section. 

(Pub.L.  91-518.  Title  IV,  §  402.  Oct.  30.  1970.  84  Sut.  1335;  Pub.L.  92-316.  §  5,  June 
22.  1972.  86  Stat.  229;  Pub.L.  93-146.  §  10,  Nov.  3.  1973,  87  Stat.  552;  Pub.L.  94-210. 
Title  VII.  §  706(a).  (h).  formerly  §  705(a),  (h),  Feb.  5,  1976,  90  Stat.  123.  125. 
renumbered  Pub.L.  96-254,  Title  II,  §  206(a),  May  30,  1980,  94  Sut.  412;  Pub.L. 
95^21,  §  15,  Oct.  5,  1978.  92  Sut.  929;  Pub.L.  96-73,  Title  I,  §  114.  Sept.  29.  1979.  93 
Stat.  542;  Pub.L.  96-254,  Title  II,  §  216,  May  30,  1980,  94  Stat.  418;  Pub.L.  97-35. 
Title  XI,  §§  1181,  1188(c).  Aug.  13,  1981,  95  Stat.  693,  699;  Pub.L.  99-272.  Title  IV, 
§§  4006,  4017(b),  Apr.  7,  1986,  100  Stat.  107,  110.) 

Historical  Note 

Reference*  U  Text.    This  chapter,  referred  The  Railroad  Revitalization  and  Regulatorv 

to    in    subsecs.    (a)(1)    and   (a)(2),    is    Pub.L.  Reform  Act  of   1976.  referred  to  in  subsec. 

91-518.  Oct.  30,  1970,  84  Stat.  1327.  as  amend-  (a)(2).  is  Pub.L.  94-210,  Feb.  5,  1976.  90  Siai. 

ed.  which  enacted  this  chapter  and  section  250  31.  as  amended.    For  complete  classification 

of  Title  26.  Internal  Revenue  Code,  amended  of  this  Act  to  the  Code,  see  Short  Title  note  set 

the  table  of  sections  preceding  section  241  of  out  under  section  801  of  this  title  and  Tables 

Title  26.  and  section  856  of  former  Title  31.  volume. 

Money  and  Finance,  and  enacted  provisions  1986    Amendmenu      Subsec.    (a).      Pub  L. 

set  out  as  notes  under  section  501  of  this  title  99-272,  §  4017(b),  designated  existing  provi 

and   section   250  of  Title   26.     For  complete  sions  as  pars.  (1)  and  (2).  and  in  par.  (2)  as  so 

classification  of  this  Act  to  the  Code,  see  Short  designated,  substituted  "120"  for    180".  "shall 

Title  note  set  out  under  section  501  of  this  title  not  permit  cross  subsidization  between  interci- 

and  Tables  volume.  ty  rail  passenger  service"  for  "shall  consider 

The    Regional    Rail    Reorganization   Act   of  all  relevant  factors,  and  shall  not  permit  cross 

1973,  referred  to  m  subsec.  (a)(2),  is  Pub.L.  subsidLation    among    intercity     cornmuter  . 

9J-236,  Jan.  2.  1974,  87  Stat  985.  as  amended.  and  add«l  provisions  relaung  to  the^.^- 

which  IS  classified  pnncipaJly  to  chapter   16  T"' i^  ^l;**'^ '*^'^       «  „^!f,  Th^^^f  al 

(secuon  701  et  seq.)  of  this  title.    For  complete  their  benefit  plj^ a  P^^P!™^'""^^*^^ J^  ^' 

classificaUon  of  uiis  Act  to  the  Code,  see  Short  other  cosu  based  on  certam  named  factors. 

Title  note  set  out  under  section  701  of  this  title  Subsecs.   («).   (h).     Pub.L.  99-272.   §  4006. 

and  Tables  volume.  redesignated  subsec.  (h)  as  (g).    Former  sub- 
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and  oOier  fees"  asaeased  by  stj<e  or  iooJ  m-  jmying  taxea  to  state  »nd  kxal   guvwiujwait*: 

Lhontjes.      Nation*!    RR-   Paasenger   Corp.   v.  althougn  city  did   not  incur  «ny  out-of-pocket 

City  of  New  York,  CA2  (NY.)  1989,  882  F2<i  costs  in  providing  Aintrak  with  right8-of-w»y,  it 

710.  '    ^' ,  experienced  real  costs  80ch  as  leasing opportmii- 

Rental  payments  demanded  by   New   York  ties  and  tort  tax  revemies  from  depressed  vahie 

City  from  Amtrak  pursuant  to  franchiae  agree-  of  adjacent  property  resuhirg  from  noise  and 

menu  entered  into  between  city  and  Amtr»ks  vibraboos  of  passing  trains.    National  R.R.  Pas- 

predeces«)re  were  user  fees  rather  tiian  taxes.  senger  Corp.  v.  City  of  New  York,  S.D.N.Y.1988. 

for  purposes  of  statute  exempting  Amtrak  from  695  F5upp.  1570.  affirmed  882  F2d  710. 

§  &4&    Reports  to  the  President  and  the  Congress 

(a)  interdty  pMSCfigrr  service 

The  Ckjrporation  shall  submit  to  the  Congress  a  report  not  later  than  February  15  of 
each  year.  The  report  shall  include,  for  each  route  on  which  the  Corporation  operated 
intercity  rail  passenger  service  during  the  preceding  fiscal  year,  data  on  ridership, 
passenger  miles,  short-term  avoidable  profit  or  loss  per  passenger  mile,  revenue-to-cost 
ratio,  revenues,  the  Federal  subsidy,  the  non-Federal  subsidy,  and  on-time  performance. 
Such  report  shall  also  provide  all  relevant  informauon  concemmg  any  dedaion  to  pay  to 
any  officer  of  the  Corporation  compensation  at  a  rate  in  excess  of  that  prescribed  for 
level  I  of  the  Executive  Schedule  under  section  5312  of  Title  5.  specify  significant 
operational  problems  which  have  been  identified  by  the  Corporation,  together  with 
proposals  by  the  Corporation  to  resolve  such  problems. 

[See  main  volume  for  text  of  (h>  and  (c)J 

(As  amended  Pub.L.  100-342.  <i  18<d).  June  22.  1988.  102  StaL  637.) 

HISTORICAL  AND  STATUTORY  NOTES 
1988  Amendment  Executive  Schedule  under  section  5312  of  Title 

5. 
Subsec.  (a).     Pub.L.  100-342.  added  require- 
ment that  such  report  provide  all  relevant  infor-       Legislative  History 

mation  concerning  any  decision  to  pay  to  any  For  legislative  history  and  purpose  of  Pub.L. 

officer  of  the  CorporaUon  compensation  at  a  rate  100-342.  see  1988  U.S.Code  Cong,  and  Adm. 
m  excess  of  that  prescribed  for  level  I  of  the        News,  p.  695. 

SUBCHAPTER  IV— PROVISION  OF  RAIL  PASSENGER  SERVICES 

§  562.    Facilities  and  service  agreemenU 

{See  main  volume  for  text  of  (a)  to  (c)J 

(d)  Disagreement  procedures 

(1)  If  the  Corporation  and  a  railroad  are  unable  to  agree  upon  terms  for  the  sale  to 
the  Corporation  of  property  (including  interests  in  property)  owned  by  the  railroad  and 
required  for  intercity  rail  paasenger  senrice,  the  (Corporation  may  apply  to  the  Commift- 
sion  for  an  order  establishing  the  need  of  the  Corporation  for  tliefproperty  at  issue  and 
requiring  the  conveyance  thereof  from  the  railroad  to  the  Corporation  on  reasonable 
terms  and  conditions,  including  just  compensation.    Unless  the  Commission  finds  that — 

(A)  conveyance  of  the  property  to  the  Corporation  would  significantly  impair  the 
ability  of  the  railroad  to  carry  out  its  obligations  as  a  common  carrier;    and 

(B)  the  obligations  of  the  Corporation  to  provide  modem,  efficient,  and  economi- 
cal rail  passenger  service  can  adequately  be  met  by  the  acquisition  of  alternative 
property  (including  interests  in  property)  which  is  available  for  sale  on  reasonable 
terms  to  the  Corporation,  or  available  to  the  (Corporation  by  the  exercise  of  its 
authority  under  section  545(d)  of  this  title; 

the  need  of  the  Corporation  for  the  property  shall  be  deemed  to  be  established  and  the 
Commission  shall  order  the  conveyance  of  the  property  to  the  Corporation  on  such 
reasonable  terms  and  conditions  as  it  may  prescribe,  including  just  compensation.  The 
Corporation  may  subsequently  convey  title  or  other  interest  in  such  property  to  a  third 
party,  if  such  reconveyance  is  found  by  the  Commission  to  further  the  purposes  of  this 
chapter. 

{See  main  volume  for  text  of  (2);   (e)  to  (g)j 
(As  amended  Pub.L.  101-641.  0  9(a).  Nov.  28.  1990.  104  SUL  4668.) 
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$24307.  Special  transportation 

(a;  Reduced  Fare  Program.— Amtrak  shall  maintain  a 
reduced  fare  program  for  the  following: 

( 1)  individuala  at  least  65  years  of  age. 

(2)  individuals  (except  alcoholics  and  drug  abusers)  who— 

(A)  have  a  physical  or  mental  impairment  that  substan- 
tially limits  a  major  life  anivity  of  the  individual; 

(B)  have  a  record  of  an  impairment;  or 

(C)  are  regarded  as  having  an  impairment. 

(b)  Actions  To  Ensure  access.— Amtralc  may  act  to  ensure 
access  to  mtennty  transportation  for  elderly  or  handicapped  individ- 
uals on  passenger  trains  operated  by  or  for  Amtrak.  That  action 
may  mdude — 

(1)  acquiring  special  equipment; 

(2)  conducting  special  trainmg  for  employees; 

(3)  designmg  and  acqmnng  new  equipment  and  facilities; 

(4)  eliminating  barriers  m  existing  eqmpment  and  facilities 
to  comply  with  the  highest  standards  of  design,  construction, 
and  alteration  of  property  to  accommodate  eiaerly  and  handi- 
capped individuals;  and 

(5)  providing  special  assistance  to  elderly  and  hanoicapped 
individuals  when  getting  on  and  off  trams  and  in  terminal 
areas. 

(c)  Employee  Transportation.— ( l)  In  this  subsection,  "rail 
carrier  employee"  means — 

(A)  an  aaive  full-time  employee  of  a  rail  carrier  or  terminal 
company  and  includes  an  employee  on  furlotigh  or  leave  of 
absence; 

(B)  a  retired  employee  of  a  rail  earner  or  terminal  company; 
and 

fC)  a  dependent  of  an  employee  referred  to  in  clause  (A) 
or  (B)  of  this  paragraph. 

(2)  Amtrak  shall  ensure  that  a  rail  carrier  employee  eligible 
for  free  or  reduced-rate  rail  transportation  on  April  30,  197 1.  under 
an  agreement  in  effect  on  that  date  is  eligible,  to  the  greatest 
extent  praaicable,  for  free  or  reduced-rate  intercity  rail  passenger 
transportation  provided  by  Amtrak  under  this  part,  if  space  is 
available,  on  terms  similar  to  those  available  on  that  date  under 
the  agreement.  However,  Amtrak  may  apply  to  ail  rail  carrier 
employees  eligible  to  receive  free  or  reduced-rate  transportation 
under  any  agreement  a  single  systemwide  schedule  of  terms  that 
Amtrak  decides  applied  to  a  majority  of  employees  on  that  date 
under  all  those  agreements.  Unless  Amtrak  and  a  rail  carrier 
make  a  difFereht  agreement,  the  carrier  shall  reimbtirse  Amtrak 
at  the  rate  of  25  percent  of  the  systemwide  average  monthly  yield 
of  each  revenue  passenger-mile.  The  reimbursement  is  in  place 
of  costs  Amtrak  incurs  related  to  free  or  reduced-rate  transpor- 
tation, mduding  liability  related  to  travel  of  a  rail  carrier  employee 
eligible  for  free  or  reduced-rate  transportation. 

(3)  This  subsection  does  not  prohibit  the  Interstate  Commerce 
Conumssion  from  ordering  retroaaive  rehef  in  a  proceeding  begun 

or  reopened  after  October  1.  1981.  

S  24308.  Use  of  facilities  and  providing  services  to  Amtrak      1 

(a)  General  Authority.— ( 1)  Amtrak  may  make  an  agreement 
with  a  rail  carrier  or  regional  transportation  authority  to  use  facili- 
ties of,  and  hove  services  provided  by,  the  carrier  or  authority 
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under  terms  on  which  the  parties  agree.  The  terms  shall  mciude 
a  penalty  for  untimely  performance. 

(2XA)  If  the  parties  cannot  agree  and  if  the  Interstate  Com- 
merce Commission  fmds  it  necessary  to  carry  out  this  part,  the 
Commission  shall — 

(i)  order  that  the  facilities  be  made  available  and  the  serv- 
ices provided  to  Amtraic:  and 

(ii)  prescribe  reasonable  terms  and  compensation  for  using 
the  facilities  and  providing  the  services. 

(B)  When  prescribing  reasonable  compensation  under  subpara- 
graph (A)  of  this  paragraph,  the  Commission  shall  consider  quality 
of  service  as  a  major  factor  when  determining  whether,  and  the 
extent  to  which,  the  amount  of  compensation  shall  be  greater  than 
the  incremental  costs  of  usmg  the  facilities  and  providing  the 
services. 

to  The  Commission  shall  decide  the  dispute  not  later  than 
90  days  after  Amtrak  submits  the  dispute  to  the  Commission. 

(3)  Amtrak's  right  to  use  the  facilities  or  have  the  services 
provided  is  conditioned  on  payment  of  the  compensation.  If  the 
compensation  is  not  paid  promptly,  the  rail  carrier  or  authority 
entitled  to  it  may  brmg  an  acuon  against  Amtrak  to  recover  the 
amount  owed. 

(4)  Amtrak  shall  seek  immediate  and  appropriate  legal  rem- 
edies to  enforce  its  contract  nghts  when  track  maintenance  on 
a  route  over  which  Amtrak  operates  falls  below  the  contractual 
standard. 

(h)  Operating  During  Emergencies.— To  facilitate  operation 
by  Amtrak  during  an  emergency,  the  Commission,  on  application 
by  Amtrak,  shall  require  a  rail  carrier  to  provide  facilities  imme- 
diately during  the  emergency.  The  Commission  then  shall  promptly 
prescribe  reasonable  terms,  including  indemnification  of  the  earner 
by  Amtrak  against  personal  injury  risk  to  which  the  carrier  may 
be  exposed.  The  rail  carrier  shall  provide  the  facilities  for  the 
duration  of  the  emergency. 

(c)  Preference  Over  Freight  Transportation.— Except  in 
an  emergency,  intercity  and  commuter  rail  passenger  transportauon 
provided  by  or  for  Amtrak  has  preference  over  freight  transportation 
in  using  a  rail  line,  junction,  or  crossing  unless  the  Secretary 
of  Transportation  orders  otherwise  under  this  subsection.  A  raU 
carrier  ajEFected  by  this  subsection  may  apply  to  the  Secretary 
for  relief.  If  the  Secretary,  after  an  opportunity  for  a  hearing  under 
section  553  of  title  5,  decides  that  preference  for  intercity  and 
commuter  rail  passenger  transportation  materially  will  lessen  the 
quality  of  freight  transportation  provided  to  shippers,  the  Secretary 
shall  establish  the  nghts  of  the  carrier  and  Amtrak  on  reasonable 


(d)  ACCELERATED  SPEEDS.— If  a  rail  carrier  refuses  to  allow 
accelerated  speeds  on  trains  operated  by  or  for  Amtrak,  Amtrak 
may  apply  to  the  Secretary  for  an  order  requiring  the  carrier 
to  allow  the  accelerated  speeds.  The  Secretarv  shall  decide  whether 
accelerated  speeds  are  uiisafe  or  impracticable  and  which  improve- 
ments woxild  be  required  to  make  accelerated  speeds  safe  and 
practicable.  After  an  opportunity  for  a  hearing,  the  Secretary  shall 
establish  the  maximum  allowable  speeds  of  Amtrak  trains  on  terms 
the  Secretary  decides  are  reasonable. 

(e)  ADDITIONAL  Trains.— ( l)  When  a  rail  carrier  does  not  agree 
to  provide,  or  allow  Amtrak  to  provide,  for  the  operation  of  addi- 
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tional  trams  over  a  rail  line  of  the  earner,  Amtrak  may  apply 

to  the  Secretary  for  an  order  requiring  the  earner  to  provide  or 

allow  for  the  operation  of  the  requested  trains.  After  a  hearing 

on   the  record,  the  Secretary  may  order  the  earner,  within  60 

days,  to  provide  or  allow  for  the  operation  of  the  requested  trains 

on  a  schedule  based  on  legally  permissible  operating  times.  How-     Federal 

ever,  if  the  Secretary  decides  not  to  hold  a  heanng,  the  Secretary,     ?^?}^5; 

not  later  thnn  30  days  afler  receiving  the  application,  .shall  publish     ^      cauon. 

in  the  Federal  Register  the  reasons  for  the  decision  not  to  hold 

the  hearing. 

(2)  The  Secretary  shall  consider— 

(A)  when  conduaing  a  hearing,  whether  an  order  would 
impair  unreasonably  freight  transportation  of  the  rail  carrier, 
with  the  carrier  having  die  burden  of  demonstratmg  that  the 
additional  trains  will  impair  the  freight  transportation;  and 

(B)  when  establishing  scheduled  running  times,  the  statu- 
tory goal  of  Amtrak  to  implement  schediiies  that  attain  a 
system-wide  average  speed  of  at  least  60  miles  an  hour  that 
can  be  adhered  to  with  a  high  degree  of  reliability  and  pas- 
senger comfort. 

(3)  Unless  the  parties  have  an  agreement  that  establishes  the 
compensation  Amtrak  will  pay  the  carrier  for  additional  trains 
provided  under  an  order  under  this  subsection,  the  Commission 
shall  decide  the  dispute  under  subsection  (a)  of  this  section.  

924S09.  Retaining  and  maintaining  facilities 

(a)  DEFiNmoNS. — In  this  section — 

(1)  'facility"  means  a  rail  line,  right  of  way,  fixed  equip- 
ment, facility,  or  real  property  related  to  a  rail  line,  right 
of  way,  fixed  equipment,  or  facility,  including  a  signal  system, 
passenger  station  and  repair  tracks,  a  station  building,  a  plat- 
form, and  a  related  facility,  mduding  a  water,  fuel,  steam, 
electric  and  air  line. 

(2)  downgrading  a  facility  means  reducing  a  track  classifica- 
tion as  specified  in  the  Federal  Railroad  Administration  track 
safety  standards  or  altering  a  facility  so  that  the  time  required 
for  rail  passenger  transportation  to  be  provided  over  the  route 
on  which  a  fadnty  is  located  may  be  increased. 

(b)  APPROVAL  Required  for  Downgrading  or  Disposal. — 
A  facility  of  a  nil  carrier  or  regional  transportation  authority 
that  Amtrak  used  to  provide  rail  passenger  transportation  on  Feb- 
ruary 1,  1979.  may  be  downgraded  or  disposed  of  only  after  approval 
by  the  Secretary  of  Transportation  under  this  section. 

(c)  Notification  and  analysis. — (l)  A  rail  carrier  intending 
to  downgrade  or  dispose  of  a  facility  Amtrak  currently  is  not  using 
to  provide  transportation  shall  notify  Amtrak  of  its  intention.  If, 
not  later  than  60  days  afler  Amtrak  receives  the  notice,  Amtrak 
and  the  earner  do  not  agree  to  retain  or  maintain  the  facility 
or  to  convey  an  interest  in  the  fadlitv  to  Amtrak.  the  carrier 
may  apply  to  the  Secretary  for  approval  to  downgrade  or  dispose 
of  the  facility. 

(2)  After  a  rail  carrier  notifies  Amtrak  of  its  intention  to  down- 
grade or  dispose  of  a  facility,  Amtrak  shall  survey  population  centers 
with  rail  passenger  transportation  facilities  to  assist  in  preparing 
a  valid  and  timely  analysis  of  the  need  for  the  facility  ana  shall 
update  the  survey  as  appropriate.  Amtrak  also  shall  maintiiin  a 
sjntem  for  collecting  information  gathered  in  the  survey.  The  system 
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for  cissistance  to  the  owner  for  relocation  or  other  measures  under- 
taken after  December  31.  1977.  to  minimize  or  ehminate  the  danger. 
(2)  The  Secretary  shall  recommend  to  Congress  that  Congress 
authonze  amounts  for  the  relocation  or  other  measures  if  the  Sec- 
retary decides  that — 

(A)  the  faality  presents  a  danger  of  death  or  serious  injury 
to  an  employee  or  passenger  or  of  senous  damage  to  that 
property;  and 

(B)  the  owner  should  not  be  expected  to  bear  the  cost 
of  that  relocation  or  other  measures. 

(b)  To  Correct  State  and  Local  Violations. — (1)  Amtrak, 
by  itself  or  jointly  with  an  owner  or  operator  of  a  rail  station 
Amtrak  uses  to  provide  rail  passenger  transportation,  may  apply 
to  the  Secretary  for  amounts  that  may  be  appropriated  under  para- 
graph (2)  of  this  subsection  to  pay  or  reimburse  expenses  incurred 
after  October  1,  1987,  related  to  the  station  complying  with  an 
oflidal  notice  received  before  October  1,  1987,  from  a  State  or 
local  authonty  stating  that  the  station  violates  or  allegedly  violates 
the  building,  construction,  fire,  electric,  sanitation,  mechanical,  or 
plumbing  code. 

(2)  Not  more  than  $1,000,000,  may  be  appropriatevd  to  the 
Secretary  to  carry  out  paragraph  (1)  of  this  subsection.  Amounts 
appropriated  under  this  paragraph  remam  available  until  expended.  * 

1124311.  Acquiring  interests  in  property  by  eminent  donudn 

(a)  General  Authority.— *  1)  To  the  extent  financial  resources 
are  available.  Amtrak  may  acquire  by  eminent  domain  under  sub- 
section (b)  of  this  section  interests  m  property — 

(A)  necessary  for  interaty  rail  passenger  transportation, 
except  property  of  a  rail  earner,  a  State,  a  political  subdivision 
of  a  State,  or  a  governmental  authonty;  or 

(B)  requested  by  the  Secreury  of  Transportation  in  carry- 
ing out  the  Secretary's  duty  to  design  and  build  an  intermodal 
transportation  termmal  at  Union  Station  in  the  Distnct  of 
Columbia  if  the  Secretary  assures  Amtrak  that  the  Secretary 
will  reimburse  Amtrak. 

(2)  Amtrak  may  exennse  the  power  of  eminent  domain  only 
if  it  cannot — 

(A)  acquire  the  interest  in  the  property  by  contract;  or 

(B)  agree  with  the  owner  on  the  purcirase  price  for  the 
interest. 

(b)  Civil  Actions.— (1)  A  civil  action  to  acquire  an  interest 
m  property  by  eminent  domain  under  subsection  (a)  of  this  section 
must  be  brought  in  the  distna  coun  of  the  United  States  for 
the  judicial  district  in  which  the  property  is  located  or,  if  a  single 
piece  of  property  is  located  in  more  than  one  judicial  district, 
m  any  judicial  district  in  which  any  piece  of  the  property  is  located. 
An  interest  is  condemned  and  taken  by  Amtrak  for  its  use  when 
a  declaration  of  taking  is  filed  under  this  subsection  and  an  amount 
of  money  estimated  in  the  declaration  to  be  just  compensation 
for  the  interest  is  deposited  in  the  court.  The  declaration  may 
be  filed  with  the  complaint  in  the  action  or  at  any  time  before 
judgment.  The  declaration  must  contain  or  be  accompanied  by — 

(A)  a  statement  of  the  public  use  for  which  the  mtereat 
is  taken: 

(B)  a  description  of  the  property  sufiident  to  identify  it; 

(C)  a  statement  of  the  interest  in  the  property  taken; 
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(D)  a  plan  showing  the  interest  taken:  and 

(E)  a  statement  of  the  amount  of  money  Amtrak  estimates 
ij  just  compensation  for  the  interest. 

(2)  When  the  dedaration  is  filed  and  the  deposit  is  made 
under  paragraph  (1)  of  this  subsection,  title  to  the  property  vests 
in  Amtrak  in  fee  simple  absolute  or  in  the  lesser  interest  shown 
in  the  dedaration.  and  the  right  to  the  money  vests  in  the  person 
entitled  to  the  money.  When  the  declaration  is  filed,  the  court 
may  dedde — 

(A)  the  time  by  which,  and  the  terms  under  which,  posses- 
sion of  the  property  is  given  to  Amtrak;  and 

(B)  the  disposition  of  outstanding  charges  related  to  the 
property. 

(3)  After  a  hearing,  the  court  shall  make  a  fmding  on  the 
amount  that  is  just  compensation  for  the  interest  in  the  property 
and  enter  judgment  awarding  that  amoimt  and  interest  on  it. 
The  rate  of  interest  is  6  percent  a  year  and  is  computed  on  the 
amount  of  the  award  less  the  amount  deposited  in  the  court  from 
the  date  of  taking  to  the  date  of  payment. 

(4)  On  application  of  a  party,  the  court  mav  order  immediate 
payment  of  any  part  of  the  amount  deposited  in  the  court  for 
the  compensation  to  be  awarded.  If  the  award  is  more  than  the 
amount  received,  the  court  shall  enter  judgment  against  Amtrak 
for  the  deficiency. 

(C)      AUTHORITY     TO      CONDEMN      RAIL      CARRIER     PROPERTY 

Interests. — (1)  If  Amtrak  and  a  rail  carrier  cannot  agree  on  a 
sale  to  Amtrak  of  an  interest  in  property  of  a  rail  carrier  necessary 
for  intercity  rail  passenger  transportation.  Amtrak  may  applv  to 
the  Interstate  Commerce  Commission  for  an  order  estahlisning 
the  need  of  Amtrak  for  the  interest  and  reauiring  the  carrier 
to  convey  the  interest  on  reasonable  terms,  induoing  just  compensa- 
tion.  The  need  of  Amtrak  is  deemed  to  be  established,  and  the 
Commiasion,  after  holding  an  expedited  proceeding  and  not  later 
tbnn  120  days  after  receiving  the  application,  shall  order  the 
interest  conveyed  unless  the  Commission  deddes  that — 

(A)  conveyance  would  impair  significantly  the  ability  of 
the  carrier  to  carry  out  its  obligations  aa  a  common  carrier; 
and 

(B)  the  obligations  of  Amtrak  to  provide  modem,  efnaent, 
and  economical  rail  passenger  transportation  can  be  met  ade- 
qumtely  by  acquiring  an  interest  in  other  property,  either  by 
sale  or  by  exercising  its  right  of  eminent  domain  under  sub- 
•ection  (a)  of  this  section. 

(2)  If  the  amoimt  of  compensation  is  not  determined  by  the 
date  of  the  Commission's  order,  the  order  shall  reguire,  as  part 
of  the  compensation,  interest  at  6  percent  a  year  from  the  date 
prescribed  for  the  conveyance  until  the  compensation  is  paid. 

(3)  Amtrak  siibsequently  may  reconvey  to  a  third  party  an 
interest  conveyed  to  Amtrak  under  this  subsection  or  prior  com- 
parable provision  of  law  if  the  Commission  deddes  that  the 
reconveyance  will  carry  out  the  purposes  of  this  part.  regardleM 
of  when  the  proceeding  was  brought  (induding  a  proceedmg  pending 
before  a  United  States  court  on  November  28.  1990). 


lor 
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$24312.  Labor  standarda 

(a)  Prevailino  Wages  and  Health  and  Safety  Standards^ 
(1)  Amtrak  shall  ensure  that  laborers  and  mechanics  employed 
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(7)  an  assessment  of  long-term  operational  safety  needs 
and  a  list  of  speafic  projects  designed  to  maxamize  operational 
safety;  and 

(8)  comments  that  Amtrak  submits  to  the  Secretary  on 
the  plan. 

(b)  SuBMnriNG  MoDincATiONs  of  Plan  to  Congress.— The 
Secretary  shall  submit  to  Congress  any  modification  made  to  the 
program  master  plan  and  comments  that  Amtrak  submits  on  the 
modification. 

§24904.  General  authority 

(a)  General. — To  carry  out  this  chapter  and  the  Regional  Rail 
Reorganization  Act  of  1973  (45  U.S.C.  701  et  seq.),  Amtrak  may— 

(1)  acquire,  maintain,  and  dispose  of  any  interest  in  prop- 
erty used  to  provide  improved  high-speed  rail  transportation 
under  section  24902  of  this  title; 

(2)  acquire  any  interest  m  real  property  that  Amtrak 
considers  necessary  to  carry  out  the  goals  of  section  24902; 

(3)  provide  for  rail  freight,  intercity  rail  passenger,  and 
commuter  rail  passenger  transporta;;ion  over  property  acquired 
under  this  section; 

(4)  improve  rail  rights  of  way  between  Boston,  Massachu- 
setts, and  the  District  of  Columbia  (including  the  route  through 
Spnngfield.  Massachusetts,  and  routes  to  Harrisburg,  Penn- 
sylvania, and  Albany,  New  York,  from  the  Northeast  Corridor 
TnAin  line)  to  achieve  the  goals  of  section  24902  of  providing 
improved  high-speed  rail  passenger  transportation  between 
Boston,  Massachusetts,  and  the  District  of  Columbia,  and  inter- 
mediate intercity  markets; 

(5)  acquire,  build,  improve,  and  install  passenger  stations, 
communications  and  electric  power  fadlitiea  and  equipment, 

fiublic  and  private  highway  and  pedestrian  crossings,  ana  other 
adlities  and  equipment  necessary  to  provide  improved  high- 
speed rail  passenger  transportation  over  rights  of  way  improved 
under  clause  (4)  of  this  subsection; 

(6)  make  agreements  with  other  carriers  and  commuter 
authorities  to  grant,  acquire,  or  make  arrangements  for  rail 
freight  or  commuter  rail  passenger  transportation  over,  rights 
of  way  and  facilities  acquired  under  the  Regional  Rail  Reorga- 
nization Act  of  1973  (45  U.S.C.  701  et  seq.)  and  the  Railroad 
Revitaiization  and  Regulatory  Reform  Act  of  1976  (46  U.S.C. 
801  et  seq.); 

(7)  appoint  a  general  manager  of  the  Northeast  Comdor 
improvement  program;  and 

(8)  make  agreements  with  telecommunications  common  car- 
riers, subject  to  the  Commxmications  Act  of  1934  (47  U.S.C. 
151  et  seq.),  to  continue  existing,  and  establish  o*"  .^*' 
improved,  passenger  radio  mobile  telephone  service  in  the  high- 
speed rail  passenger  transportation  area  specified  in  section 
24902(aXl)and(2). 

(b)  Compensatory  agreements.— Rail  freight  and  camm\xt»r 
rail  passenger  transportation  provided  under  subsection  (aXo)  w 
thi«  section  shall  be  provided  under  compensatory  agreements  witn 
the  responsible  carriers.  ^ Dt«u7« 

(c)  Compensation  for  Transportation  Over  Certain  *««»" 
OP  Way  and  Facxuties.— ( l)  An  agreement  under  subeecoon  (jMo; 
of  this  section  shall  provide  for  reasonable  reunbursement  oi  om» 
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but  may  not  croM-iubsidize  intercity  rail  passenger,  commuter  rail 
passenger,  and  nil  freight  transportation.  — . 

(2)  If  the  partiea  do  not  agree,  the  Interstate  Commerce  I 
Commission  shall  order  that  the  transportation  contmue  over  facili-  I 
ties  acquired  under  the  Regional  Rail  Reorganization  Act  of  1973 
(45  U.S.C.  701  et  seq.j  and  the  Railroad  Revitalization  and  Regu- 
latory Reform  Act  of  1976  (45  U.S.C.  801  et  seq.)  and  shall  deter- 
mine compensation  (without  allowing  cross-subsidization  between 
intercity  rail  passenger  and  rail  freight  transportation)  for  the 
transportation  not  later  than  120  days  after  the  dispute  is  submit- 
ted. The  Commission  shall  assign  to  a  rail  freight  carrier  obtaining 
transportation  under  this  subsection  the  costs  Amtrak  incurs  only 
for  the  benefit  of  the  carrier,  plus  a  proportionate  share  of  all 
other  coats  of  providing  transportation  under  this  paragraph 
incurred  for  the  common  benefit  of  Amtrak  and  the  carrier.  Tlie 
proportionate  share  shall  be  based  on  relative  measures  of  volume 

of  car  operations,  tonnage,  or  other  factors  that  reasonably  reflect     i 
the  relative  use  of  rail  property  covered  by  this  subsection.  1 

(3)  This  subsection  docs  not  prevent  the  parties  from  making 
an  agreement  under  siibsection  (aX6)  of  this  section  afCbr  the 
Commission  makes  a  decision  under  this  subsectioix. 

9  2490S.  Coordination  board  and  safety  committee 

(a)  Northeast  Corridor  Coordination  Board.— (1)  The 
Northeast  Corridor  Coordination  Board  is  composed  of  the  following 
members: 

(A)  one  individual  from  each  commuter  authority  (as 
defined  in  section  1135(a)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1981  (45  U.S.C.  1104))  that  provides  or  makes  a  contract 
to  provide  commuter  rail  passenger  transportation  over  the 
main  line  of  the  Northeast  Comdor. 

(B)  2  individuals  selected  by  Amtrak. 

(C)  one  individual  selected  by  the  Consolidated  Rail  Cor- 
poration. 

(2)  The  Board  shall  recommend  to  Amtrak — 

(A)  policies  that  ensure  eauitable  access  to  the  Northeast 
Corridor,  considering  the  need  for  equitable  access  by  commuter 
and  intercity  rail  paMenger  transportation  and  the  require- 
ments of  section  24308(c)  ofthis  title;  and 

(B)  equitabk  polidea  for  the  Northeast  Corridor  related 
to—  ^- 

(i)  disMtdiing; 
(ii)  poBlic  information; 
(ill)  maintaining  equipment  and  facilities; 
(iv)  m^or  capital  facility  investments;  and 
(v)  harmonizing  equipment   acquisitions,   rates,   and 
schedules. 

(3)  The  Board  may  reconunend  to  the  board  of  directors  and 
President  of  Amtrak  action  necessair  to  resolve  dififerences  on 
providing  transportation,  except  for  facilities  and  transportation 
matters  under  section  24308(a)  or  24904(aX5)  and  (c)  of  this  title. 

(b)  Northeast  Corridor  Safety  Committee. — ( 1)  The  North- 
east Corridor  Safety  (Committee  is  composed  of  members  appointed 
by  the  Secretary  of  Transportation.  The  members  shall  be  represent- 
atives of— 

(A)  the  Sacretaiy; 

(B)  Amtrak; 
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statement  on  Behalf  of  North  America  Freight  Car  Association 
Before  the  Subcommittee  on  Railroads,  Committee  on  Transportation 
and  Infrastructure .  U.S.  House  of  Representatives.  Regarding 
Legislation  Affecting  the  Interstate  Commerce  Act 

My  name  is  Kevin  Kaufman.   I  am  President  of  North  America 
Freight  Car  Association  (NAFCA) ,  an  unincorporated  association 
comprised  of  shippers  who  operate  private  rail  cars  and  companies 
that  manufacture  or  lease  such  cars  to  shippers.   I  am  also  a 
Vice  President  of  Louis  Dreyfus  Corporation,  a  grain  merchandiser 
which  is  a  member  of  NAFCA. 

NAFCA  members  own  or  operate  some  189,000  freight  cars, 
mostly  tank  cars  or  covered  hopper  cars,  which  are  the 
predominant  car  types  directly  owned  or  operated  by  shippers.   In 
fact,  over  90%  of  tank  cars  in  use  are  operated  by  shippers  and 
approximately  50%  of  all  covered  hopper  cars  are  privately 
operated. 

NAFCA  members  are  aware  of  suggestions  for  termination  of 
the  Interstate  Commerce  Commission  and,  possibly,  repeal  of  all 
or  part  of  the  Interstate  Commerce  Act.   We  wish  to  focus  on  only 
a  limited  area  of  this  debate  —  that  dealing  with  the  operation 
and  use  of  freight  cars. 

Certain  provisions  of  the  Interstate  Commerce  Act  facilitate 
—  indeed,  may  be  essential  to  —  the  use  of  freight  cars, 
especially  privately-owned  freight  cars.   In  our  opinion,  these 
provisions  should  be  retained. 

The  United  States  needs  a  cohesive,  national  rail 
transportation  system  to  meet  the  needs  of  commerce.   That  type 
of  a  system  requires  two  components:   an  interconnected  and 
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accessible  network  of  rails,  yards,  and  shipper  sidings;  and  the 
ability  of  those  who  own  freight  cars  to  have  those  cars  travel 
over  the  national  system.   The  two  components  are  complimentary; 
without  an  interconnected,  accessible  rail  network,  freight  cars 
cannot  be  utilized  to  their  full  potential,  and  if  freight  cars 
cannot  be  utilized,  there  is  no  point  in  maintaining  a  rail 
network. 

A  cohesive,  national  rail  transportation  system  is  welded 
together  by  provisions  of  the  Act  which  mandate  the  interchange 
of  traffic  and  the  continuous  carriage  of  freight  cars,  49  U.S.C. 
§§  10742  and  10745.   Without  these  provisions,  a  private  car, 
loaded  with  the  approval  of  the  originating  railroad,  could  be 
refused  by  a  connecting  railroad  or  subjected  to  some  form  of  use 
toll.   Conversely,  if  a  destination  carrier  were  willing  or 
anxious  to  accept  traffic  in  private  cars,  an  origin  carrier 
could  refuse  to  permit  that  traffic  to  interchange. 
Unfortunately,  there  is  precedent  for  that  type  of  behavior  in 
the  railroad  industry,  resulting  in  the  ICC  having  been  called 
upon  to  require  railroads  to  accept  and  use  private  cars  under 
most  circumstances. 

A  national  rail  network  does  not  begin  and  end  only  on  track 
owned  by  railroads.   Most  shippers  own  or  maintain  their  own 
sidings  upon  which  rail  cars  are  placed  for  loading  and 
unloading.   Section  11104  of  the  Interstate  Commerce  Act  requires 
railroads  to  construct,  maintain,  and  operate,  on  reasonable 
conditions,  switch  connections  between  their  own  lines  and  the 
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private  sidings  of  shippers.   These  provisions  are  necessary  in 
order  to  preclude  unreasonable  selectivity  by  carriers  in  the 
traffic  which  they  handle.   The  statute  also  forbids  railroads  to 
discriminate  against  a  shipper  that  invokes  the  provisions  of 
Section  11104  in  order  to  obtain  a  switch  connection.   Authority 
over  switch  connections  is  necessary  to  link  shipper  tracks  with 
those  of  common  carrier  railroads. 

In  order  for  an  integrated  rail  network  to  serve  its 
intended  purpose,  rail  cars  must  be  able  to  travel  freely.   When 
the  use  of  privately-owned  cars  is  to  be  undertaken,  two  issues 
are  present.   First  is  the  question  of  whether  the  shipper  will 
be  permitted  to  use  its  own  car  or,  instead,  be  required  to  use  a 
railroad-owned  car.   Second  is  the  question  of  how  much,  if 
anything,  the  shipper  will  receive  in  way  of  compensation  for 
furnishing  its  own  car. 

Sections  11121  and  11122  contain  authority  for  the  ICC,  or  a 
successor  agency,  to  resolve  disputes  concerning  the  use  of 
private  cars,  as  well  as  disputes  between  railroads  regarding  the 
use  of  carrier-owned  cars.   Since  passage  of  the  Staggers  Act, 
the  ICC  has  been  called  upon  to  exercise  its  authority  under  both 
of  these  provisions,  to  affirm  that  private  cars  cannot 
unreasonably  be  excluded  from  the  railroad  interchange  system, 
and  to  acknowledge  that  private  car  owners  must  receive 
appropriate  compensation  whenever  their  cars  are  used.-'   Even 


-  LO-Shippers  Action  Committee  v.  Aberdeen  &  Rockfish  R.R.  Co.. 
4  I.C.C.2d  1  (1987);  Shippers  Committee.  OT-5  v.  The  Ann  Arbor  Rail 
Road  Company,  et  al.,  5  I.C.C.2d  856  (1989). 
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-  4  - 
though  the  provisions  of  Sections  11121  and  11122  have  been 
sparingly  used,  the  existence  of  that  authority  has  worked  well 
to  compel  parties  with  disparate  views  to  negotiate  settlements 
of  their  disputes.   Knowing  that  such  recourse  is  possible,  there 
is  less  likelihood  that  those  with  a  greater  degree  of  market 
power  will  take  advantage  of  those  with  a  lesser  degree,  and  that 
there  will  be  a  more  rational  resolution  of  these  important 
issues.   These  provisions  should  be  retained,  in  our  view. 

While  we  do  not  generally  favor  broad  grants  of  antitrust 
immunity,  there  is  one  instance  in  which  antitrust  immunity 
serves  to  facilitate,  rather  than  impede,  the  supply  of  freight 
cars,  and  thus  acts  to  enhance  competition.   Furnishing  freight 
cars  is  an  expensive  undertaking,  with  high  capital,  lease,  and 
maintenance  costs.   Section  10747  of  the  Act  provides  that, 
whenever  a  shipper  furnishes  an  instrumentality  of  transportation 
which  a  railroad  is  obligated  to  provide,  the  shipper  should  be 
paid  some  form  of  allowance.   When  shippers  furnish  private  cars, 
shippers  are  entitled  to  an  allowance  in  the  form  of  a  cash 
payment  or  reduced  freight  rate. 

Shippers  and  carriers  each  have  met  to  discuss  compensation 
payments  for  freight  car  use,  utilizing  specific  grants  of 
antitrust  immunity  conferred  by  the  ICC  under  §  10706.   We 
believe  that  the  power  to  grant  such  antitrust  immunity  should  be 
continued. .  We  are  not  aware  that  any  grant  of  immunity  under 
that  provision  has  ever  been  abused;  but  should  it  be,  the 
immunity  can  be  revoked.   Or,  in  the  case  of  a  potentially 
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-  5  - 
abusive  situation,  immunity  need  not  be  granted  in  the  first 
instance. 

In  summary,  NAFCA  urges  that  provisions  of  the  statute  which 
are  designed  to  foster  open  interchange  and  the  flow  of  freight 
cars  be  retained. 

Respectfully  submitted, 

yy^L.^:^  /■(^^-^^^^'^^ 

Kevin  Kaufman 

President 

North  American  Freight  Car 

Association 
February  27,  1995 
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STATEMENT  OF 
GORDON  P.  MacDOUGALL 

TO  THE  RAILROAD  SUBCOMMITTEE 

COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

FEBRUARY  22,  1995 

Madam  Chairman  and  members  of  the  Subcommittee.  Thank  you 
for  providing  me  the  opportunity  to  submit  written  views  as  to 
the  future  of  the  Interstate  Commerce  Commission  (ICC)  and  its 
non-merger  rail  authority.  I  bring  to  you  a  perspective  of  one 
who  has  practiced  before  the  ICC  for  38  years,  and  with 
considerable  experience  at  other  federal  transportation  agencies, 
such  as  the  Federal  Maritime  Commission  (FMC),  Maritime 
Administration,  Federal  Railroad  Administration  (FRA),  and 
National  Transportation  Safety  Board,  among  others.^ 
I  have  also  appeared  before  a  number  of  State  regulatory 
agencies.  However,  my  statement  today  is  not  made  on  behalf  of 
any  past  or  present  client.  It  constitutes  my  own  views  on  agency 
practice  and  procedures . 

Sunset/Transfer  or  Repeal? 

There  are  two  concepts  which  appear  to  be  involved.  They  are 
separate.  The  first  is  whether  Congress  should  "sunset"  the  ICC, 


^  I  have  held  various  positions  in  the  Washington,  DC  chapter 
of  the  former  Association  of  Transportation  Practitioners, 
successor  to  the  Association  of  I.C.C.  Practitioners;  and  have 
served  on  the  executive  board  of  the  Maritime  Administrative  Bar 
Association.  I  have  also  practiced  before  the  Federal  Power 
Commission,  and  its  successor  Federal  Energy  Regulatory  Commission, 
and  belong  to  the  Federal  Energy  Bar  Association. 
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and  transfer  the  ICC's  functions  to  one  or  more  Executive 
department  agencies.  The  second  is  whether  the  Congress  should 
repeal  specific  statutory  provisions  that  serve  to  "regulate" 
certain  carrier  conduct. 

The  sunset/transfer  matter  has  been  around  for  some  time, 
chiefly  before  the  Appropriations  Committee.^  The  proposal  to 
sunset  the  ICC,  and  to  transfer  its  functions,  is  not  a 
"deregulation"  effort;  instead  it  would  be  a  transfer  of 
functions  from  a  Congressional  regulatory  agency  to  an  Executive 
branch  regulatory  agency.  Regulation  would  continue,  but  in  a 
different  forum. 

The  proposal  to  "repeal"  a  significant  portion  of  the  ICC's 
statutory  functions  would  be  "deregulation"  from  a  federal 
standpoint.  Section  210  of  the  Trucking  Industry  Regulatory 
Reform  Act  of  1994  (P.L.  103-311)  mandated  reports  by  the  ICC  and 
by  the  Department  of  Transportation  with  respect  to  statutory  and 
regulatory  functions  of  the  ICC  which  could  be  eliminated  or 
restructured. 

I.   IT  MAKES  A  DIFFERENCE  TO  LITIGANTS 

WHETHER  DISPUTE  RESOLUTION  IS  AT  THE 

ICC,  OR  BEFORE  AN  EXECUTIVE  BRANCH  AGENCY. 

It  makes  a  difference  to  litigants  whether  a  dispute  is  to 
be  resolved  by  an  independent  regulatory  agency  of  the  Congress, 


was  not  drafted  until  FY1988.  See;  Hearings  before  Appropriations 
Subcommittee  on  Dept .  of  Transportation  and  Related  Agencies, 
FY1988,  Part  5,  pp.  10,  12-37  (1987);  FY1989,  Part  5,  pp.  3,  19-20 
(1988);  FY1990,  Part  5,  pp.  808-13,  1000  (1989);  FY1991,  Part  5,  p. 
77  (1990);  FY1992,  Part  5,  p.  20  (1991);  FY1993,  Part  5,  pp.  4-5 
(1992);  FY1994,  Part  5,  p.  35  (1993),  FY1995,  Part  5,  pp.  17-18, 
36-66,  436-41,  445-53  (1994). 
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such  as  the  ICC,  or  before  an  Executive  branch  agency,  such  as 
the  FRA.  The  conflicting  contentions  between  the  ICC  as  a  forum 
versus  the  Department  of  Transportation  as  a  forum,  have  been 
presented  by  the  ICC's  General  Counsel  Henry  F.  Rush,  and  by 
former  ICC  Commissioner  Gregory  S.  Walden,  currently  with  the 
Federalist  Society.  Mr.  Rush  is  for  the  ICC;  Mr.  Walden  is  for 
the  Department  of  Transportation.^ 

I  come  down  on  the  side  of  an  independent  ICC,  but  would 
comment  upon  two  matters  seemingly  given  little  attention  by  both 
Messrs.  Rush  and  Walden.  The  first  is  expertise  of  the 
regulators.  The  ICC  commissioners  with  fixed  5-year  terms  serve 
longer  than  the  usual  Presidential  appointee  in  the  Executive 
branch,  which  is  about  2  and  sometimes  3  years.*  The  longer  ICC 
term  of  office,  plus  frequent  reappointment,  give  the  ICC 
appointee  a  greater  opportunity  for  on-the-job  experience,  in 
addition  to  security  from  removal  for  other  than  cause. 

A  second  factor  is  the  requirement  that  not  more  than  3  of 
the  ICC  commissioners  may  be  appointed  from  the  same  political 
party.  49  U.S.C.  10301(b). 

I  believe  it  does  make  a  marked  difference  to  have  a  dispute 
resolved  at  the  ICC  rather  than  at  the  FRA,  with  respect  to  both 


.^  Mr.  Rush's  memorandum  on  the  need  for  the  ICC's  independence 
is  reproduced  in  Hearings  before  Appropriations  Subcommittee  on 
Dept.  of  Transportation  and  Related  Agencies,  FY1995,  Part  5,  pp. 
36-66  (1994).  Mr.  Walden's  case  for  the  Department  of 
Transportation  is  set  forth  in  Walden,  Observations  of  the  Newest 
ICC  Commissioner,  60  Transp.  Prac .  J.  374  (Summer  1993).  Mr. 
Walden's  rebuttal  to  Mr.  Rush  was  presented  June  27,  1994.  See; 
USDOT  Docket  No.  4  9  848,  Study  on  Interstate  Commerce  Commission 
Functions,  Comments  of  Gregory  S.  Walden,  filed  Nov.  18,  1994. 

*  See;  Weisband,  Edward  and  Franck,  Thomas  M. ,  Resignation  in 
Protest  (Grossman,  1975). 
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procedure  and  substance.  In  my  practice  before  the  ICC,  until  the 
1980 's  a  number  of  the  commissioners  had  20  or  more  years  of 
experience  at  the  agency.  The  usual  rule  was  to  reappoint  a 
commissioner  absent  unusual  circumstances.  Thus  a  commissioner 
need  not  rely  solely  upon  staff — he  acquired  experience  by  being 
with  the  ICC  for  many  years.  In  contrast,  the  head  of  the  FRA 
changes  with  every  administration,  and  frequently  once  or  more 
time  within  a  given  administration.  To  be  sure,  recent 
Presidential  practice  has  been  less  receptive  to  reappointment  of 
ICC  commissioners,  but  the  tenure  of  an  ICC  commissioner  still 
greatly  exceeds  that  of  the  FRA  head.  ICC  Commissioner  J.J. 
Simmons  has  10  years  at  the  ICC.  A  knowledgeable  commissioner  is 
a  good  check  against  staff  indiscretion. 

The  divided  political  background  of  the  ICC  commissioners — 
no  more  than  three  from  the  same  political  party — is  an  advantage 
to  the  ICC  not  possessed  by  the  FRA.  This  mixed  political 
composition  of  the  ICC  is  somewhat  reflective  of  the 
Congressional  committee  system,  where  the  minority  has  some  say 
in  the  outcome . ^ 

Procedures  at  the  ICC  are  more  "open"  and  conducive  to  due 
process  than  at  the  FRA.  I  say  this  based  upon  experience.  The 
FRA  does  not  have  a  public  docket  room  of  which  I  am  aware.  A 
visitor  requests  the  file  from  the  Staff.  Frequently,  the  Staff 


Government  (1885),  in  light  of  the  post-cold  war  era.  Former  ICC 
commissioner  Walden  said  his  impression  while  serving  at  the  agency 
is  that  when  a  commissioner  votes  on  a  matter,  he  is  concerned  less 
about  the  reaction  of  the  White  House  than  about  legislative 
criticism  or  correction.  Walden,  Observations  of  the  Newest  ICC 
Commissioner.  60  Transp.  Prac .  J.  at  377, 
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wishes  to  first  know  whom  you  represent  prior  to  making  the 
record  available.  FRA  hearings  frequently  limit  cross-examination 
to  FRA  personnel,  and  restrict  or  prevent  examination  by  private 
counsel.  On  the  other  hand,  the  ICC  has  a  public  docket  room, 
with  no  questions  asked,  and  its  hearing  procedures  are  usually 
in  keeping  with  Administrative  Procedures  Act  standards  for 
adjudications,  although  not  required  to  be  at  the  such  level 
in  most  instances . 

The  vast  majority  of  transportation  disputes  taken  to  the 
ICC  or  to  the  FRA  are  not  of  a  partisan  political  nature.  But 
they  can  become  political  unless  there  is  a  proper  "balance" 
between  political  interests,  and  unless  there  is  sufficient 
expertise  on  the  part  of  the  ultimate  decisionmaker — the 
Presidential  appointee. 

II.  THE  UNDERLYING  BASIS  FOR  SUNSET  OF  THE 
ICC,  AND  TRANSFER  OF  ITS  FUNCTIONS,  IS 
TO  INCREASE  THE  POWER  OF  THE  EXECUTIVE 
BRANCH  AND  TO  REDUCE  THE  ROLE  OF  CONGRESS. 

As  one  who  practices  before  agencies,  I  have  followed 
developments  regarding  sunset  of  the  ICC,  and  transfer  of  its 
functions  to  Executive  branch  agencies.  The  theme  behind  these 
proposals  is  a  belief  that  the  U.S.  needs  a  stronger  Executive 
branch,  and  a  reduced  Congressional  role,  in  the  regulation  of 
business.  The  ICC  is  seen  as  the  grandfather  of  other  independent 
regulatory  agencies,  which  has  made  this  small  agency,  created  in 
1887,  the  focal  point  of  controversy.  If  elimination  of  the  ICC 
is  achieved,  the  FMC  is  expected  not  to  be  far  behind. 

The  emphasis  upon  the  ICC  in  the  movement  to  transfer 
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economic  regulation  from  independent  agencies  to  the  White  House 

was  made  apparent  to  me  when  I  attended  the  ICC's  Centennial  on 

April  3,  1987.  The  keynote  speaker  for  the  day  program  was  James 

C.  Miller  III,  and  the  speaker  for  the  evening  program  was  Darius 

W.  Gaskins,  Jr.,  both  proponents  of  eliminating  the  ICC,  or  a 

reduced  role  for  the  ICC.   After  the  1987  Centennial  program, 

Citizens  for  a  Sound  Economy,  a  leading  group  in  the  Term  Limits 

movement,  in  late  January  1988,  sponsored  a  public  conference, 

"Transportation  Policy  in  the  Nineties,"  with  opening  remarks  by 

James  C.  Miller  III.  Speakers  on  the  agenda  were  two  Congressmen, 

Tom  DeLay  and  Newt  Gingrich,  along  with  Senator  Bob  Packwood.  The 

central  theme,  as  I  understood  it,  was  to  reduce  the  role  of 

Congress  over  the  independent  administrative  agencies. 

The  ICC  as  the  granddaddy  of  all  regulatory  agencies  was 

claimed  by  columnist  David  S.  Broder,  on  July  17,  1994,  during 

the  Congressional  consideration  of  the  ICC's  budget.  "They  Nearly 

Killed  That  Dinosaur,"   Washington  Post;^ 

"The  ICC  is  the  great-granddaddy  of  all  the 
federal  regulatory  agencies,  the  starting  point 
of  everything  that  people  think  of  as  government 
bureaucracy. 

"Before  there  was  OSHA  or  EPA  or  the  SEC  or  the 
FTC  or  the  FCC,  before  the  IRS  was  born  and 
before  the  IRS  was  born  and  federal  agents  began 
auditing,  examining,  licensing,  inspecting  and 
overseeing  everything  in  sight,  before  all  of 
that,  there  was  the  ICC.  It  was  created  in  1987, 
when  Grover  Cleveland  was  serving  his  first  term 
as  president . " 

I  believe  it  unwise  to  divert  attention  from  the  Executive 


articles  by  Washington  Post  writer  Don  Phillips,  who  also 
serves  as  a  regular  columnist  for  Trains  magazine. 
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branch  agencies,  where  "big  government"  really  resides,  and  to 
instead  concentrate  on  eliminating  the  bi-partisan  and  tenured 
independent  regulatory  agency  such  as  the  ICC.  I  cite  the  Broder 
article  as  an  indication  of  confusion  on  the  part  of  the  public. 
Sunset  of  the  ICC,  and  transfer  of  functions  to  the  Executive 
branch,  would  reduce  the  power  of  the  Congress,  and  make 
regulation  less  responsive  to  the  public. 

It  is  not  unusual  for  a  President  to  seek  abolition  of  an 
independent  regulatory  agency,  such  as  the  ICC,  or  transfer  of 
the  agency  or  its  functions  to  the  Executive  branch.  Presidents 
Franklin  D.  Roosevelt  and  John  F.  Kennedy  each  proposed  transfer 
of  the  ICC  to  the  Commerce  Department.  The  enabling  legislation 
went  nowhere . ' 


III.  REPEAL  OF  STATUTORY  PROVISIONS  HAS 
NOT  BEEN  SHOWN  TO  BE  WARRANTED. 


I  am  unaware  of  any  specific  bill  up  for  consideration  by 
this  Subcommittee  dealing  with  elimination  of  the  statutory 
functions  presently  administered  by  the  ICC.  Moreover,  the 
Department  of  Transportation  has  not  released  its  initial 
recommendations  for  public  conmient,  as  promised  by  Frank  E. 
Kruesi,  Asst.  Secretary  for  Transportation  Policy  in  the 
Department  of  Transportation,  during  the  course  of  his  testimony 
before  your  Subcommittee  on  January  26,  1995. 

As  I  read  Section  210(b)  of  P.L.  103-311,  the  Secretary  of 
Transportation  is  to  submit  his  study  today,  but  he  has  not 


^  For  a  brief  history  of  Executive  branch  attempts  to  swallow 
the  ICC,  see;  Wilner,  Frank  N.,  Comes  now  the  Interstate  Commerce 
Practitioner,  Ch.  11  (Assn.  of  Transp.  Practitioners,  1993). 
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solicited  comments  from  the  public  with  respect  to  the 
Department's  findings. 

Accordingly,  I  am  unable  at  this  time  to  offer  my  thoughts 
on  certain  aspects  of  the  Secretary's  report,  or  upon  any 
legislation  not  yet  proposed. 

1.  State  Regulation.  The  recent  elimination  of  certain 
ICC  statutory  functions  has  not  brought  about  a  transfer  of  power 
back  to  the  states,  contrary  to  arguments  advanced  for  downsizing 
various  federal  progr^uns  administered  by  the  Executive  branch. 
This  is  clear  from  the  action  of  the  103rd  Congress  in  preempting 
state  economic  regulation  of  motor  carriers,  as  part  of  the  FAA 
Authorization  Act  of  1994  (P.L.  103-311,  Section  211),  and  in 
limiting  state  regulation  of  intrastate  transportation  of 
passengers  by  bus.  (P.L.  103-305,  Section  601). 

Moreover,  I  understand  that  most  rail  carriers  will  strongly 
oppose  transfer  of  the  ICC's  federal  powers  back  to  the  states. 

2.  Not  Full  Deregulation.  It  is  said  that  the 
elimination  of  certain  ICC  functions  as  a  result  of  the  so-called 
"4-R  Act"  and  the  Staggers  Act,  has  served  to  "deregulate"  the 
railroad  industry  to  a  certain  extent,  with  fewer  ICC  personnel 
needed  to  perform  the  remaining  regulatory  functions.  I  think 
that  such  "deregulation"  is  a  misnomer  to  an  important  degree, 
for  important  ICC  functions  still  exist — the  functions  have  been 
transferred  to  industry  self-regulation  by  trade  association  or 
lobbying  organizations.  This  is  questionable  in  terms  of  the 
public  interest. 

The  ICC's  employment  went  down  by  about  300  positions  in  the 
10-year  period  from  FY1985  to  FY1994.  But  the  railroad  industry's 
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principal  trade  and  lobbying  association,  Association  of  American 
Railroads  (AAR) ,  increased  its  staff  by  about  200  positions, 
rising  from  about  600  to  800,  despite  considerable  consolidation 
of  major  rail  carriers  during  this  period. °  Indeed,  a  new  rail 
carrier  organization,  Regional  Railroads  of  America,  was 
inaugurated  during  this  period . ^ 

It  is  no  secret  that  many  of  the  ICC's  functions  have  been 
taken  over  by  the  AAR,  American  Trucking  Associations,  and  other 
trade/ lobbying  organizations,  but  the  public  seems  to  be  excluded 
in  the  process.  The  transfer  of  personnel  is  obvious,  with  many 
AAR  employees  coming  over  from  the  ICC.  The  most  visible  transfer 
of  functions  is  perhaps  the  various  reports  which  formerly  were 
filed  at  the  ICC  and  then  summarized  by  the  ICC  in  public 
releases.  The  carriers  now  give  their  information  to  the  AAR, 
which  dispenses  the  data  to  the  public  as  it  sees  fit.^° 

There  are  obvious  disadvantages  to  the  practitioner  with 
transfer  of  ICC  data  collecting  functions  to  the  AAR  and  to  other 
private  agencies.  There  are  more  inaccuracies  in  private  data 


8  See;  National  Trade  &  Professional  Associations  of  the 
United  States  (Columbia  Books,  Washington, DC) ,  annual  editions; 
Encyclopedia  of  Associations  (Gail  Research  Inc.,  Detroit,  MI), 
annual  editions.  The  AAR  has  announced  a  reduction  of  about  90 
positions,  but  the  impact  upon  AAR  functions  is  unclear.  National 
Journal,  Vol.-  26,  No.  50,  at  p.  2913.  (December  10,  1994). 

'  Poos,  Bob,  "New  Rail  Transportation  Lobby  Will  Confront  Many 
Challenges,"  Traffic  World  (March  9,  1987). 

^°  The  AAR  has  made  it  clear  that  its  data  base  is  not 
generally  available  to  the  public.  See;  Levine,  Harvey  A,  "Clearing 
the  Air  on  AAR  Operations,"  N.Y.  Journal  of  Commerce  (January  9, 
1987). 
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collection.  Public  availability  is  frequently  non-existent.  ^ 
Other  examples  of  transfer  of  ICC  functions  to  the  AAR 

include  car-hire  deprescription.  Interline  Service  Management 

program,  and  the  REN  (Rate  EDI  Network),  among  others. 

I  hope  my  observations  and  views  may  prove  helpful  to  your 

deliberations. 


^^  I  offer  a  simple  example:  The  ICC's  library  until  recently 
subscribed  to  a  rail  industry  publication  known  as  "Progressive 
Railroading."  When  I  learned  the  January  1995  issue  was  no  longer 
available  at  the  ICC,  I  inquired  at  the  AAR's  library,  and  I  was 
advised  it  was  carried  in  the  AAR  library,  but  that  I  could  not 
visit  the  library  owing  to  other  requirements  of  the  library  staff. 

10 
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Fe^bruary  15,  1995 


WYNDMERE  FARMERS  ELEVATOR 

PO.BOX67 

WYNDMERE.  NORTH  DAKOTA  560HI 

701-439-2252 

FAX70l-439^?6i» 


Railroad  Subcommittee 
CODinlttee  on  TronsportBtlon 
U.S.  House  o:f  Representetivi 
Washington,  DC   20515 


and  Inif raetx-ucture 


1  an  the  General  Manager  of  a  cooperative  country  g>' aln  elevator  In 
Southeastern  North  Dakota.   We  have  one  location,  eei~ved  solely  by  Ihe 
Canadian  Pacific  Railway.   Our  basic  function  is  to  buy  grain  <Hh»at, 
barley,  oorn,  fioybeans,  &  oil  Bunf lowers)  froBi  producers,  and  resell  that 
grain  to  nillers  and  processora  all  around  the  nation.   Because  North 
Dakota  is  a  long  distance  from  these  markets,  and  because  ve  have  no 
navigable  water,  the  railroad  is  the  only  practical  means  of  transporting 
grain  to  those  markets. 

The  vast  majority  of  country  elevators  has  access  to  only  one 
railroad.   I  consider  myself  the  definition  of  a  •captive  shipper".   The 
railroad  people  will  try  to  tell  you  that  there  are  no  captive  shippers. 
They  are  basing  their  information  on  alleged  truck  transportation 
availability.   Trucks  aren't  available  or  practical  for  the  large  volumes 
we  handle  and  the  greet  dietances  our  grain  must  be  moved. 

I  am  extremely  concerned  about  possible  abolishment  of  the  ICC.   Some 
regulatory  oversight  is  very  important  to  me  as  a  captive  shipper.   Unfair 
policies  and  pricing  by  the  railroad  put  my  business  at  an  unfair 
competitive  advantage  and  could  even  put  me  out  of  business.   The  ICC  was 
formed  to  regulate,  so  that  unfair  policies  and  pricing  would  be  monitored 
and  corrected.   In  the  rapidly  changing  industry  in  which  1  participate, 
there  are  few  constants.  My  dependence  on  a  railroad  is  e  constant,  and  it 
is  no  different  today  than  it  was  at  the  time  the  ICC  was  conceived. 
Me,  as  captive  shippers,  need  continued  regulatory  oversight  of 
railroads.   I  strongly  ur^c  you  not  tci  take  this  regulatory  "safety  net" ^ 
away.   Railroads  will  likely  tell  you  there  is  no  need  for  regulation  to 
protect  captive  shippers.   We  must  have  regulatory  protection! 


Sincerely, 


lard  T.  Mueller,  General  Manager 
Wyndmere  Farmers  Elevator 


Copy: 


Senators  Conrad  &  Dorgsn,  Rep.  Pomeroy 
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OSTER 

Researching  Services 

12697  Coloniol  Dr    •  Mt  Airy,  Md.  21771 
301  ■253-6040 


M)  .  Glen  Scamme'l 

;,i,,n  niit-.Mor  .'f  v^Iiihr-omm:  rtefi 

p.  -  '.7  6 

Rayhiirn    Housf   Office    BuJlding 

Kdshinglon,    D.C.         10515 

De.ij-    ^!r .     St^nininol  : 

T  .=im  Gubmirting  tliis  letter  for  rerord  to  the  Railroad  Subcommittee 
it)  rpsponsr:  to  the  February  22,  19^5,  Hearing  concerning  the 
Interstate  Commerce  Commission. 

Tlie  Rec'ii  datiiins  I'nit  i.f  tlie  Interstate  Commerce  Commission  is 
responsible  fir  recording  mortgage,  lease,  equipment  trust  or 
conditional  sales  agreements  relating  to  railcars  and  locomotives, 
and  assignments  of  any  of  these  agreements.  Bareboat  charter 
agreements  involving  watcrborne  equipment,  such  as  barges,  etc., 
are  also  on  record.  Tlie  Recordations  Unit  was  established  by 
Congress  as  a  cent  ral  recording  office  to  protect  the  security  of 
tliose  wlio  advance  money  to  railroads  and  other  entities  for  the 
purchase  of  rolling  stock. 

Thnre  are  currently  over  19,000  separate  rail  files,  along  with 
supplemenrs  filed  thereto,  on  record  at  the  ICC.  There  are 
ciiMi-'iitly  over  10  waterborne  agreements  on  tile.  Billions  of 
dollars  of  equipment  ate  cnrTf^iitly  covered  ]:>y    these  filings. 

I  end.  IS  rely  on  this  centralized  recording  system  to  determine 
whether  the  equipment  tliey  propose  to  finance  is  already 
encumbered.  Indexing  is  by  Crantee/Crantor ,  not  by  railcar  or  unit 
numl.iei- .  The  current  filing  fee  charged  by  the  ICC  is  $21  per 
filing.   This  is  a  low-cost  and  effective  system. 

If  tins  -pntral  filing  system  was  not  available,  lenders  would  have 
to  file  in  each  of  the  48  states,  and  in  some  cases  in  each  county, 
ttiat  these  railcars  or  locomotives  operate.  This  process  would  be 
Very  expensive  and  time  consuming  for  the  lenders. 

Ihese  records  are  currently  open  for  public  inspection  at  the  ICC. 
Many  consultants,  attorneys,  paralegals,  etc.  view  these  records  to 
determine  the  lien  status  on  a  particular  party. 
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(n^n   n.-HiiiiiiPi 


Mv  [K.r^iti.in  is  thdl  tlio  Rp.-ord  ii  i,>ns  I'ri  i  I  ;;Vi.iin.1  .•ontiinii-  t<.  be 
govf^'jiii^d  by  t-liM  Trr.  if  tl,,Ht-  ag.=  n<-y  ..-e.^H^-'S  to  H\i;;t,  DOT  .•••li.  .iil  rl 
■irisiiiiK-  .-onfi.'!.  T  In-lieAr  it  u.inlii  f-M  a  ciMinii-t  of  iulf^tr-sl  t.i 
Imvm  viiis  systf'in  rmjiilatei]  hy  tlie  rvi  i  1 1  r.arls ,  ris  in  most  .:dses  I  Me^ 
,Hi>'  Mii.>  Delitor.  Tf  ('..ngrt-ss  riiiMS  t.)  prix'dtix.e  tlu-  Recoidnt  i  ons 
I'll  it-,  it  should  l)P  oper<stPd  b^  d  iiMiitjal  parts,  u^■it.  her  tdllro.sds 
or     U-Lders    slionld    hnvo    control. 

Tn  siiniinary,  tlif.  Rtiordn  t  i  .:,ns  r,o;r  is  a  vit.il  fiirr-tion  .^f  the 
Tr.l  -tsi-itM  ComiiifM  ot.  Ci  ,111111  i  ss  1  OM  ,is  i  <'(->ii  f  ral  i /i^d  r^^oording  systMin. 
Ki  I  hi.'iit  triis  syslein,  recording  and  sear  cii  jug  linn  infornMrion  u.'iild 
)iM.-oine    a    \er\    (^ifficnlt    and    t^Npensiv^'    task    for-    all. 


■•"Ty, 


MatA     i.iin    Oster 
Researrh    ronsu'l  <  ant 
(.101  )     253  -^040 
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THE  HONORABLE  EARL  POMEROY 

before  the 

COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE 

SUBCOMMITTEE  ON  RAILROADS 


February  22,  1995 


Madam  Chair,  I  appreciate  this  opportunity  to  appear  before  your  Subcommittee  today 
to  briefly  discuss  the  functions  of  the  Interstate  Commerce  Commission  (ICC)  as  they  relate 
to  railroads. 

Madam  Chair,  the  writing  is  on  the  wall  for  the  ICC.    The  bipartisan  vote  against  the 
ICC  in  the  House  last  year  and  the  President's  FY96  budget  proposal  to  eliminate  the  agency 
clearly  indicate  that  the  days  of  the  ICC  are  numbered.    In  light  of  the  broad  bipartisan 
consensus  for  elimination,  the  question  now  is  not  how  to  preserve  the  ICC  but  how  to 
preserve  its  most  important  regulatory  functions. 

To  understand  why  North  Dakotans  and  other  rural  Americans  believe  that  these 
regulatory  functions  are  so  important,  you  have  to  understand  something  about  the 
agricultural  economy. 

In  North  Dakota,  there  are  475  country  grain  elevators  where  farmers  bring  their 
grain  to  be  cleaned,  blended  and  shipped  to  an  end-user.    Because  we  are  situated  in  the 
geographic  center  of  North  America  and  hundreds  of  miles  from  major  metropolitan  areas, 
railroads  are  the  lifeline  of  our  agriculuiral  economy-carrying  our  bulk  commodities  to 
market.    In  fact.  North  Dakota  elevators  ship  from  80  to  100  percent  of  their  commodities 
via  rail. 

Madam  Chair,  the  vast  majority  of  North  Dakota  elevators  are  served  by  just  one 
railroad.    Trucking  service  is  available  to  some  but  not  ail  elevators  and  is  substantially  less 
cost-effective  than  rail.    In  fact,  most  North  Dakota  elevators  fit  the  textbook  definition  of 
"captive  shipper".    When  servicing  small  country  elevators,  the  railroads  face  no  effective 
competition. 

That  is  why  I  strongly  believe  it  is  especially  important  to  preserve  the  rail  functions 
of  the  ICC  to  protect  the  interests  of  our  agriculture  economy.    These  functions  include:    (1) 
ensuring  that  railroad  rates  are  reasonable;  (2)  reviewing  and  approving  mergers, 
abandonments,  consolidations,  line  sales  and  other  rail  transactions;  and  (3)  reviewing  and 
approving  trackage  rights  applications  and  resolving  other  disputes. 

Madam  Chair,  one  of  the  real  experts  on  this  issue,  Steve  Strege  of  the  North  Dakota 
Grain  Dealers  Association,  could  not  be  here  today  and  so  I  would  ask  your  consent  to  have 
his  written  remarks  be  made  a  part  of  the  record.    I  appreciate  this  opportunity  to  appear 
before  your  Subcommittee. 
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p.  O.     Box    4  152 

HLEHEM,   PENNSYIVAN 

(-a-t-«-)  694-3  3  90 


February  27,  1995 


Mr.  Glenn  Scammel 

Staff  Director 

Subcommittee  on  Railroads 

Committee  on  Transportation  and  Infrastructure 

U.S.  House  of  Representatives 

VJashington,  D.C.   20515 


Dear  Mr.  Scammel; 

The  Committee  Against  Revising  Staggers  is  comprised  of 
more  than  four  hundred  shippers  by  rail  [a  list  is  attached].   -^^ 
The  Committee  v/as  organized  in  1985  to  protect  the  benefits 
accruing  to  the  shipping  public  from  the  Staggers  Rail  Act  of 
1980.   That  legislation  substantially  deregulated  the  railroads 
and  led  to  both  improved  service  and  lov;er  rates.   Because  of 
our  interest  in  protecting  the  Staggers  Act,  we  believe  our 
comments  in 'connection  with  the  current  hearings  on  the  functions 
of  the  Interstate  Commerce  Commission  may  be  of  interest  to 
the  Subcommittee  on  Railroads. 


CARS  believes  that  Staggers  provided  the  basic  framework 
for  the  turn  around  in  the  efficiency  and  effectiveness  of  the 
nation's  railroad  system.   The  Interstate  Commerce  Commission 
has  interpreted  and  administered  the  economic  regulatory  scheme 
outlined  in  Staggers  in  a  manner  v;hich  contributed  to  its 
success.   It  has  not  been  easy.   Numerous  lengthy  proceedings 
have  been  required  and  the  job  is  not  completely  finished  despite 
the  passage  of  fifteen  years.   CARS  feels  strongly  that  the 
highly  successful  provisions  of  the  Staggers  Act  should  be 
continued  intact,  whether  that  be  in  an  independent  agency  or 
within  "the  Department  of  Transportation. 
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CARS  thinks  it  is  oarticularly  inappropriate  to  use  the 
current  reorganization  of  the  Interstate  Commerce  Commission 
functions  to  make  changes  in  the  Staggers  Act.   '7e,  therefore, 
are  opposed  to  suggestions  that  all  rail  regulation  be  done 
away  with  and  to  suggestions  that  a  new  scheme  to  force  railroads 
to  allow  competitors  to  use  their  facilities  be  inoosed. 


"laximum  rate  regulation  under  Staggers  has  taken  nany 
years  to  uork  out  but  the  Competitive  larket  Pricing  guidelines 
now  in  effect  provide  a  balance  between  a  iaonoooly  abused 
shipper's  need  for  relief  and  the  railroad's  need  for  sufficient 
revenues.   It  is  hoped  that  the  Commission  will  complete  its 
work  on  a  simplified  application  of  Competitive  Market  Pricing 
for  small  shippers  in  1995. 


Comnetitive  access  orocoduros  were  oromulqated  by  the 
Interstate  Commerce  Commission  follo\/ing  the  joint  oronosal 
of  the  .'lational  Industrial  TransDortation  League  and  the 
Association  of  American  "ailroads.   CARS  believes  these 
provisions  are  adequate  to  provide  relief  to  shippers  \/here 
they  are  the  victims  of  monopoly  abuse.   The  Commission  has 
the  anility  to  order  a  railroad  to  allow  access  to  a  competitor 
where  a  shinoer  is  being  abused.   '/e  see  no  need  to  change  these 
provisions,  particularly,  in  a  functional  reorganization  rather 
than  as  a  result  of  full  and  extended  consideration. 
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The  Connittee  Against  Revising  Gtaggers  is  opposed  to  any 
changes  in  the  current  rail  rate  regulation,  either  in  the 
direction  of  less  regulation  or  in  the  direction  of  more 
regulation.   CARS  believes  the  Staggers  Act  has  worked  remarkably 
v\?ell.   The  rail  service  which  our  members  require  is  better 
than  ever  and,  \/hile  v/e  always  want  lower  rates,  v;e  do  not  feel 
that  we  need  additional  regulatory  leverage  in  our  negotiations 
v/ith  the  railroads.   If  changes  are  to  occur,  v/e  urge  the 
subcommittee  to  ensure  a  smooth  transition  of  the  functions 
involved  in  the  present  scheme  \;ith  the  transfer  of  as  much 
of  the  organizational  memory  as  possible.   Please  preserve  the 
Staggers  Act. 


Sincerely, 


T.  L.  Priest,  Chairman 

Corporate  Commerce  Manager- 
Logistics 
Coors  Brev/ing  Company 
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COMMITTEE  AGAINST  REVISING  STAGGERS 


Oiurcri  &  Owtfiht   Cc. .    Inc. 
Cleo  Dlw.    of   Clbion  Crccctngs 
Collini   t,  AiKaan  Corporation 


AlUed  Iut>c  &  Conduit   Corp. 
Alccmjclvc  Iransp.Sytcesi  Group 
A««ric«n  Aortic  Ca«p«ny 
Awricjn  Colloid  Coapany 
American  CrystJl   Sugar  Coaipanv 
Aaerican  Creectnga  Corp. 

Awrican  Maize   Producca  Co. 
American  Pacific 


HVC  Dalv 

I.  S.  joaepn  Coopanv 

IBP.  inc. 

Idaho  IlBO«r  Corooration 

Inl.nd   Eopire   Paper 
Coraon  Liine  Co«panv  Inolex  Qieoicjl   Co^anv 

CuUua  Coepanles.    inc.  Intervodal    Iranaport   Co.    ( ITCO) 

Gulp   InduBcriei 


PaciLacea   Fooda  Co. 


fiadffcr  Mining  Corporaci) 
ftadftcr  Paper  MiUi 
Baalc   Aaerlcan  Foodt 

Bay  Scare   Shippers 


Blue   Bl 
Brad  (on 


Duro   Bag 

Energy   Cojcmgs   ( 


PB&S  Chcsical   Co. 
Peacncree   Doors,    Inc. 


Pine  Mountain  Corporation 
Pioneer   taood   Products 
Ptttsburgh-Dea  Moinci  Corp. 

Pope  &  lalboc.    Inc. 

Powr  Parts  Co. 

Procter   &  Canbic  Coapanv 

Professional   Medical   Proauct 


Proter    ]r>ternacr 

PubUx  Surer  Marl 
Purolacor   Proda  i 


I  Cust.Bkr.  ^*°- 


Soucnem  Paper  Cc 


Corporation 


Blank  Book  Cc . 


HAR-TRU  Corporal 


>r>  Miles  h   Sons  Cusron  Bkr. 
Crop  Protection  Corp. 
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lolan  O'Ncjl   Irani. faLoti: 


•  t«m    Ir«fllc    Conti 


Scr-Kl 

•  C    fOMS,     l»c. 

Sutltr 

Itsnn  Co. 

Scwarc 

fc  Son 

Inicklni 

Sloklly  USA, 

nc. 

Semite 

Food 

Corpor.tl 

Scnicu 

.1    hkx 

Kf  Corpor.t 

hDuldtng  Ctaipany 


I-    J.    LlDton  CoHpany 
TBC  Corporation 
Itdford  firokarasc  Cc. 


Iransporc   Source 
Irl-VaU«v  CroHcrt 


''/V^^ 


I  Caap  Corporation 


W.M.S. 

Corp 
Inc. 

V-l  01 

ValUy 

Cr.ln 

Prooucti 

V.ll.y 

Seed 

Produces  U 

VicUO 

er.   t.  Roters 

rj  Qiealcel  Corp 

Victor 

Cusl<«.  1.  Sons 

Vlklnt 

Fores 

Produces 
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BEFORE  THE 

RAILROADS  SUBCOMMITTEE 

HOUSE  COMMITTEE  ON  TRANSPORTATION  AND  INFRASTRUCTURE 


FUTURE  OF  REGULATION 
UNDER  THE  INTERSTATE  COMMERCE  ACT 

FEBRUARY  22,  1995 


COMMENTS  OF 
U.S.  CLAY  PRODUCERS  TRAFFIC  ASSOCIATION,  INC. 


John  P.  Prugh 

President,  U.S.  Clay  Producers 
Traffic  Association,  Inc. 
Corporate  Manager,  Transportation 
Engelhard  Corporation 
101  Wood  Avenue 
Iselin,  New  Jersey  08830 
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Madam  Chairman  and  members  of  the  subcommittee,  my  name  is  John  P.  Prugh.    I 
present  this  testimony  as  President  of  the  U.S.  Clay  Producers  Traffic  Association.  Inc. 
("Clay  Producers").    Clay  Producers  is  a  non-profit  association  of  producers  of  clay  engaged 
in  producing  and  shipping  clay  from  Georgia,  Mississippi,  South  Carolina  and  Tennessee 
origins  to  numerous  industries  throughout  the  United  States,  Canada.  Mexico  and  the  world. 

One  of  the  purposes  of  Clay  Producers  is  to  represent  the  interests  of  its  members  in 
transportation  matters  before  Congress  and  regulatory  agencies  such  as  the  Interstate 
Commerce  Commission  ("ICC").    Clay  Producers  have  a  vital  interest  in  statutes  and 
regulations  relating  to  rail  transportation  since  Clay  Producers  are  captive  rail  shippers. 
Today,  Clay  Producers  must  depend  upon  railroads  for  the  transportation  of  over  80%  of 
their  shipments,  since  there  is  no  effective  competition  by  other  modes. 

The  Clay  Producers  parties  to  these  comments  represent  approximately  90%  of  the 
industry  in  terms  of  total  clay  shipments.    Clay  Producers  members  and  their  respective 
offices  are  ECC  International,  Atlanta,  Georgia;  Engelhard  Corporation,  Edison,  New 
Jersey;  Albion  Kaolin  Company,  Hephzibah,  Georgia;  Burgess  Pigment,  Macon,  Georgia; 
Dry  Branch  Kaolin,  Dry  Branch,  Georgia;  Evans  Clay  Company,  Mclntyre,  Georgia;  J.M. 
Huber  Corporation,  Edison,  New  Jersey;  Kentucky  Tennessee  Clay  Co.,  Sandersville, 
Georgia;  Nord  Kaolin  Company,  Dayton,  Ohio;  H.C.  Spinks  Clay  Co.,  Inc..  Paris, 
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Tennessee:  Thiele  Kaolin  Company,  Sandersville,  Georgia  and  Unimin  Corporation,  New 
Canaan,  Connecticut. 

Clay  Producers  presently  utilize  a  fleet  of  over  5,000  rail  tank  cars  and  over  950  rail 
hopper  cars  to  move  approximately  10  million  tons  of  high  quality  kaolin,  attapulgite  and 
hentonite  clay  annually  from  Georgia,  Mississippi,  South  Carolina  and  Tennessee  to 
customers  throughout  the  United  States.    Clay  Producers  studies  have  shown  that  over  80% 
of  their  clay  moves  by  rail.    The  movement  of  the  clay  is  therefore  captive  traffic  for  the 
railroads  and  subject  to  the  potential  abuse  of  railroad  market  power.    Clay  is  shipped  such 
great  distances  to  market  that  shipment  by  truck  is  economically  non-competitive;  over  60% 
of  clay  shipments  move  distances  over  500  miles  and  over  40%  move  distances  over  1,000 
miles. 

Clay  Producers  and  their  customers  over  the  past  years  have  made  enormous  capital 
investments  in  plant  and  equipment  designed  to  handle  the  shipment  and  receipt  of  clay  by 
rail.    Clay  Producers  ship  the  raw  materials  which  customers  depend  upon  for  their  own 
manufacturing  operations.    The  largest  use  for  Clay  Producers"  products  is  in  the  paper 
industry,  where  it  is  a  basic  raw  ingredient  in  high  quality  paper  --  it  is  the  clay  which 
imparts  a  smooth  glossy  finish  to  paper  and  paperboard  surfaces.    Other  industries  which  use 
clay  as  a  raw  material  are  those  involved  in  the  production  of  ceramics,  sanitary  ware, 
insecticides,  cattle  feed,  paint,  pharmaceuticals  and  adhesives. 
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Over  the  past  years.  Clay  Producers  have  invested  millions  of  dollars  in  securing  and 
maintaining  tank  and  hopper  rail  cars  which  are  made  available  to  the  railroads  for  the 
shipment  of  clay. 

Simply  stated,  the  continuance  of  a  national  rail  transportation  system,  subject  to 
reasonable  regulation,  is  essential  for  the  preservation  of  the  business  of  Clay  Producers  and 
the  reliable  flow  of  raw  materials  for  manufacturing  operations  of  their  customers. 

Clay  Producers  join  Congress  and  the  Administration  in  the  position  that  there  should 
be  a  careful  evaluation  of  the  ICC  and  its  statutory  responsibilities.  However,  our  basic 
position  is  that  it  does  not  make  any  sense  to  eliminate  the  ICC  as  an  agency  and  leave 
unchanged  the  underlying  stamtes  requiring  the  ICC  to  perform  certain  functions  in  regard  to 
rail  regulation.  Clay  Producers  agree  that  some  of  the  stamtory  functions  of  the  ICC  should 
be  eliminated;  it  is  essential,  however,  that  those  duties  which  are  critical  to  the  continuance 
of  rail  service  with  reasonable  rates  and  practices  must  be  maintained. 

Based  upon  their  years  of  experience  as  shippers  on  the  railroads,  Clay  Producers 
believe  that  it  is  essential  that  at  least  the  following  major  areas  of  rail  regulation 
remain: 

1.   There  must  be  statutory  requirements  and  procedures  for  competitive 
access  through  switching,  trackage  rights  or  otherwise,  so  that  shippers 


3- 


494 


served  by  only  one  Class  I  railroad  are  assured  of  access  to  other  Class  I 
railroads  with  reasonable  rates  and  routes; 

2.  Maximum  rate  regulation  must  be  continued  with  a  realistic  and 
simplified  basis  for  determining  market  dominance  and  reasonable  rates; 

3.  Rail  abandonments  and  the  discontinuance  of  service  should  be  subject 
to  regulation; 

4.  New  rail  construction  and  operation  of  feeder  line  and  short  line 
railroads  should  be  encouraged  so  as  to  preserve  adequate  rail  service  at 
reasonable  rates; 

5.  The  present  mileage  allowance  system  under  which  shippers  and  others 
furnishing  rail  cars  are  compensated  for  their  investment  in  and  use  of 
private  rail  cars  must  be  continued  and  enforced. 

Clay  Producers  believe  that  the  Depanment  of  Transponation  ("DOT")  is  the  most 
appropriate  agency  to  which  the  rail  functions  should  be  transferred,  subject  to  the 
requirement  that  those  fiinctions  be  implemented  and  enforced  by  an  independent  office 
within  DOT,  comparable  to  the  present  arrangement  under  which  the  Federal  Energy 
Regulatory  Commission  (FERC)  is  maintained  within  Depanment  of  Energy.    Clay 
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Producers  believe  that  the  continuance  of  a  special  Board  or  group  within  DOT  is  essential  to 
provide  continuity  of  regulation  and  enforcement;  expenise  concerning  the  complex  issues  of 
rail  regulation  and  to  secure  the  confidence  of  shippers  and  the  public  that  rail  regulation  is 
being  continued  in  an  impanial  and  consistent  manner. 

Specific  elements  of  the  Interstate  Commerce  Act  which  Clay  Producers  believe  must 
be  preserved  either  in  the  present  or  in  an  improved  form  include: 

1 .         Maximum  Rail  Rate  Regulation.    Statutory  provisions  for  maximum  rail  rate 
regulations  must  be  maintained  for  those  shippers  such  as  Clay  Producers  who  are  captive  to 
the  railroads.    The  theory  of  market  dominance  as  presently  interpreted  by  the  ICC  has 
effectively  insulated  the  railroads  from  maximum  rate  regulation.    The  statute  should  be 
amended  to  recognize  that  a  railroad  has  market  dominance  over  any  shipper  whose  facility 
is  served  by  only  one  railroad,  in  the  absence  of  proof  that  there  is  effective  competition  for 
that  traffic  by  other  modes  of  transportation.    A  bright  line  test  of  market  dominance  would 
streamline  the  regulatory  process.    The  "stand  alone"  cost  theory  currently  used  to  fix 
maximum  rates  on  coal  traffic  is  not  a  useful  indicator  of  maximum  rail  rates  on  other 
commodities  such  as  clay  --  it  is  prohibitively  expensive  for  all  traffic  other  than  high  volume 
coal  and  grain.    The  statute  should  be  amended  to  provide  for  a  simplified  method  of  cost 
allocation  and  determination  of  reasonable  rail  rates,  and  the  regulatory  agency  should  be 
required  to  decide  rail  maximum  rate  cases  within  a  specific  time  period  -  no  longer  than  that 
presently  required  for  rail  merger  applications.    Since  rail  practices  may  constiuite  an 
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essential  part  of  rail  rates,  regulatory  jurisdiction  should  be  retained  over  unreasonable 
practices.    (Sections  involved:  49  U.S.C.  10701(a)  and  (b);  10704(a);  10709;  10701). 

2.  Competitive  Access.  A  prompt  and  effective  approach  must  be  provided  in 
the  statute  so  that  all  shippers  are  permitted  access  to  more  than  one  Class  I  rail  carrier  upon 
reasonable  request.  The  present  statute  should  be  strengthened  so  that  the  regulatory  agency 
has  the  power  to  grant  competitive  access  through  trackage  rights,  switching,  the  prescription 
of  competitive  rates  to  interchange  points  and  the  power  to  prescribe  rates  over  two  or  more 
Class  I  carriers.  The  present  statute  as  interpreted  by  the  ICC  has  not  provided  competitive 
access  for  captive  shippers.    (Sections  involved:  49  U.S.C.  §  11103(a)  and  (c)). 

3.  Railroad  Line  Abandonments  and  Discontinuance  Of  Service.    Clay 
Producers  believe  that  continued  federal  regulation  over  rail  line  abandonments  and 
discontinuance  of  service  is  essential  to  preserve  rail  service,  particularly  for  those  facilities 
and  conmiunities  which  are  dependent  upon  service  by  one  railroad.    Since  many  Clay 
Producers  have  facilities  located  in  rural  areas,  they  are  concerned  that  an  abandonment  of  a 
line  servicing  such  a  facility  could  have  a  devastating  impact  on  the  facility  and  the  local 
economy.    Once  a  rail  line  is  abandoned,  it  is  highly  unlikely  ever  to  be  restored,  given  the 
enormous  cost  and  difficulty  involved  in  assembling  rights  of  way  and  reconstructing  a  line. 
When  affected  shippers  and  the  railroad  are  unable  to  amicably  resolve  their  differences, 
there  must  be  a  federal  forum  which  will  apply  uniform  standards  for  resolving  such  disputes 
and  providing  for  continued  operation  by  shipper  groups,  or  other  railroads,  if  abandonment 


497 


does  occur.      For  instance,  under  the  current  regulatory  scheme,  a  railroad  cannot 
unilaterally  abandon  a  line  damaged  by  Hood  or  other  natural  disaster,  although  a  temporary 
discontinuance  is  permissible.    The  regulatory  agency  is  charged  with  the  responsibility  of 
considering  the  impact  of  a  permanent  abandonment  on  rural  communities  and,  therefore,  has 
the  power  to  deny  a  railroad's  request  to  abandon,  rather  than  restore,  a  disaster  damaged 
line.    In  essence,  abandonment  regulation  can  serve  as  a  risk  shifting  mechanism  similar  to 
disaster  insurance.    Repeal  of  rail  abandonment  stamtes  on  a  federal  basis  would  have 
unforeseen  consequences  since,  in  the  absence  of  federal  regulation,  a  patchwork  system  of 
state  regulation  would  be  resurrected.    (Sections  involved:    49  U.S.C.  §  10903). 

4.  New  Rail  Construction  Short  Lines  And  Feeder  Lines.    The  federal 
regulation  of  new  railroad  construction  should  remain  so  as  to  provide  a  nationwide  uniform 
set  of  standards  for  new  construction.    The  statute  should  contain  provisions  encouraging  new 
construction,  whether  by  a  railroad  entity  or  by  shippers;  feeder  line  railroad  development 
should  be  encouraged  and  the  staUite  should  encourage  more  rail  competition.    The  statute 
should  permit  the  continuance  of  the  present  ICC  policy  concerning  special  rail  labor 
protection,  since  that  policy  has  been  instrumental  in  permitting  short  lines  and  feeder  lines 

to  provide  service  which  otherwise  would  have  been  abandoned  by  the  large  railroads. 

5.  Car  Hire  Provisions  and  Mileage  Allowance  Provisions.    Car  supply  is  a 
fundamental  issue  in- a  national  rail  system  which  must  be  based  on  mandatory  interchange  of 
cars  among  carriers.    A  critical  part  of  the  car  supply  system  for  the  Clay  Producers  is 
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nationwide  prescribed  mileage  allowance  system  under  which  railroads  are  required  to  make 
payment  to  those  entities,  such  as  Clay  Producers,  which  supply  rail  cars  for  the 
transponation  of  their  products.    The  present  system  which  is  based  upon  an  agreement 
among  railroads,  shippers  and  other  interested  parties,  has  been  an  effective  means  of 
securing  an  adequate  number  of  rail  cars  and  compensating  those  who  have  invested  in  rail 
cars.    These  agreements  are  protected  from  anti-trust  law  issues  under  present  procedures; 
without  continued  anti-trust  immunity,  the  present  nationwide  rail  system  would  be 
effectively  hampered.    These  statutory  provisions  which  authorize  continued  regulation  of  car 
hire  and  private  car  compensation  under  anti-trust  immunity  procedures  should  be  continued. 
(Sections  involved:  49  U.S.C.  §  10706,  11121,  11122,  11126,  11901(e)(2)). 

6.         Joint  Rates  and  Routes;  Interchange  Facilities;  Discrimination.  A 

nationwide  rail  system  with  uniform  practices  depends  upon  a  statutory  basis  wherein  a 
regulatory  agency  is  permitted,  upon  appropriate  proof,  to  require  railroads  to  provide 
reasonable  joint  rates  and  routes  and  interchange  facilities.    These  provisions  will  become 
even  more  essential  than  today  as  the  number  of  major  railroads  decreases  and  the  number  of 
shon  line  and  feeder  railroads  increases.    The  continuous  flow  of  commerce  on  a  nationwide 
basis  requires  that  there  continue  to  be  available  on  a  reasonable  basis,  joint  rates  and  routes 
and  interchange  facilities  between  and  among  all  railroads.     Congress  must  recognize  that 
there  are  only  a  small  number  of  major  railroads  in  existence  today:  that  number  will  become 
even  smaller  as  expected  mergers  take  place.    Captive  shippers  will  continue  to  require 
regulatory  protection  from  the  abuse  of  market  power  by  those  dominant  remaining  railroads. 
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Because  of  the  enormous  power  which  those  railroads  will  have,  the  anti-discrimination 
section  of  the  statute  should  be  retained.    (Sections  involved:    49  U.S. C.  §§  10503,  10701, 
10701(a),  10702,  10703,  10704,  10705,  10741,  10745,  10747. 

7.         Reporting  Requirements  To  Support  A  Uniform  Rail  Costing  System 
(URCS)  And  Maximum  Rate  Regulation  Issues.    The  present  statute  permits  or  requires 
the  railroads  to  make  available  to  the  regulatory  agency,  and  to  the  public,  financial  and 
operational  information  essential  for  the  regulatory  agency  to  make  critical  determinations  in 
a  great  number  of  regulatory  matters.    These  include  maximum  rates,  a  determination  of  the 
existence  of  market  dominance,  the  resolution  of  costs  issues  in  rail  abandonment  or 
construction  cases  and  many  other  cases  important  to  the  shipping  community.    The 
continuance  of  the  ICC  Waybill  sample  is  essential  to  protect  shippers'  interests  under  the 
applicable  law.    The  ICC's  Uniform  Railroad  Costing  System  (URCS),  while  not  perfect, 
provides  the  most  reliable  information  presently  available  to  shippers  in  developing  unit  costs 
for  each  railroad  and  applying  those  costs  to  the  various  types  of  cases  in  which  shippers 
participate.     Statutory  provisions  requiring  the  railroads  to  make  this  information  available  to 
the  regulatory  agency  and  thus  to  the  public  are  essential  for  the  continuance  of  effective 
nationwide  rail  regulation.     The  information  thus  made  available  is  the  only  reliable  basis 
upon  which  shippers  may  calculate  rail  costs.    It  forms  the  very  basis  for  a  cost  efficient 
method  of  demonstrating  excessive  rates.     The  elimination  of  the  data  collection 
requirements  would  effectively  eliminate  the  ability  of  shippers  to  check  and  monitor  rail 
costs  and  pursue  any  action  against  the  railroads  on  rates  deemed  unreasonably  high. 


9- 


500 


(Sections  involved:    49  U.S. C.  §§  11143.  11144.  11166.  10709.  10903.  11701.  10704. 
10707.  10731. 

8.  Carmack  Amendment.    Clay  Producers  believe  that  the  present  Carmack 
Amendment  fixing  the  liability  of  common  carriers  under  receipts  and  bills  of  lading  should 
be  continued,  since  it  has  provided  the  standards  for  cargo  loss  and  damage  for  many  years. 
Those  standards,  which  have  been  interpreted  by  many  courts  and  are  accepted  by  carriers 
and  shippers  alike,  should  remain  unchanged  to  provide  necessary  stability  for  the  industry. 
(Section  involved  49  U.S.C.  §  11707). 

9.  Regulatory  Exemption  Authority.    The  ICC  has  used  its  exemption  authority 
in  a  wide  range  of  matters,  and.  in  almost  all  cases,  in  a  responsible  fashion.    Clay 
Producers  believe  the  limited  exemption  provisions  in  the  statute  should  be  retained  to 
provide  flexibility  for  the  regulatory  agency  to  exempt  from  regulation  service  or 
commodities  where  regulation  is  not  necessary  to  protect  shippers  from  the  abuse  of  market 
power.  (Sections  involved:    49  U.S.C.  §  10505(e)). 

10.  Intrastate  Rail  Regulation.     The  present  statute  should  be  clarified  so  as  to 
provide  clearly  that  only  the  federal  regulatory  agency  may  regulate  rail  traffic  moving  in 
intrastate  commerce.    In  the  absence  of  any  such  clear  stamtory  authority,  certain  states  may 
contend  that  they  are  now  in  a  position  to  regulate  intrastate  rates  and  services.    Clay 
Producers  believe  it  is  essential  that  there  be  a  uniform  nationwide  system  of  rail  regulation. 
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Chaos  would  result  if,  in  the  absence  of  clear  federal  regulation,  individual  states  attempted 
to  fill  the  void  by  enforcing  their  laws  which,  in  many  cases,  have  remained  dormant  in  state 
statutes.    Clay  Producers  suggest  that  the  repeal  of  any  existing  railroad  legislation  must  be 
accomplished  in  a  manner  which  does  not  expose  the  shipping  public  and  the  railroads  to  an 
uncertain  and  harmful  climate  of  regulation  by  the  state  legislatures  and  commissions. 

Respectfully  submitted, 


John  P.  Prugh,  President 

U.S.  Clay  Producers  Traffic  Association,  Inc. 
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Statement  of 

Andrew  F.  Reardon 

Vice  President,  Law  &  Human  Resources 

TTX  Company 

Submitted  to 

the  Subcommittee  on  Railroads 

Committee  on  Transportation  and  Infrastructure 

U.S.  House  of  Representatives 

February  22,  1995 


On  behalf  of  the  TTX  Company,  I  wish  to  thank  the  Subconnmittee  for  the 
opportunity  to  submit  this  statement  in  conjunction  with  the  Subcommittee's 
consideration  of  legislation  to  eliminate  or  transfer  current  Interstate  Commerce 
Commission  functions.  Among  the  many  issues  presented  to  the  Subcommittee  is 
one  relatively  small  (and,  so  far  as  we  know,  non-controversial)  matter,  that  is 
nonetheless  of  great  importance  to  TTX  and  thus  to  the  diverse  beneficiaries  of  the 
efficiency  and  cost-savings  TTX  brings  to  rail  and  intermodal  transportation.  To  avoid 
potentially  devastating  disruption  to  TTX  and  its  operations,  the  two  statutory 
provisions  under  which  TTX  receives  regulatory  oversight,  authorization  and 
associated  antitrust  immunity  --  49  U.S.C.  §  §  1 341  and  1 342(a)  and  (c)  --  should  be 
maintained  and  transferred  to  the  Department  of  Transportation. 

TTX 

Before  directly  addressing  this  issue,  let  me  provide  some  brief  background 
information  on  TTX.  TTX  was  founded  in  1955  as  a  joint  venture  owned  exclusively 
by  America's  major  railroads.  Through  the  mechanism  of  a  highly  efficient  "pool," 
TTX  supplies  the  majority  of  the  freight  cars  that  carry  trailers  and  containers  on 
America's  railroads,  as  well  as  other  freight  cars  that  often  have  been  in  short  supply. 

By  pooling  the  resources  of  many  railroads,  devoting  itself  single-mindedly  to 
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equipment  ownership  and  management,  and  establishing  the  highest  level  of 
equipment  maintenance  in  the  industry,  TTX  is  able  to  finance  and  provide  tens  of 
thousands  of  high-quality  rail  cars.  By  design,  it  dedicates  itself  not  to  maximizing 
profits,  but  to  meeting  the  needs  of  intermodal  shippers  at  the  lowest  possible  cost. 
It  is  also  an  important  source  of  innovation,  providing  sophisticated  equipment 
research  and  engineering  for  the  rail  industry. 

Literally,  then,  TTX  is  the  wheels  of  the  Intermodal  Revolution.  In  its  periodic 
reviews,  the  ICC  has  consistently  found  that  TTX  creates  major  benefits  for  the 
shipping  public  and  saves  hundreds  of  millions  of  dollars  per  year  for  the  rail  industry 
without  any  adverse  impact  on  competition.  Attached  as  "Exhibit  A"  to  my  testimony 
is  a  brief  catalog  of  the  principal  cost  savings  and  other  benefits  of  TTX. 

Current  Statutory  Standards  and  ICC  Review 

Under  49  U.S.C.  §  1 1342(a)  rail  carriers  may  conduct  pooling  operations  only 
with  ICC  approval.  The  ICC  approves  a  pooling  agreement  if  it  finds  the  proposal  "(1 ) 
will  be  in  the  interest  of  better  service  to  the  public  or  of  economy  of  operation;  and 
(2)  will  not  unreasonably  restrain  competition."  The  Commission  assesses  whether 
any  anticompetitive  effects  flowing  from  the  pooling  arrangement  are  outweighed  by 
the  efficiencies  or  other  public  benefits  the  pooling  arrangement  creates.  See,  the 
ICC's  most  recent  decision  approving  TTX's  pooling  authority,  attached  as  Exhibit  B, 
TTX  Company,  et.al  --  Application  for  Approval  of  the  Pooling  of  Car  Service,  served 
August  31,1 994.  Under  49  U.S.C.  §  1 1 341 ,  once  TTX's  pooling  is  approved,  it  is 
exempt  from  the  antitrust  laws,  to  the  extent  necessary  to  carry  out  the  approved 
pooling. 

The  Commission's  most  recent  review  of  TTX  culminated  in  the  attached 
August  31,  1994  decision  granting  TTX  a  10-year  term  of  approval  for  its  pooling 
operations.  The  Commission's  decision  summarizes  some  of  the  extraordinary  support 
TTX  received  in  the  proceeding,  as  well  as  noting  the  complete  absence  of  opposition: 
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.  .  .  For  example,  shippers  such  as  Procter  &  Gamble  and 
the  Ford  Motor  Company  support  TTX's  application  for  a 
15-year  extension  of  its  pooling  agreement  because  TTX's 
operations  are  of  critical  importance  to  the  continued 
growth  of  intermodal  services,  and  because  TTX  provides 
efficient  and  economical  flatcar  service.  Schneider  National 
and  J.B.  Hunt  state  that  Commission  approval  of  the  TTX 
pooling  application  will  ensure  that  its  intermodal  partner- 
ships with  railroads  will  continue  to  expand.  Without  TTX, 
J.B.  Hunt  notes,  its  use  of  intermodal  services  would  have 
been  significantly  limited.  The  Hub  Group  indicates  that 
TTX's  policy  of  furnishing  modern  cars,  in  adequate  quan- 
tity at  economic  rates,  is  a  major  reason  why  intermodal 
traffic  has  dramatically  grown.  Riss  Intermodal  states  that 
without  TTX,  railroads  would  be  hesitant  to  expand  into 
intermodal  operations  as  quickly  as  the  market  demands. 
Because  TTX  assumes  the  capital  and  ownership  risks, 
expansion  with  new  and  modified  equipment  can  occur 
faster  to  meet  changing  requirements.  The  Intermodal 
Association  of  North  America  asserts  that  TTX's 
management  of  the  pool  of  flatcars  has  provided  substantial 
benefits,  not  only  to  the  railroads,  but  to  the  general  public 
as  well. 

TTX  itself  explains  that  it  has  played  a  significant 
role  in  the  15%  expansion  in  intermodal  loadings  since 
1988.  It  also  notes  that  its  intermodal  cars  have  exhibited 
increased  efficiency,  with  daily  car  miles  rising  from  21 1  in 
1986  to  253  for  the  first  10  months  of  1992.  TTX  states: 

*  *  *  these  increases  in  efficiency  have  been 
reflected  in  TTX's  car  hire  rates,  which  (after 
adjustment  for  inflation  were  lower  in  1992 
than  in  any  of  the  prior  ten  years.  Efficiencies 
associated  with  TTX's  pooling  operations 
have  enabled  the  rail  industry  -  and  ultimately 
the  shipping  public  -  to  realize  aggregate 
savings  of  millions  of  dollars  since  the  Com- 
mission's 1989  decision  alone.  (Application 
at  4). 
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Thus,  every  commenting  party  provided  evidence  or 
argument  that  TTX's  pooling  application  "will  be  in  the 
interest  of  better  service  to  the  public  or  of  economy  of 
operation"  in  accordance  with  49  U.S.C.  §  11342(a)(1). 

In  order  to  approve  the  agreement  the  Commission 
must  find  under  49  U.S.C.  §  11342(a)(2),  that  the 
proposed  extension  of  the  pool  "will  not  unreasonably 
restrain  competition."  No  party  has  suggested  that  TTX's 
management  of  its  flatcar  pool  has  constrained  competi- 
tion .  .  . 

Many  of  the  parties'  statements  explain  how  the  TTX 
pool  enhances  competition  for  intermodal  movements.  For 
example,  the  Military  Traffic  Management  Command 
(MTMC)  of  the  Department  of  the  Army  explains  that  the 
TTX  pool  contributes  to  the  efficient  and  effective 
management  of  the  Defense  Freight  Railway  Interchange 
Fleet,  and  contributed  to  the  success  of  the  nation's  Desert 
Shield  mobilization. 

The  record  establishes  that  TTX's  basic  pooling 
agreement  will  be  in  the  interest  of  better  service  to  the 
public  and  of  economy  of  operation,  and  that  it  will  not 
unreasonably  restrain  competition,  in  accordance  with  49 
U.S.C.  §  11342(a)(2). 
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The  Need  for  Antitrust  Immunity 
and  DOT  Authority 

TTX  could  not  exist  without  the  limited  antitrust  immunity  which  the  current 
statutory  scheme  confers  as  a  concomitant  to  pooling  approval.  Far  more  than  most 
industries,  our  rail  system  is  a  system,  marked  by  extensive  joint  activity  and 
cooperation  among  competitors.  TTX  represent  the  ultimate  in  beneficial  joint 
activity.  For  instance,  TTX,  a  railroad  joint  venture,  sets  rates  (albeit  very  low  rates) 
for  its  services,  and  these  rates  are  approved  by  TTX's  Board,  comprised  of 
representatives  of  its  owner  railroads.  It  is  simply  not  reasonable,  practical  or  feasible 


506 


2/17/95 


to  expect  individual  railroads  to  continue  to  engage  in  this  activity  without  protection 
from  vexatious  antitrust  litigation. 

In  addition  to  our  railroad  owners'  understandable  need  for  legal  predictability 
and  stability  in  TTX's  operations,  another  TTX  constituency,  the  financial  comnnunity, 
demands  these  things.  One  of  the  benefits  TTX  provides  to  our  transportation  system 
is  the  ability  to  finance  the  purchase  or  lease  of  its  cars  at  low  rates,  even  when  the 
risk  of  acquisition  of  these  cars  (for  reasons  such  as  fear  of  excess  capacity  in  a 
business  downturn  or  fear  of  buying  into  a  new  technology)  might  well  deter 
individual  railroads  from  acquiring  new  equipment  on  their  own.  The  financial 
community  rewards  certainty  and  stability,  and  punishes  the  obverse. 

TTX  enjoys  (and  requires)  a  high  level  of  confidence  from  the  financial 
community  --  confidence  that  allows  TTX  to  finance  hundreds  of  millions  of  dollars  of 
rail  car  purchases  each  year.  In  fact,  TTX  acquired  $1.9  billion  of  new  freight  car 
equipment  in  the  past  five  years  (1989-94)  and  expects  to  spend  at  least  $2.3  billion 
during  the  1995-99  period,  including  $575  million  in  1995.  That  confidence,  and 
TTX's  ability  to  continue  to  maintain  rail  equipment,  depends  in  substantial  part  on  the 
financial  community's  expectation  of  continued  regulatory  and  legal  stability  for  TTX's 
operations. 

DOT,  not  the  Department  of  Justice,  is  clearly  the  appropriate  body  to  review 
and  approve  TTX's  pooling  operations  and  thus  confer  the  associated  antitrust 
immunity,  for  a  number  of  compelling  reasons.  Before  briefly  addressing  them,  I  note 
that  we  do  not  believe  the  matter  should  even  be  at  issue.  In  its  written  testimony 
before  this  Subcommittee,  as  well  as  in  answer  to  Members'  questions,  the  Justice 
Department  emphasized  that  it  seeks  jurisdiction  only  over  "mergers,"  not  other 
functions  of  the  ICC  which  would  be  preserved.  The  Department's  written  testimony, 
indeed,  discusses  only  49  U.S.C.  §  11344,  the  merger  section,  and  does  not  even 
mention  Section  11341  or  11342. 
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In  any  event,  DOT  jurisdiction  is  appropriate,  and  DOJ  jurisdiction  inappropriate, 
for  the  following  principal  reasons: 

1 .  For  the  reasons  discussed  above,  legal  certainty,  stability  and  continuity 
are  essential  to  TTX's  owners  and  its  equipment  financiers.  Placing 
TTX's  fate  in  the  hands  of  DOJ,  well  known  to  be  hostile  to  any  grant 
of  antitrust  innmunlty,  would  be  deeply  disruptive  and  threatening.  DOJ, 
moreover,  may  not  be  viewed  as  an  impartial  arbitrator  for  more  specific 
reasons.  The  Department  unsuccessfully  sought  to  dismantle  TTX 
several  years  ago  on  the  basis  of  a  hypothetical  theory  that  Justice  later 
disallowed. 

2.  The  Hart-Scott-Rodino  "pre-merger  notification"  and  review  procedures 
which,  Justice  testified,  will  serve  to  review  rail  mergers  are  a  poor  fit 
with  TTX,  a  40-year  old  joint  venture  that  requires  oversight  and  long- 
term  periodic  renewals.   TTX's  pooling  agreement  is  not  a  merger. 

3.  Justice  is  especially  unsuited  for  the  ongoing  auditing  and  oversight  of 
TTX  and  for  serving  as  a  related  forum  for  any  complaints.  These  tasks 
must  be  performed  in  a  way  that  is  both  informed  and  efficient  based  on 
a  long-term  and  thorough  understanding  of  TTX  and  its  customer 
relationships.  In  addition,  this  process  involves  periodic  contacts  with 
TTX's  customers  and  others  in  business  relationships  with  TTX  and  thus 
must  be  conducted  in  a  way  that  is  not  overly  threatening  or  intimidating 
to  them.  This  is  not  a  role  which  the  United  States  Department  of 
Justice,  despite  its  many  strength,  is  institutionally  suited  to  serve. 


Conclusion 

We  at  TTX  greatly  appreciate  this  opportunity  to  share  our  views  with  the 
Subcommittee.  We  would  be  delighted  to  provide  any  other  information  the 
Subcommittee  might  find  useful  to  its  important  task. 
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Attachment   A   -    Testimony   of 
Andrew  F.    Reardon,    TTX  Company 

THE  TTX  POOL-BENEFITS  TO  THE  SHIPPING  PUBLIC 

What  is  the  TTX  pool? 

TTX  operates  a  pool  of  over  100,000  railroad  cars  that  carry  highway  trailers,  containers, 
motor  vehicles,  lumber,  heavy  machinery  and  other  goods  TTX,  which  is  owned  by  the  major 
railroads,  began  operating  the  pool  in  1956  The  pooling  concept  makes  TTX  cars  available  for 
use  by  any  railroad  at  the  lowest  possible  cost,  which  provides  enormous  efficiencies  in 
operation 

How  does  the  TTX  pool  beneHt  the  shipping  public? 

By  using  cars  from  the  TTX  pool,  railroads  realize  enormous  cost  savings,  which  in  the 
competitive  transportation  marketplace  are  passed  on  directly  to  consumers  The  Interstate 
Commerce  Commission  has  repeatedly  quantified  these  savings  in  the  hundreds  of  millions  of 
dollars  each  year  The  savings  are  m  addition  to  TTX's  improvements  in  engineering  and  design, 
whTch  enhance  the  quality  of  transportation  services  provided  to  the  shipping  public 

What  are  examples  of  how  these  cost  savings  are  achieved? 

•  TTX  cars  are  more  productive  than  railroad  cars  TTX  cars  ordinarily  generate 
nearly  300  loaded  miles  per  day,  while  railroad  cars  may  produce  60  or  fewer  loaded 
miles  per  day 

•  Because  TTX  cars  are  used  so  efficiently,  investment  in  cars  is  minimized,  saving  over 
$25  million  per  year  in  capital  and  maintenance  cost 

•  '        TTX  cars  move  empty  less  than   10%  of  the  time,  compared  to  railroad-owned  cars 

which  move  empty  30%  of  the  time  or  more 

•  If  the  railroads  provided  their  own  cars  in  place  of  TTX  cars,  the  cost  of  added 
empty  movements  of  cars  back  to  their  owners  would  exceed  $240  million  per  year 

•  TTX  has  nationwide  equipment  repair  capability,  which  minimizes  down  time  for 
maintenance 

•  TTX  needs  just  one  parts  inventory  and  material  management  system,  and  inventory 
requirements  are  minimized  by  TTX's  standard  car  design 
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Andrew   F.    Reardon,    TTX   Company       f  SfftVlCE  DATE     I 

INTERSTATE  COMMERCE  COMMISSION       AUC  3  1  19M 
DECISION 
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TTX  COMPANY,  £1  At- —APPLICATION  FOR  APPROVAL  OF  THE 
POOLING  OF  CAR  SERVICE  WITH  RESPECT  TO  FLAT  CARS 

E>«cid*d:   Auqrusr  19,  1994 

TTX  Conpany  (TTX)  '  and  tha  participating  railroad*' 
(jointly  r«f«rr*d  to  as  TTX  or  applicants)  saak  tb«  Coaission's 
approval  of  a  15-yaar  axtanaion  of  tha  arrangaaant  for  tha 
pooling  agraaaant  for  flatcar  sarvlca  originally  approvad  by  tha 
CoBBiasion  in  Aaariean  Rail  Box  Car  Co.  —  Pooling.  347  I.C.C. 
862  (1974)  fRailbox  PooH .  and  axtandad  for  5  yaara  in  Trallar 
Train  Co.  --  Pooling  —  Car  Sarviea.  5  I.C.C. 2d  552  {19«9) 
fTrailar  Train) .   Tha  application  ■aa)cs  to  axtand  TTX'a  authority 
to  conduct  substantially  tha  saaa  pooling  oparations  that  it 
prasantly  conducts  undar  Trailar  Train,  with  cartain 
■edifications  and  clarifications.   First,  applicants  saaJc  to 
rainstata  a  liaitad  assignaant  authority  with  raspact  to  thair 
acquisition  of  cars  usad  for  rasaarch  and  davalopaant.   Sacond, 
TTX  saalcs  to  hava  tha  Cooaission  daclara  that  tha  aonitoring  and 
raporting  conditions  iaposad  in  Trailar  Train  will  axpira  with 
tha  ranawal  of  its  pooling  authority  hara.   Finally,  applicants 
as)c  tha  CoBaission  to  confira  that  aaabar  railroads  aay  continua 
to  placa  spacially-aquippad  TTX  cars  in  shippar  controlled  pools 
as  long  as  those  cars  remain  subject  to  the  5*day  turnback 
requireaent. 

BACTCBOUWP 

Under  49  O.S.C.  11342(a),  rail  carriers  aay  not  pool  traffic 
or  services  without  the  Coaaission's  approval.   The  Coaaission 
aay  approve  a  pooling  agraeaent  if  it  finds  the  proposal  "(1) 
will  be  in  the  interest  of  better  service  to  the  public  or  of 
econoay  of  operation;  and  (2)  will  not  unraesonably  restrain 
coapatition."   In  exercising  our  authority  to  approve  or 
disapprove  a  proposed  pooling  agreeaent,  wa  assess  whether  any 
anticoapetitive  effects  flowing  froa  the  arrangeaent  are 
outweighed  by  the  efficiencies  or  other  public  benefits  flowing 
therefroa.   Our  authorization  of  a  pooling  agreeaent  enables 
participants  to  operate  without  regard  to  the  antitrust  laws.   49 
U.S.C.  11341(a).   Trailar  Train  at  559-60. 

The  history  of  TTX  is  well-known  to  this  Coaaission.  See 
Trailar  Train  at  555-56.   Briefly.  TTX   was  founded  In  195S,  but 
it  was  not  antil  1974,  in  Rallbor  Pool,  that  we  found  the  pooling 
arrangeaent  to  be  subject  to  our  jurisdiction,  and  approved  the 
pool  for  a  texa  of  15  years.   In  1983,  TTX  received  Coaaisslon 


'  Trailer  Train  Coapeny's  naae  was  changed  to  TTX  effective 
July  1,  1991. 

'  The  Atchison,  Topeka  and  Santa  Fe  Railway  Coapany; 
Burlington  Northern  Railroad  Coapany;  Central  of  Georgia  Railroad 
Coapany;  Oiicagb  and  North  Western  Railway  Coapany t  Consolidated 
Rail  Corporation;  CSX  Transportation,  Inc.;  Tbe  Denver  and  Rio 
Grande  Western  Railroad  Coapany;  Florida  Bast  Coast  Railway 
Coapany;  Grand  Trunk  Western  Railroad  Coapany;  Zllinois  Central 
Railroad  Coapany;  The  Kansas  City  Southern  Railway  Coapany; 
Missouri  Pacific  Railroad  Coapany;  Norfolk  and  Western  Railway 
Coapany;  Norfolk  Southern  Railway  Coapany;  St.  Louis 
Railway  Coapany;  Soo  Line  Railroad  Coapany;  Southern  Pacific 
Transportation  Coapany;  and  Onion  Pacific  Railroad  Coapany. 
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approval  to  pcrsit  assignaent'  or  allocation  of  up  to  lOt  of 
its  intaraodal  cars  to  participating  railroads  for  pariods  as 
long  as  3  yaars.   Trailer  Train  Co..  gt  al.  —  For  Aporeval  of 
rh*  Pooling  of  Car  Sgrviea  with  Respect  to  Flatcars.  Financa 
Dockat  No.  27490  (ICC  sarvad  Mar.  27,  i984)  (Raviaw  Board 
decision) .   The  pariod  of  assignaent  was  later  axtended  to  S 
years  for  certain  types  of  cars,  and  the  percentage  of  TTX  cars 
available  for  assignaent  or  allocation  increased  from  10%  to  20%. 

In  1987,  TTX  sought  renewal  of  Its  pooling  authorization, 
but  was  opposed  by  the  Antitrust  Division  of  the  United  States 
Deparcaent  of  Justice  (DOJ),  the  State  of  Oregon,  Cunderson,  Inc. 
(a  Portland,  OR,  rail  car  builder  o%m*d  by  The  Graanbrlar 
Coapanles) ,  and  several  other  prot^stanf .   Zn  I9t9,  tha 
CoBsiasion  approved  an  axtansion  of  TTX's  pooling  authority  in 
TTaller  Train,  but  for  only  a  5-year  term.   In  addition,  the 
Coaaission  laposed  three  new  restrictions;  (1)  TTX's  assignaent 
of  rail  cars  was  prohibited;  (2)  TTX's  purchase  of  cars  for 
allocation  was  banned;  and  (3)  TTX's  operations  would  b« 
Bonitored  annually  by  the  CoBsission's  foraer  Office  of 
Coaplianca  and  Consuaar  Assistance  (OCCA).* 

DISCUSSION  AND  CONCLUSIONS 

A.   TTX's  request  that  'f  underlvina  peoltnq  authority  be 
granted.     In  Trailer  Tr  .   it  563,  we  indicated  that  if  TTX 
fully  complied  with  all  c    .cions,  it  could  reasonably  axpect 
renewal  upon  proper  applicacion.   Based  on  the  record  in  this 
renewal  application,  and  TTX's  parforaance  during  the  last  5 
years,  we  will  grant  TTX's  application  for  renewal  of  its  pooling 
authorization.   Applicants  have  aade  a  oriaa  faele  showing  under 
49  U.S.C.  11342(a)  that  their  pooling  authorization  should  be 
renewed. 

A  nuaber  of  diverse  parties  filed  foraal  coaaants  or  letters 
supporting  TTX's  proposed  extension  of  its  pooling  authority 


'  Assignaent  is  a  financing  device  siailar  to  leasing, 
under  which  a  railroad  guarantees  rental  payments  to  TTX   for  a 
ainiauB  period  (typically  3  to  5  years)  for  specific  cars 
dedicated  to  the  railroad. 

*  Allocation  is  a  device  under  ifhich  railroads  enter  into  3 
to  5-year  rental  agreeaents  with  TTX  in  return  for  a  guaranteed 
supply  of  particular  types  of  cars,  but  not  specific  cars. 
Although  purchasing  new  cars  for  allocation  was  prohibited  is 
Trailer  Train,  allocation  itself  was  not  banned.   TTX  states  that 
it  has  ceased  allocating  cars  altogether. 

*  OCCA  was  renamed  the  Office  of  Compliance  and  Enforcement 
(OCE)  in  1994.   OCX's  monitoring  reports  have  bean  included  in 
the  public  record  of  this  proceeding,  aubject  to  a  protective 
order  for  information  TTX  deeaed  confidential  or  proprietary. 
OCX's  reports  vera  released  in  October  1993,  and  interested 
parties  were  thereafter  afforded  the  opportunity  to  coaaent  on 
TTX's  application. 

-  2  - 
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based  on  rhair  axparianca  with  TTX.*  For  Axaapla,  shlppara  much 
a«  Procter  (  Gaabla  and  tha  Ford  Motor  Company  aupport  TTX's 
application  for  a  15-yaar  extension  of  its  pooling  agreeaent 
because  TTX's  op>erations  are  of  critical  iaportance  to  the 
continued  growth  of  intermodal  services,  and  because  TTX  provides 
efficient  and  economical  flatcar  service.   Schneider  National  and 
J.B.  Hunt  state  that  Commission  approval  of  the  TTX  pooling 
application  will  ensure  that  its  intermodal  partnerships  with 
railroads  will  continue  to  expand.   Without  TTX,  J.B.  Hunt  notes, 
its  use  of  intermodal  services  would  have  been  significantly 
limited.   The  Hub  Group  indicates  that  TTX's  policy  of  furnishing 
modem  cars,  in  adequate  quantity  at  economic  rates,  is  a  major 
reason  why  intermodal  traffic  has  dramatically  grown.   Riss 
Intermodal  states  that  without  TTX,  railroads  would  be  hesitant 
to  expand  into  intermodal  operations  as  quicXly  as  the  marlcet 
demands.   Because  TTX  assumes  the  capital  and  ownership  risks, 
expansion  with  new  and  modified  equipment  can  occur  faster  to 
meet  changing  requirements.   The  Intermodal  Aaaociation  of  Morth 
America  asserts  that  TTX's  management  of  tha  pool  of  flatcars  has 
provided  substantial  benefits,  not  only  to  the  railroads,  but  to 
the  general  public  as  well. 

TTX  itself  explains  that  it  has  played  a  significant  role  in 
the  15%  expansion  in  intermodal  loadings  since  1988.   It  also 
notes  that  its  intermodal  cars  have  exhibited  increased 
efficiency,  with  daily  car  miles  rising  from  211  in  1986  to  253 
for  the  first  10  months  of  1992.   TTX  states: 

•  *  •  these  increases  in  efficiency  have  bean  raflectad  in 
TTX's  car  hire  rates,  which  (after  adjustment  for  inflation) 
were  Xaotaz   in  1992  than  in  any  of  the  prior  ten  years. 
Efficiencies  associated  with  TTX's  pooling  operations  have 
enabled  the  rail  industry — and  ultimately  the  shipping 
public — to  realize  aggregate  savings  of  millions  of  dollars 
since  the  Commission's  1989  decision  alone.   (Application  at 
4) 

Thus,  every  commenting  party  provided  evidenea  or  arguaant 
that  TTX's  pooling  application  "will  be  in  the  intaremt  of  better 
service  to  the  public  or  of  economy  of  operation*  in  accordance 
with  49  O.S.C.  11342(a)(1). 

In  order  to  approve  the  agreement  the  Commission  must  tind, 
under  49  U.S.C.  XI342(a)(2),  that  the  proposed  extanaion  of  tha 
pool  "will  not  unreasonably  restrain  competition."   No  party  has 
auggeated  that  TTX's  management  of  its  flatcar  pool  haa 


*  Partiaa  aupporting  TTX's  application  include  aix  major 
Induatrlal  'ahippars  (American  National  Can,  Caterpillar,  Toyota 
Motor  Cozporation,  Procter  4  Gamble  Company,  Ford  Motor  Coapany, 
and  Maatinghoua*  Slectric) ;  two  nationwide  truckload  carriara 
(Schneider  National,  Inc.  and  J.B.  mint  Transport,  Inc.); 
American  Praaidant  Lines,  a  steamship  line  using  "double  ataek" 
service  for  long-haul  container-on-flatcar  movemanta;  The  Bub 
Croup,  an  Intermodal  marlMting  firm;  the  Intermodal  Aaaociation 
of  North  America,  the  principal  trade  association  repreaanting 
intermodal  tranaportation  companies  and  soppliera;  tha  Papal tmsiit 
of  tba  Azvy'  ^"ba  Greenbrier  Companies,  a  vertically  istagratad 
rail  car  manufacturing  and  car  leaaing  company;  and  Tri-Vall«y 
Crowara  and  Riaa  Intermodal  (other  assorted  intermodal  uaars) . 

Craanbrlar,  which  opposed  extension  of  TTX'a  pooling 
authorization  5  years  ago,  now  supports  tha  currant  applicatioD. 
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constrained  competition.'   Indeed,  Greenbrier,  which  vigorously 
complained  of  anticompetitive  abuses  by  TTX  m  the  Trailer  Train 
proceeding,  now  states  that  any  such  concerns  are  "theoretic*l 
and  prospective."   Greenbrier  explains  that  the  TTX  pool  has 
worked  well  for  car  manufacturers,  railroads,  and  shipp«r«,  and 
has  contributed  to  the  growth  of  interaodal  freight  business  by 
providing  a  readily  accessible  supply  of  serviceable,  mil- 
managed  freight  cars. 

Many  of  the  parties'  statements  explain  how  the  TTX  pool 
enhances  competition  for  intermodal  movements.   For  example,  the 
Military  Traffic  Management  Command  (MTMC)  of  the  Department  of 
the  Army  explains  that  the  TTX  pool  contributes  to  the  efficient 
and  effective  management  of  the  Defense  Freight  Railway 
Interchange  Fleet,  and  contributed  to  the  success  of  the  nation's 
Desert  Shield  mobilization. 

The  record  establishes  that  TTX's  basic  pooling  agreesmnt 
will  be  in  the  interest  of  better  service  to  the  public  and  of 
economy  of  operation,  and  that  it  will  not  unreasonably  rastrain 
competition,  in  accordance  with  49  O.S.C.  11342(a)(2). 

B.   TTX'B  request  for  a  is-vear  extension  of  its  Doolina 
authority.   In  Trailer  Train,  the  Commission  approved  a  5-yaar 
extension  of  the  original  15-year  term  of  the  pooling  agreaaant. 
The  limited  term  of  this  renewal  was  based  largely  on  tba 
controversy  and  contentious  issues  surrounding  that  ranawal. 
Trailer  Train  at  603-04.   As  explained  above,  there  is  littla  if 
any  controversy  hare  as  to  the  axtanaion  of  the  pooling 
agreement.   TTX  now  see)cs  a  15-year  axtanaion  of  ita  pooling 
authority.   TTX  conaiders  the  reinstataaant  of  tba  original  15- 
year  term  the  most  important  modification  that  it  aaaka  in  this 
proceeding. 

TTX  witness  Runda'  states  that  for  the  5  years  baginning  in 
1993,  TTX  forecasts  capital  expenditures  of  approxiaataly  $1.9 
billion  for  new  cars  and  improvamanta  to  existing  eguipsMnt 
(including  $5«6  million  in  1993),  of  which  about  75«  will  ba 
financed  from  external  aourcas.   Kr.  Runda  indicates  that  tba 
nature  and  length  of  the  pooling  authority  are  an  intagral 
component  in  any  investor's  review  of  TTX,  and  that  tha  companies 
that  rate  TTX's  debt  obligations  also  focus  on  tha  specifics  of 
the  pooling  authority.   Because  of  its  substantial  capital 
requiraaanta,  TTX  will  nead  to  borrow  from  new  saga ants  of  tba 
debt  market  (A^Aa.,  the  aadiua  tara  note  aar)iat)  and  a  vidar 
investor  base  to  raise  capital  at  tha  lovast  cost.  Mr.  Runda 
explains  that  certain  financing  difficulties  and  additional 
capital  costs  are  linked  to  attaapts  by  TTX  to  finance  assets 
with  useful  livas  wall  over  IS  years  whan  its  pooling  authority 
is  of  a  Bucfa  sbortar  duration.   Tbtis,  ha  claiaa  that  TTX's  accaaa 
to  tha  capital  aarkats  diminishes  as  tha  pooling  authority  naars 
expiration. 

Proa  TTX's  parspactlve,  a  15-year  axtanaion  would  anbanca 
its  borrowing  power  and  ita  capital  structure,   nils 
consideration  does  not  mean  that  TTX  could  not  oparata  with  a 
ahortar  renewal  tara.   In  fact,  TTX  has  shown  that  it  is  aaarging 
froa  a  succaaaful  5-year  grant  of  authority.   In  Trailar  Train  at 


'  Zn  contrast  to  19l7-i989,  when  OOJ  raised  a  noabar  of 
compatitlva  concams  in  the  Trailer  Train  procaading,  OOJ  did  » 
file  coaaants  hara. 

*  Jaaas  X.  Runde  is  a  Managing  Director  at  Morgan  Stanley, 
which  was  responsible  for  three  private  placaaants  of  TTX  dabt 
sacuritias  in  tha  last  3  years. 
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603,  w«  r««trict«d  th«  tara  of  th«  pooling  «uthorit«tion  to  5 
yaars  "b^caus*  th«  currant  aarJcat  and  ragulatoxy  dlaata  in  which 
Trailar  Train  oparatas  i«  ao  dynaaic."  Also,  whan  balancing  tha 
15-yaar  ranawal  tarm  propoaad  by  TTX  against  a  shortar  tara,  wa 
stated  (idj.  at  560)  that  wa  wars  "indinad  to  approva  only  tha 
narrowest  proposal  that  is  consistent  both  with  achiavaaant  of 
.  .  .  [Its  potential  service  and  efficiency]  benefits  and 
coapliance  with  the  statute." 

We  believe  that  a  10-year  term  will  be  aore  appropriate  than 
the  applicant's  requested  15-yaar  tars.   TTX  has  bean  Buccassful 
in  receiving  external  funds  during  its  latest  extension  period 
despite  its  brevity  and  tha  controversy  surrounding  the 
proceeding  in  which  It  was  adopted.   Thus,  wa  do  not  baliava  that 
TTX* a  ability  to  raise  capital  at  reasonable  cost  would  ba 
haaperad  by  a  10-yaar  ranawal  pariod.   Tha  10-yaar  tara  Is  also 
warranted  by  TTX's  large  market  prasanca  in  a  aarkat  and 
regulatory  cliaata  that  are  still,  as  thay  wars  5  years  ago, 
dynaaic  and  changing.   Finally,  a  review  of  TTX's  pooling 
authority  10  years  hence  aaams  appropriata  In  light  of  tha 
antitrust  iaaunity  provided  by  Coaaission  approval  of  tha  pooling 
agreeaant . 

C.   TTX's  request  for  a  liaitad  aasiqnnant  authority.   TTX 
seeks  aodification  of  its  pooling  agraaaant  to  incorporate  a 
liaitad  assignaant  authority  to  allow  aaabar  railroads  to 
guarantee  for  up  to  3  yeara,  the  rental  payaants  on  cars  acquired 
by  TTX,  in  re8f>onsa  to  requests  of  TTX  aaabar  railroads,  for 
tasting  and  evaluation  of  innovative  products  and  designs.   TTX 
atatea  that  this  authority  would  raduca,  or  at  least  spread,  tha 
risks  that  aight  otherwise  inhibit  its  acquisition  of  innovative 
equipaent,  and  thus  enable  it  aore  aff actively  to  perform  Its 
role  in  facilitating  technological  innovation.   According  to  TTX, 
such  authority  would  ba  liaitad  to  leas  than  1%  of  the  cars  in 
its  pooled  fleet.   TTX  also  statas  that  if  it   is  granted  this 
liaitad  assignaant  authority,  it  will  provide  the  Coaaission  with 
advance  notice  of  each  axarcisa  of  tha  authority,  a  dascription 
of  tha  propoaad  acquisition,  and  the  raasons  for  using  tha 
assignaant  authority. 

TTX  statea  that  its  request  for  liaitad  assignaant  authority 
ia  aiaed  aolely  at  now,  untested,  and  innovative  car  typas.   No 
party  opposes  this  aodification,  and  savaral  actively  support  it. 
For  example,  Greenbrier  supports  this  liait*d  raquast,  which  it 
believes  will  "proaota  innovation  without  returning  TTX  to  tha 
leasing  business."  Toyota  statas  that  the  raquastad  liaitad 
aasignaant  authority  will  encourage  development,  avaluatioa,  and 
testing  of  tha  next  generation  of  rail  cars. 

Baaad  on  this  record,  TTX's  proposal  doas  not  raiaa  tha 
spactar  of  oar  pravious  concerns  about  assignaant.   Saa  Trailer 
Train  at  S90-99.   Ma  will  grant  TTX's  request  for  liaitad 
aasignaant  authority  with  rsapact  to  its  research  and  davalopaant 
activitias. 

0.     TTZ'a  rtfluiit  tfiat  mt  ■onltgring  and  rtportliw 

condltlona  lipottd  in  Tralltr  Tram  MXPin  upon  apgrgYal  at  iti 

application.   TTX  seaks  to  tarainate  ocz'a  annual  monitoring, 
which  TTX  claias  has  imposed  substantial  costs  and  inconvanianca 
on  its  aanagamant.  TTX  argues  that  the  rationale  for  tba 
proqraa,  to  ensure  tha  phas«-out  of  car  assignaanta  and 
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allocations,  has  b««n  •liainarad  by  its  full  complianc«.'  TTX 
also  indicatas  that  no  complaint  has  b««n  filad  against  it  in  tha 
last  5  yaars,  daspita  tha  Coamission's  axprass  provision  for 
entartaining  such  complaints  in  tha  1989  dacision.   Trailer  Train 
at  605."  Graanbriar  supports  af forts  to  raduca  tha  burdan  of 
oversight,  ao  long  as  sufficiant  ovarsight  to  assura  that  tba 
Commission  fulfills  its  rasponsibilitias  is  aaintainad. 

Particularly  bacausa  of  TTX's  substantial  impact  on 
intcrmodal  activitias,  wa  baliava  that  soma  continuad  monitoring 
of  TTX's  oparations  is  appropriata.   OC£  has  suggastad  monitoring 
at  appropriata  intarvals  basad  on  tha  langth  of  tha  axtansion. 
Consistant  with  this  suggastion,  wa  will  diract  OCE  to  prapara 
monitoring  raports  at  tha  and  of  tha  third  and  savanth  yaars  of 
tha  lO-yaar  axtanmion  authorised  harm.   If  wa  find  it  nacassazy 
to  obtain  additional  inforvation  on  tha  pool's  pparation  in 
anticipation  of  a  proposad  ranawml  of  pooling  authority,  wa  will 
diract  OCE  to  prapara  a  raport  in  tha  ninth  yaar. 

TTX  has  statad  that  it  is  praparad  to  kaap  tha  Coamiaaion 
fully  informad  of  its  usa  of  tha  liaitad  assignaant  authority 
also  authorizad  hara.   Information  as  to  TTX*s  usa  of  this 
assignaant  authority  will  ba  incorporatad  into  OCX's  aonitoring 
raports.   TTX  shall  subait  to  OCZ  upon  its  raquast  this  and  othar 
information  datarainad  by  OCE  to  b«  consistant  with  this  dacision 
and  with  Trailer  Train. 

E.   TTX's  raouast  for  confiraatlon  that  spaeiallv-amiippad 
TTX  ears  aav  continue  to  ba  olaead  in  16fe>  ahinpar  eontrollad 
DOQlB  as  long  as  thav  ara  sublact  to  S-dav  tumbaelc. 

In  tha  past,  wa  axprassad  concams  that  TTX's  practica  of 
aasigning  cars  to  shippars  for  flxad  tazas  limited  a  shippar's 
options  and  inhibitad  tha  fraa  aovaaant  of  cars  throughout  tha 
rail  systaa.   Hara,  TTX  has  dctarminad  that  instsad  of  using 
assignaants,  it  wants  to  place  its  cars  in  16(c)  shipper  pools. 
Such  pools  ara  similar  to  assignaants  to  tha  axtant  that  thay 
rasult  in  placaaant  of  cars  in  pools  asslgnad  to  tha  axeluaivo 
usa  of  particular  shippers.   They  are  different  froa  assignaents, 
however,  because  they  do  not  result  in  assignaants  for  fijced, 
unalterable  terms.   Shippers  aay  return  16(c)  cars  to  the 
participating  railroad  on  one  day's  notice  and  the  railroad  under 
the  5-day  turnback  provision  may  rettim  cars  to  TTX  on  five  days' 
notice.   TTX  asks  us  to  confirm  that  it  aay  place  specially- 
equipped  cars  in  16(c)  shipper-controlled  pools,  as  long  as  they 
are  subject  to  5-day  turnback.   Me  agree  that  TTX  aay  place 
specially-equipped  cars  in  16(c)  shipper-controlled  pools,  as 
long  as  a  5-day  turnback  option  is  available. 

In  Trailer  Train  at  599-601,  the  Coamiaaion  prospectively 
banned  TTX's  assignaent  of  pool  cars  as  a  condition  of  extending 
its  pooling  asthority^ Because  tha  Coaaiasion  tras  concerned  with 
the  possibility  that  TTX  eight  engage  in  "da  facto  asslgnaents," 
the  Coamission  proscribed  such  activity.   The  Comaission  said  (at 
604)  : 


*  TTX  States  that  it  haa  not  allocated  cars  for  several 
years  and  that,  as  of  October  1,  1993,  all  btrt  400  of  TTX's  cars 
were  subject  to  5-day  turnback.   According  to  TTX,  these 
reaaining  assignaants  will  soon  expire  pursuant  to  Trailer  Train. 

"  In  its  reply  stataaent,  TTX  states  that,  the  Cumaission 
aigbt  consider  prescribing  OCE  reviews  at  5-year  intervals  during 
a  15-year  term  of  the  extension. 
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However,  w«  a9ra«  with  DOJ  that  as  a  condition  of  our 
•)Ct«nalon  of  pooling  authority  h«r«.  Trailer  Train  will  not 
b«  parsittad  to  restrict  the  use  of  free-running  cars  in 
such  a  manner  as  to  anount  to  an  assignaent  of  those  cars  to 
a  particular  railroad.   Sinilarly,  no  aember  railroad  will 
be  peraitted  to  undertake  financial  obligations  to  guarantee 
the  car  hire  payaents  on  particular  cars,  as  is  presently 
done  for  assigned  cars,  or  unilaterally  to  accept  free- 
running  cars  and  subject  thea  to  operating  restrictions  not 
normally  placed  on  such  cars. 

With  respect  to  those  TTX  cars  under  essignaent  as  of  the 
effective  date  of  Trailer  Train,  the  Coaaission  explained: 

We  do  not  believe  these  liaitations  on  aeslgnaent  will 
constitute  a  hardship  on  car  users  since,  upon  termination 
of  the  ainiaua  tera,  the  cars  will  be  considered  free- 
running  and  subject  to  the  5-day  turnback  notice  applicable 
to  free-running  eguipaent.   Thiis,  regardless  of  whether  the 
essignaent  tera  expires  before  or  after  October  X,    1919,  a 
railroad  need  not  physically  return  the  cars  to  Trailer 
Train.   It  aay  keep  even  those  cars  whose  essignaent  tera 
has  expired  so  long  as  it  has  a  continuing  deaand  for  the 
foraerly  assigned  cars.   Such  cars  aay  be  retained  by  the 
user  railroad  in  dedicated  service  as  free-running  pool 
cars.  (Trailtr  Train  st  eoi) 

OCT  was  charged  with  aonltorlng  coapl lance  with  the  Trailer  Train 
decision. 

TTX  states  that  It  has  coapl  led  with  the  letter  and  epirlt 
of  the  1989  decision  and  the  restrictions  placed  on  It  by 
discontinuing  the  allocation  prograa  and  not  aaklng  any  new 
assignaents.  TTX  explains  that  the  cars  used  In  existing 
asslgnaents  are  all  aade  a  part  of  its  free-running  fleet  by 
being  aade  subject  to  5-day  turnback  notice  as  assignaents 
end."  By  the  fall  of  1994,  TTX  states  that  ell  of  Its 
previously  existing  assignaents  will  have  expired,  and  Its  entire 
fleet  will  be  subject  to  5-day  turnback  notices. 

TTX*s  application  includes  a  request  for  clarification 
addressing  the  rallroeds*  practice  of  placing  TTX  apeclalisad 
flatcors  (bulkhead  flatcars,  center-beaa  flatcars,  and  cholo  tie- 
down  flatcors  and  various  ■9-foot  flatcars  for  specialty  loads, 
but  not  Interaodal  or  eutorack  caza)"  In  rule  l«(a)  shipper 


"  A  5-^y  turnback  notice  is  a  fora  of  notification  that 
aay  be  losoed  to  TTX  by  a  railroad  currently  in  control  of  TTX 
equipaent.  The  tumbeck  notice  advises  TTX  that  the  equlpaentis 
not  currently  needed  for  service  on  that  railroad  and  allows  TTX 
to  order  the  equipaent  to  be  repoeitioned  for  use  on  another 
railroad  or  placed  in  per  diea-free  storaqe  by  the  railroad 
iaaulng  the  notice. 

"  TTX's  apeclelized  cars  are  used  to  transport  heavy 
loading  or  overalsed  shipaents,  such  es  pipe,  aaehinery,  electric 
generators,  and  military  equipaent.  OCX  reports  that  as  of 
Deceaber  31,  1992,  TTX  deployed  9,735  cars  (jnat  over  10%  of  the 
TTX  car  fleet)  in  119  pools  (involving  31  railroads)  subject  to 
AAX's  CSD-145,  an  Increase  of  1,2S3  cars  since  the  Trailer  Train 
decision.  trtmrth   Annual  Wonitorino  Report  at  25-36). 
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pools.  ^'  In  a  rul«  16(c)  shipper  pool,  on«  or  aor«  railroads 
nakas  availabla  to  a  shipper  a  group  of  cars  of  a  alKilar 
aachanical  dasicrnation.   Tha  cars  are  assigned  to  the  exclusive 
use  of  the  shipper  and  reaain  under  its  control  until  it  releases 
then. 

The  use  of  TTX  equipment  in  these  pools  is  a  two-step 
process.   TTX  provides  cars  to  railroads  under  its  basic  pooling 
authority,  with  all  cars  subject  to  a  5-day  turnback  provision. 
Individual  railroads  then  place  these  cars  with  shippers  to 
manage  as  pools  under  AAR's  car  service  rule  16(c).   TTX  states 
that  these  pools  can  return  their  cars  to  railroads  on  1-day 's 
notice. 

TTX  states  that  it  took  the  initiative  to  seeX  clarification 
regarding  rule  16(c)  shipper  pools  because  it  observed  that  OCZ, 
in  its  Bonitoring  activities,  appeared  to  be  seelcing  data  on  rule 
16(c)  pools.   TTX  is  concerned  with  whether  the  deployaent  of 
specially-equipped  TTX  cars  in  shipper-controlled  pools  might 
constitute  a  technical  violation  of  the  ban  on  assignments. 
OCE's  monitoring  revealed  numerous  instances  where  TTX  cars  in 
16(c)  pools  were  held  for  well  over  5  days  without  loading  or  a 
turnback  notice,  so  that  TTX  continued  to  receive  per  diem 
payments  for  these  cars.   The  monitoring  thus  raised  the  question 
of  whether,  despite  the  S-day  turnback  provision,  cars  held  in 
such  pools  constitute  *de  facto"  assignments  because  the  cars  are 
not  actually  returned  to  the  free-running  fleet  after  they  are 
used,  and  thus  violate  the  spirit  of  the  Commission's  ban  on 
placing  undue  restrictions  on  free-running  cars.   The  monitoring 
reports  do  not  recommend  that  shipper  pools  be  disallowed  because 
many  benefits  have  inured  from  such  pools.   Instead,  they 
indicate  that  the  5-day  turnback  provision  could  be  strictly 
enforced  by  requiring  member  railroads  to  issue  such  notices 
whenever  there  is  no  prospective  loading  requlremmnt  for  the 
returned  cars. 

TTX  explains  its  position  on  this  point: 

Put  simply,  the  Commission  [in  Trailer  Treini  concluded  that 
assignments  had  the  effect  of  foreclosing  tnird-party 
equipment  lessors  from  the  market  and  thereby  lessening 
competition.   By  requiring  that  all  TTX  cars  be  placed  on 
five-day  tximback,  so  that  a  railroad  (or  sliipper)  could 
respond  virtumlly  inediately  to  any  offer  more  attractive 
than  that  made  by  TTX,  the  Commission  eliminated  the  risk  of 
foreclosure  entailed  by  assignments.   Because  any  TTX  car  in 
a  16(c)  pool  is  subject  to  five-day  turnback— indeed,  it  may 
be  witbdrawn  from  the  16(c)  pool  on  one  day's  notice— the 
railroad  involved  in  the  service  (or  the  shipper  itself) 
remains  free  to  respond  promptly  to  any  offer  from  an 
eqaiysnt  supplier  of  a  more  attractive  product  or  rate. 
(Application  at  11). 


"  The  daaignation  "16(c)'  refers  to  rule  16(c)  of  the 
Association  of  American  Railroads'  (AAR)  Car  Service  Bules.  Tbat 
rule  relates  to  railroad-provided  cars  assigned  to  shippers  at 
perticular  locations.   Cars  assigned  to  shippers  under  rule  16(e) 
operate  under  Car  Service  Directive  (CSD)  14  5,  wtiich'—unless 
overridden  by  shipper  instructions — directs  that  ears  be  returned 
to  the  shipper  or  pool  agent  at  the  origin  loading  point.  Onder 
CSD  145,  thmse  cars  are  not  subject  to  Car  Service  rules  1  and  2, 
which  allow  the  destination  carrier  to  load  the  cmr  if  it  is 
needed  or  to  return  it  to  the  owning  carrier  at  the  nearest 
junction. 

-  •  - 
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Because  of  th«  issues  raised  by  tbe  aonitorln?  reports,  the 
reports  were  aade  part  of  the  public  record  and  interested 
parties  had  the  opportunity  to  review  then  and  coaaent."  No 
party  has  suggested  that  the  use  of  specially-emiipped  TTX  cars 
in  16(c)  pools  is  a  problea  or  cause  for  alam.'^  Moreover, 
several  shippers  that  use  TTX's  heavy-loading  flatcars,  including 
the  Departnent  of  the  Amy,  are  strong  supporters  of  TTX  and  its 
pooling  agreement.   See  also  the  statenents  of  Westingbouse  and 
Caterpillar  in  support  of  the  shipper  pools. 

The  controversy  here  does  not  concern  the  legality  of 
shipper  pools.   Rather,  the  issue  before  us  is  whether  the  use  of 
TTX  cars  in  such  pools  violates  the  prohibition  in  Trailer  Train 
against  assigneents.   He  find  that  sp>ecially-equipped  TTX  cars 
Bay  continue  to  be  placed  in  16(c)  shipper-controlled  pools  as 
long  as  they  are  subject  to  a  5-day  tumbaclc. 

The  purpose  in  restricting  asslgnsent  end  allocation  was  "to 
foster  a  competitive  leasing  market  that  will  replicate  the 
benefits  derived  until  now  from  Trailer  Train's  adoption  of  these 
practices  •  •  •."   Trailer  Train  at  599.   The  use  of  TTX  cars  in 
shipper-controlled  pools  does  not  restrain  coapetition.   All 
users  of  TTX  cars  have  the  right  to  return  cars  to  TTX  on  5-day 
notice  without  penalty.   They  say  choose  to  retain  cars  and  pay 
car  hire  rentals  to  TTX  over  periods  when  the  cars  are  not 
continuously  in  use.   Theee  options  are  with  the  participating 
carrier  and  ahlpper,  not  TTX.  Such  choices  are  operating 
decisions  ultimately  made  by  and  for  the  benefit  of  the 
ehipper."  It  is  apparent  that  holding  cars  in  anticipation  of 
future  use  is  not  the  equivalent  of  the  3  to  5-year  financing 
arrangements  that  we  banned  in  Trailer  Train.   If  the  shippers  or 
railroads  using  TTX  cars  reduce  their  use  of  the  cars,  or 
determine  that  a  newer  type  or  more  attractively  priced  car 
better  suited  to  their  needs  has  become  available,  the  railroads 
can  return  the  cars  to  TTX  without  penalty  by  using  their  5-day 
turnback  notice.   TTX  has  documented  a  number  of  instancma  when 
this  has  occurred. 

The  5-day  turnback  provision  was  never  intended  to  be 
mandatory.   It  has  long  been  an  option  available  to  member 
railroads  whereby,  on  5-days  notice,  they  coxUd  relinquish 
control  of  cars  to  TTX  and  be  relieved  of  car  hire  payments. 
Trailer  Train  at  611,  n.  1.   TTX  could  not  order  railroeds  to 
return  cars  to  the  pool  even  in  times  of  widespread  car 
shortages.  Under  TTX*s  car  distribution  procedure,  a  railroad 


'*  TiM  nme  of  TTX   cars  in  •16(c)"  shipper  pools  was 
discussed  in  OCB's  Third  Monitoring  Report,  and  the  Coaoiission 
directed  OCB  to  confine  its  latest  monitoring  report  (July  1993) 
to  this  issue. 

"  OOJ  was  concerned  in  Trailer  Train  that  the  ben  on 
assignments  not  be  circumvented  by  de  facto  assignments  or 
restrictions  not  otherwise  be  placed  on  free-running  cars.  DOT 
has  not  found  it  necessary  to  file  comments  in  this  proceeding. 

**  TTX  indicates  that  the  car  types  mot  often  identified 
by  OCZ  as  rmtained  by  railroads — HTTX,  JTTX,  and  OTTZ  ears— arm 
cars  that  are  "chronically  surplus."  Thus,  other  shippers  are 
pot  deprived  of  their  use  and  there  is  no  efficiettcy  loss  when  a 
carrier  keeps  them. 
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■ay  )c««p  all  th«  cars  to  which  it  i«  •ntitl«d"  and.  by  paying 
an  additional  charge,  aay  )c««p  avan  thosa  can  axcaading  its 
entitlaaant.   Id.   The  concept  of  a  free-running  pool  of  cars  was 
never  the  ultinate  goal  in  Trailer  Train,  but  rather  was  a  scans 
of  promoting  competition  with  TTX."  Thus,  we  conclude  that 
TTX's  position  is  not  contrary  to  our  decision  in  Trailer  Train. 

We  find: 

1.  The  application  to  extend  TTX's  authority  is  an 
arrangement  for  the  pooling  of  service  within  the  meaning  of  49 
U.S.C.  11342.   The  arrangement,  which,  as  conditioned,  will  be  in 
t^e  interest  of  better  service  to  the  public  and  economy  of 
operation  and  will  not  unreasonably  restrain  cospstition,  is 
authorized  for  a  tars  of  tan  (10)  years  baginning  Octobar  1, 
1994. 

2.  TTX's  request  for  liaitad  asslgnsant  authority  ralativa 
to  its  research  and  development  efforts  will  be  granted. 

3.  He  find  that  specially-eguippad  TTX  cars  may  continue  to 
be  placed  in  16(c)  shipper-controlled  pools  as  long  as  thay  are 
subject  to  a  5-day  tumbac)i. 

4.  Our  approval  is  subject  to  the  continuing  right  of  any 
interested  person  to  petition  for  reopaning  and  reconsideration 
on  the  ground  that  the  pooling  operation  has  not  resultsd  in 
better  service  to  the  public  or  economies  of  operation  or  that  it 
has  unreasonably  restrained  competition. 

5.  The  Commission  reserves  the  right  to  modify  its  approval 
of  the  agreement  by  the  imposition  of  additional  or  other  tarms 
as  a  condition  to  continuance  of  the  pool,  or  to  revolca  its 
approval  entirely  if  that  action  is  deemed  warranted. 

«.   This  action  will  not  significantly  affect  aithar  the 
quality  of  the  human  environment  or  consarvation  of  anargy 
resources . 

It  ii  prtBndi 

1.  Subject  to  the  conditions  set  forth  above,  the  pooling 
of  railroad  car  aarvice  with  respect  to  flatcars,  under  the 
pooling  agreeaant  dascribad  in  this  decision,  is  approvad  and 
authorized  for  an  additional  tan  (10)  year  term  beginning 
Octobar  1,  1994. 

2.  TTX's  raquast  for  limited  assignment  authority  ralativa 
to  its  rasaarch  and  development  efforts  is  granted.  TTX  shall 
provide  the  Commission  and  OCZ  with  advance  notice  of  each 
exercise  of  the  authority,  a  description  of  the  proposed 
acquisition,  and  the  raasons  for  using  the  assignment  authority. 

3.  8pacially-aquipp*d  TTX  cars  say  continue  to  be  placad  in 
16(c)  ahippr-controllad  pools  as  long  as  the  S'-day  turnback 
option  is  available. 


"     In  distributing  cars  to  the  various  railroads,  TTX 
computes  6-aonth  soving  averages  for  each  carrier's  aqoipaant 
utilization.   TTX  uses  this  factor  to  detarmine  a  railroad** 
antitlamant  to  pool  cars. 

"  Ne  recognized  that  all  TTX  cars  nead  not  be  lltarally 
free-running  whan  ve  allowed  railroads  to  kaep  formerly  assigned 
cars  in  dadicatsd  service  as  long  as  thera  was  a  continuing 
demand  for  the  cars. 

-  10  - 
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4.  OCE  shall  prepare  Bonltoring  r«porcs  at  tba  and  of  th« 
third  and  aavanth  yaara  of  th«  10-y«ar  tara  authorizad  by  this 
dacislon.   If  tha  Coaaiaaion  finds  it  nacasaary  to  obtain 
additional  inforaation  on  tha  pool's  oparation,  tha  CoBaiaaion 
will  diract  OCE  to  prapara  a  raport  in  tha  ninth  yaar.   TTX  ahall 
aubait  to  OCE  upon  its  raquaat  inforaation  datarainad  by  OCE  to 
ba  consiatant  with  this  decision  and  with  Trallar  Train. 

5.  This  daciaion  ia  aff active  30  daya  after  ita  aarvice 
date. 

By  the  Coaaiaaion,  Chairaan  McDonald,  Vice  Chairman 
Phillips,  and  Coaaisaionera  Siaaons  and  Morgan.   Vice  Chairaan 
Phillips  coaaanted  with  a  aaparate  expreaaion. 


Vernon  A.  Hilliaaa 
Acting  Secretary 
(SEAL) 


VICE  CHAIRMAN  PHILLIPS,  coaaenting: 

Much  aaa  changed  aince  1980-1989,  whan  we  last  approved  the 
application  of  TTX  (then  known  aa  Trailer  Train  Coapany)  for 
extension  of  its  pooling  authority  and  thereby  granted  it 
antitrust  iaaunity.   Then,  a  great  deal  of  controversy 
surrounded  the  application.   In  light  of  that  controversy  and  tha 
coapetitive  concerns  of  both  the  Conaission  and  the  United  States 
Departaent  of  Justice  (DOJ) ,  the  Coaaission  liaited  our  approval 
of  TTX's  pooling  authority  to  a  five  year  tara  and  ii^osed 
various  restrictions  on  TTX's  operations. 

Today,  condltiona  are  far  different.   Ttiere  is  widespread 
support  for  TTX's  application.   Neither  DOJ,  nor  any  party  filing 
coaaents  in  the  case  has  raiaed  coapetitive  concerns.   Further, 
TTX  has  addraaaed  the  Coaaiaaion 'a  previous  concerns,  and  appears 
to  have  aade  a  good  faith  effort  to  coaply  with  tha  conditions 
that  we  iaposed  and  to  supply  the  information  required  for  our 
aonitoring  effort.   In  light  of  theae  factors,  and  the  iapcrtant 
role  that  TTX  plays  in  the  national  transportation  systaa,  I 
believe  the  approval  for  a  ten  year  term  we  grant  today  is  well 
warranted.   Our  decision  relies  not  only  on  TTX's  coapllance 
efforts  ovar  the  past  five  years,  but  alao  provides  for  continued 
aonitoring  (albeit  on  a  more  limited  baaia  than  previously)  and 
for  the  Ce^alssion  to  serve  aa  a  continuing  forum,  where 
complainta,  if  any,  can  be  ad<lresaed. 
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212  Black  Building 
Fargo,  N.  Dak.  58102 
Phone  (701)  235-4184 
Fax       (701)  235-1026 
Steven  D.  Strege 

Exscuttv*  Vka  Pmidam 
Ann  Korzendorter 


Before  the 

RAILROAD  SUBCOMMITTEE 

U.S  HOUSE  TRANSPORTATION  and  INFRASTRUCTURE  COMMITTEE 

February  22,  1995 

Good  morning  Madam  Chairwoman  and  members  of  the  Subcommittee . 
My  name  is  Steve  Strege.  I'm  the  Executive  Vice  President  of  the 
North  Dakota  Grain  Dealers  Association.  Ours  is  an  84  year-old 
voluntary  membership  organization  which  represents  nearly  all  the 
475  licensed  and  bonded  country  grain  elevators  in  our  state. 

These  elevators  receive  the  grain  from  the  farmers,  clean  it, 
blend  it  for  most  value,  and,  when  transportation  is  available, 
ship  it  off  to  export  markets  or  domestic  food  processors  to  be 
made  into  the  bread,  cereals,  pasta  products  and  more,  which  all  of 
us  enjoy.  Farm  exports  are  one  of  the  single  largest  positive 
contributors  to  our  nation's  balance  of  trade. 

We  are  here  today  with  two  simple  interrelated  messages: 

1)  Most  grain  elevator  shippers  in  our  state,  and  in 
throughout  the  nation,  are  CAPTIVE  to  a  single  railroad.  By  that 
I  mean  there  is  no  effective  competition  for  those  grain  elevators' 
grain  shipping  business;  and 

2)  There  is  continuing  need  for  the  regulatory  oversight  for 
the  protection  of  these  captive  shippers. 

We  believe^hat  where  competition  exists,  competition  should 
govern.  But  nearly  all  these  elevators  are  tied  to  only  that  qn& 
single  railroad.  There  is  no  competition.  And  railroads  are 
lifelines  for  grain  elevators. 

With  this  testimony  is  a  page  of  bar  graphs.  The  graphs  show 
the  percent  of  shipments  moved  out  of  our  North  Dakota  country 
grain  elevators  by  the  rail  mode.  Hard  Red  Spring  Wheat  is  our 
largest  crop.  The  graphs  show  that  our  elevators  are  dependent  on 
the  railroads  for  80  to  in  some  cases  nearly  100  percent  of  these 
shipments.  This  displays  how  captive  these  elevators  are  to  the 
railroads . 
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Trucking  large  volumes  of  grain  to  distant  markets  is  just  not  a 
practical  alternative.  Prom  the  central  part  of  our  state  for 
instance,  even  the  clogeet  major  markets  are  400-500  miles  away. 
Export  ports  in  states  like  Washington,  Oregon,  Texas  and  Louisiana  are 
1500  -  2000  miles  away.  Trucks  can't  do  the  job.  Rail  is  the  way  to 
move  these  bulk  commodities  long  distances  and  we  are  dependent  on  the 
rail  mode. 

Imagine,  if  you  will,  living  in  a  town  with  only  one  gasoline 
filling  station,  and  the  next  one  being  50  miles  away  over  rutted 
chuck-holed  roads.  There  would  be  no  effective  competition  for  your 
gasoline  business  with  respect  to  either  price  or  service.  But,  you 
might  say,  if  things  get  too  bad  another  person  may  open  another 
station.  Perhaps  so.  But  the  entry  cost  into  building  a  new  railroad, 
hundreds  of  thousands  of  dollars  per  mile,  make  this  sort  of 
alternative  meaningless. 

Let  me  give  you  some  examples  of  what  these  elevator  managers 
often  face  in  the  way  of  rail  service: 

-Freight  rates  on  grain  that  are  220-350  percent  of  variable  cost 
and  in  some  cases  even  more.  These  indicate  the  captivity  of  our  grain 
shippers . 

-Delays  of  60-90  days  and  more  in  receiving  railroad  cars. 

-Freight  rate  increases  during  those  delays  which  means  a  lose  of 
part  or  all  of  the  elevator's  margin,  or  taking  a  loss  on  the  grain. 
That's  like  the  supermarket  raising  the  price  of  your  bread  while  you 
stand  in  the  checkout  line. 

-Being  forced  to  bid  against  each  other  for  "premium  service" 
programs  which  pull  available  shipping  capacity  away  from  regular 
service. 

-Demurrage  programs  which  force  grain  shippers  to  load  in  a  short 
period  of  time  or  pay  penalties,  after  which  in  many  instances  the 
loaded  cars  sit  for  days  before  the  railroad  pulls  them  away  from  the 
elevator. 

-Railcars  in  disrepair,  which  means  the  shipper  can't  load  them 
and  waits  even  longer  for  replacements. 

-Poor  service  and  upkeep  on  rail  branchlines  which  later  gives  the 
railroad  an  excuse  for  abandoning  the  line. 

An  example  of  abusive  practices  is  that  one  of  the  railroads 
serving  our  state  had  a  policy  of  charging  a  car  order  cancellation 
penalty  even  after  the  cars  were  months  late  and,  in  frustration,  the 
shipper  cancelled  the  order.  That's  like  the  cab  company  sending  you 
a  bill  after'  their  failure  to  show  up  on  time  caused  you  to  miss  your 
plane. 
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THESE  SITUATIONS  CALL  FOR  MORE  AGGRESSIVE  REGULATORY  OVERSIGHT, 
NOT  ABANDONMENT  OF  IT. 

For  a  moment  please  put  yourself  in  a  situation  similar  to  that  of 
a  country  grain  elevator  operator.  The  person  in  charge  of  ordering 
copy  paper  for  your  Congressional  office  calls  the  paper  supplier 
today,  February  22nd,  to  order  several  cases  of  paper  and  is  told  it 
will  be  delivered  six  weeks  from  now,  about  April  5.  You'd  like  to 
call  a  different  paper  supplier  but  there  isn't  any  -  you're  captive  to 
just  that  one.  Then  the  paper  supplier  tells  your  office  manager  that 
if  he  or  she  wants  to  bid  against  the  other  534  Congressional  offices 
for  the  "premium  service"  paper  delivery  program  a  few  reams  may  be 
available  next  week  from  a  "special  allotment".  I  dare  say  that 
Congress  wouldn't  put  up  with  this  situation  for  long. 

Our  Association  fights  unnecessary  and  overly -burdensome 
regulation  on  many  fronts  and  we  applaud  the  efforts  of  this  new 
Congress  to  do  likewise.  But  regulatory  oversight  of  the  relatively 
few  giant  railroad  companies  for  the  protection  of  the  thousands  of 
grain  elevator  sh^pers  whose  very  lives  depend  on  those  railroads  is 
necessary.  We're  not  calling  for  an  extensive  rail  regulatory 
framework.  What  we  need  is  a  common  sense  and  simple  approach  to 
protecting  captive  shippers. 

It's  easy  for  people  in  railroad  corporate  offices  to  say  there 
are  no  captive  shippers,  or  for  their  trade  associations  to  offer  that 
as  fact.  But  real-life  situations  are  much  different.  When  the 
elevators  in  our  state  ship  80-90%  and  in  some  cases  nearly  100%  of 
their  volume  by  rail,  they  are  certainly  captive  to  that  one  railroad 
serving  them.  We  want  the  railroads  to  prosper,  but  the  plight  of 
captive  shippers'  contribution  to  that  prosperity  needs  to  be 
addressed. 

I'm  here  today  representing  who  you  might  call  "the  little  guy", 
those  many  many  country  grain  elevators  trying  to  serve  their  farmer 
customers  and  keep  the  doors  open.  They  can't  personally  be  here  today 
to  talk  to  you. 

We  apeak  for  the  rural  country  shippers,  who  are  at  an  extreme 
disadvantage  when  it  comes  to  dealing  with  large  railroad  companies. 
Our  nation's  new  House  Majority  Leader  Representative  Dick  Armey  is  a 
native  of  North  Dakota,  from  a  little  town  named  Cando.  That's  Can  - 
Do,  C-A-N-D-O.  TJiat  word,  cando,  may  reflect  the  positive  spirit  of 
many  rural  Americans.  But  there  is  one  thing  the  residents  of  Cando 
can't  do,  and  that  is  to  match  the  power  and  influence  of  large 
railroads  companies.  We  trust  you  will  consider  that  and  respond 
positively  to  the  needs  of  thousands  of  country  grain  elevators  and  the 
millions  cf  farmers  they  serve  across  our  land  in  keeping  a  regulatory 
framework  for  dealing  with  legitimate  grievances. 
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Rail  as  a  Percent  of  Shipments  from  Elevators  Served 
by  Each  Railroad 


•  Crop  Year  Juna  to  July  • 


Burlington 
Northern 


iW  Canadian 
SI  Pacific  Rail 


Red  River 
Valley  &  Western 


Dakota,  Missouri, 
Valley  &  Western 


Hard  Red  Spring  Wheat 


1992-93  1993-94 

Durum  Wheat 
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Rail  as  a  Percent  of  Shipments  from  Elevators  Served 
by  Each  Railroad 


•  Crop  Year  June  to  July  • 


Burlington        [Hfl  Canadian         MM  Red  River 
Northern  Eilil  Pacific  Rail       lilil  Valley  &  Western 


Dakota,  Missouri, 
Valley  &  Western 


Hard  Red  Spring  Wheat 


1992-93  1993^4 

Durum  Wheat 
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Charles  J    McCarthy 

February  21,  1995 


Honorable  Susan  Molinari 

Chairman 

Subcommittee  on  Transportation 

and  Infrastructure 
2165  Rayburn  House  Office  Building 
Washington,  DC   20515 

Re:   Regulation  of  Railroads-Hearing  on 
February  22,  1995 

Dear  Chairman  Molinari, 

This  is  submitted  for  consideration  on  the  railroad  issues  by 
NASSTRAC  and  also  on  behalf  of  the  Health  and  Personal  Care 
Distribution  Conference,  two  shipper  groups  with  over  4  00  companies 
as  members  throughout  the  United  States.  Although  these  Shipper 
Conferences  are  not  on  the  witness  list  for  your  Subcommittee's 
hearing  on  February  22nd,  we  ask  that  these  views  by  considered  as 
part  of  the  record  on  the  important  issues  of  the  essentials  of 
residual  railroad  regulation. 

On  February  1,  1995,  NASSTRAC  previously  wrote  to  you  to 
present  its  view,  as  to  the  question  of  whether  future  rail  mergers 
should  be  handled  by  a  successor  agency  to  the  ICC  or  by  the 
Department  of  Justice.  The  view  expressed  there,  that  an  expert 
agency  should  resolve  rail  merger  issues  rather  than  DOJ,  is 
concurred  in  by  the  Health  and  Personal  Care  Distribution 
Conference. 

It  is  the  position  of  these  Conferences  that  there  should 
continue  to  be  rail  regulation,  vested  in  an  independent  Commerce 
Board  or  Transportation  Board  established  at  DOT,  in  order  to  take 
jurisdiction  over  at  least  these  essential  functions: 

Abandonments.  As  railroads  merge  and  become  more 
concentrated,  their  efforts  to  abandon  lines  and  cut  back 
to  a  high  density  core  system  become  more  vigorous  and 
affect  our  members.  Under  the  present  system  an 
abandoning  railroad  is  required  to  give  notice  to  the 
affected  shippers  and  communities  that  they  are  given  the 
right  to  purchase  or  to  arrange  substitution  of  a  short 
line  railroad.  The  regulation  by  the  ICC  has  been 
essential  in  ameliorating  the  impact  and  in  giving 
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shippers  the  opportunity  to  react  or  adjust  to  what  would 
otherwise  be  severe  dislocations. 

Captive  shippers.  There  is  a  continuing  and  acute  need 
for  regulation  of  the  reasonableness  of  rates  charged  to 
captive  shippers.  Mergers,  past  and  future,  increase  the 
number  of  captive  shippers  and  the  potential  for  their 
exploitation  by  high  rates. 

Access.  The  matter  of  providing  a  means  for  captive 
shippers  to  gain  access  to  a  second  railroad,  through 
trackage  rights  or  other  innovative  means,  continues  to 
be  an  important  issue  for  captive  shippers.  The 
implementation  of  that  goal  requires  a  strong  and 
independent  agency. 

As  important  as  these  surviving  functions  are  individually,  it 
is  even  more  important  that  they  be  delegated  to  an  independent 
agency,  rather  than  bestowed  generally  upon  DOT  without  a  discrete 
and  independent  administrative  unit.  The  reasons  for  this  include 
that  the  members  of  this  Commerce  Board  should  be  bipartisan  and 
not  a  creature  of  each  succeeding  Administration;  and  that  the 
Board  should  inherit  the  requisite  expertise  from  the  ICC.  For 
that  purpose,  we  would  support  a  unit  comprised  of  approximately 
200  employees,  including  five  Commissioners.  It  would  be  foolhardy 
and  self-defeating  to  throw  these  new  responsibilities  at  DOT 
without  giving  it  the  necessary  staff  and  funding. 

The  significance  of  a  smooth  transition  of  required  personnel 
from  ICC  to  the  new  Board  can  be  simply  illustrated  by  the  fact 
that  it  took  five  years  for  the  ICC  to  sift  through  positions, 
data,  and  economic  theory  to  develop  its  criteria  for  testing  the 
reasonableness  of  rail  rates,  the  stand  alone  cost  test.  If  a 
vacuum  were  created  in  that  area,  by  severing  the  experienced  ICC 
personnel  or  by  giving  DOT  a  clean  slate,  that  would  result  in  no 
rail  rate  reasonableness  relief  being  available  for  the  next  five 
years.  While  the  subject  immediately  at  hand  is  rail  rate 
reasonableness,  the  same  vacuum  would  destroy  the  current  criteria 
for  truck  rates  which  took  years  to  develop  and  which  have  been 
affirmed  by  the  Court  of  Appeals  within  the  past  few  months. 

The  latter  circumstance  illustrates  our  final  point,  viz., 
that  the  independent  unit  should  have  independent  litigating 
authority.  Indeed,  all  the  ICC's  decisions  have  only  come  into 
fruition  as  a  result  of  the  experienced  and  skilled  work  of  its 
Office  of  General  Counsel. 

Respectfully, 


Daniel  J.  Sweeney 
General  Counsel 
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CHEMICAL  MANUFACTURERS  ASSOCIATION 


March  13, 1995 


The  Honorable  Susan  Molinari 

Chairperson 

Transportation  And  Infrastructure  Subconurdttee  On  Railroads 

U.S.  House  Of  Representatives 

Raybum  House  Office  Building 

Washington,  D.C.  20515 

Re:         Hearing  On  Interstate  Commerce  Commission  GCC)  Non-Merger  Rail  Authority 

Dear  Madame  Chairperson: 

The  Chemical  Manufacturers  Association  (CMA)  requests  that  the  enclosed  comments  be  incor- 
porated into  the  ICC's  Non-Merger  Rail  Authority  Hearing  held  February  22, 1995.  CMA  did  not 
testify  at  that  hearing. 

CMA  is  a  non-profit  trade  association  whose  approximately  185  member  companies  represent  more 
than  90  percent  of  the  productive  capacity  of  basic  industrial  chemicals  within  the  United  States.  As 
shippers  responsible  for  the  safe  and  efficient  transportation  of  approximately  571  million  tons  of 
chemical  products  annually,  by  all  modes  of  transportation,  CMA  member  companies  are  directly 
affected  by  the  functions  that  have  historically  been  performed  by  the  ICC. 

CMA  has  reviewed  the  testimony  of  the  witnesses  at  the  hearing,  the  "Study  Of  Interstate  Com- 
merce Commission  Regulatory  Responsibilities,"  and  the  U.S.  Department  Of  Transportation's 
"Report  On  The  Functions  Of  The  Interstate  Commerce  Commission  Regulatory  Responsibilities." 
The  latter  two  publications  were  prepared  pursuant  to  Section  210(a)  of  the  Trucking  Industry 
Regulatory  Reform  Act  of  1994.  CMA  submits  the  following  comments  based  on  these  three  sets  of 
documents. 

CMA  supported  the  Staggers  Rail  Act  of  1980  as  a  means  to  revitalize  the  rail  industry  from  the 
severe  physical  and  financial  condition  that  many  railroads  found  themselves  in  during  the 
1970's.  Having  fully  participated  in  these  previous  proceedings,  we  urge  all  parties  to  continue 
the  revitalization  of  the  rail  network  that  serves  this  country  well  today.  This  situation  now  re- 
quires balanced  improvements.  The  past  15  years  have  brought  about  the  rebirth  of  the  railroads 
because  there  remained  market  balance  between  shippers  and  carriers.  Unrestricted  railroad 
market  power  does  not  serve  this  country's  need  to  be  globally  competitive. 

If  I  may  be  of.further  assistance  to  you  on  these  important  matters,  please  do  not  hesitate  to  tele- 
phone me  or  Gary  Griffith,  Legislative  Representative  for  Transportation,  at  (202)  887-1136. 
Thank  you  for  your  attention  to  these  matters. 


Sincerely, 


2501  M  Street,  NW,  Washington.  DC  20037     Telephone  202-887-1260    Fax  202-463-1592  J  ^  AS2toSmta^ 
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INTRODUCTION 

The  Chemical  Manufacturers  Association  (CMA)  hereby  submits  comments  to  the  February  22, 
1995  Subcommittee  On  Railroads  Hearing  Record  On  The  Interstate  Commerce  Commission  (ICC)  Non- 
Merger  Rail  Authority.  These  comments  were  also  offered  in  response  to  the  Section  210(a)  of  the 
Trucking  Industry  Regulatory  Reform  Act  (TIRRA)  of  1994  mandate  that  the  Secretary  of  Transportation 
study  possible  organizational  changes  to  the  ICC  which  will  lead  to  government,  transportation,  or  public 
efficiencies. 

The  CMA  is  a  non-profit  trade  association  whose  member  companies  represent  more  than  90 
percent  of  the  productive  capacity  of  basic  industrial  chemicals  in  the  United  States.  CMA  member 
companies  are  responsible  for  the  safe  and  efficient  transportation  of  approximately  571  milhon  tons  of 
chemical  products  annually  by  all  modes  of  transportation.  This  amounts  to  a  nearly  $12  billion  freight 
cost  to  member  companies  to  receive  raw  materials  and  ship  chemical  products  annually.  CMA  member 
companies  are  directly  affected  by  the  functions  that  have  been  historically  performed  by  the  Interstate 
Commerce  Commission  (ICC).  As  such,  these  comments  address  essentially  all  issues  raised  in  the 
"Study  Of  Interstate  Commerce  Commission  Regulatory  Responsibilities." 

Although  CMA  supports  the  on-going  motor  and  water  carrier  deregulatory  efforts,  the  potential  for 
the  exercise  of  monopoly  power  by  a  railroad  makes  continued  regulatory  oversight  of  that  industry 
essential.  However,  regulation  cannot  be  so  restrictive  as  to  hamper  a  railroad's  ability  to  compete 
effectively  and  maximize  profits  on  competitive  traffic.  Regulations  must  be  sufficiently  vigOant,  forceful, 
and  effective  to  provide  the  constraints  needed  to  protect  the  public  from  abuses  of  monopoly  power. 
CMA's  comments  generally  support  the  philosophy  that  Congress  should  work  towards  providing  more 
efficient,  less  costly,  regulation  of  rail  service  to  all  while  limiting  the  adverse  affects  of  market  power. 

Additionally,  CMA  supports  the  creation  of  an  independent  board  within  the  Department  of 
Transportation  (DOT)  to  inherit  the  retained  functions.  CMA  recommends  careful  and  deliberate 
planning  of  the  transition  process  to  minimize  confusion  and  potential  hardship  on  industry. 

COMMENTS  ON  ICC  RAIL  FUNCTIONS 

EXEMPTION  AUTHORITY 

Congress  has  given  the  ICC  the  authority  to  exempt  rail  carriers,  services,  and  transactions  from 
regulatory  scrutiny  where  the  ICC  finds  that  regulation  is  not  necessary  to  carry  out  the  Rail  Transportation 
Policy  (RTP),  and  either  the  transaction  or  service  is  of  limited  scope,  or  the  regulation  is  not  necessary  to 
protect  shippers  from  the  abuse  of  market  power. 

Exemption  authority  may  not  be  exercised  in  three  areas:  intermodal  ownership  prohibitions,  loss 
and  damage  obbgations,  and  labor  protection  obligations.  An  exemption  may  be  revoked  if  the  ICC  finds 
that  regulation  is  necessary  to  carry  out  the  RTP.  This  authority  has  been  granted  where  Congress  has 
identified  broad  areas  of  commerce  where  reduced  regulation  is  warranted,  but  leaves  it  to  the  Commission 
to  determine  which  specific  regulatory  provisions  and  practices  can  be  deregulated  consistent  with  the 
policies  of  Congress.  Congress  has  directed  the  ICC  to  be  innovative  and  experimental  in  determining 
where,  and  how,  to  reduce  regulations. 
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The  ICC  has  used  this  authority  in  many  areas,  including  trailer-on-flat-car/  container-on-flat-car 
(TOFC/COFC)  matters,  and  several  specific  commodities,  such  as  motor  vehicles  and  fresh  fruits  and 
vegetables,  etc.  Other  broad  classes  of  regulations  have  also  been  exempted,  including  securities  issuance, 
trackage  rights,  line  sales,  etc.  Very  few  exemptions  have  been  revoked,  once  granted. 

Deregulation  of  the  rail  industry  under  the  Staggers  Act  has  been  extremely  beneficial  to  both  the 
industry  and  to  rail  shippers.  Any  new  legislation  contemplated  by  Congress  should  work  to  continue  those 
benefits  and  to  promote  further  benefits  to  both  carriers  and  shippers.  Retaining  the  power  of  phased 
deregulation  through  exercise  of  exemption  authority  in  whichever  government  agency  inherits  the 
responsibilities  of  the  ICC  is  an  important  element  in  the  transition  to  a  completely  deregulated  rail  industry. 

The  current  scheme  of  deregulation  by  the  ICC  however  lacks  provisions  for  an  adequate  remedy  to 
shippers,  in  the  event  the  grant  of  a  particular  exemption  either  does  not  provide  the  intended  benefits  or 
creates  an  unanticipated  harm.  Once  a  segment  of  rail  transportation  is  deregulated,  it  is  difficult  or 
impossible  to  reverse  that  decision.  Congress  should  provide  a  more  workable  process  to  remedy  the  effect 
of  deregulation  than  requiring  a  lengthy  process  of  re-regulating  an  affected  segment  of  transportation  by 
revoking  the  exemption. 

RAILROAD  CONSOLIDATIONS 

All  railroad  consolidations,  by  any  form  of  control,  require  prior  review  and  approval  by  the  ICC 
under  a  public  interest  standard.  ICC  approval  confers  antitrust  immunity  as  well  as  immunity  from  other 
federal  and  state  laws  that  might  otherwise  block  a  potential  transaction. 

The  ICC  report  indicates  that  a  Class  I  consohdation  requires  extensive  pre-merger  reviews  where 
all  aspects  are  subject  to  close  scrutiny.  Absent  this  review,  other  government  agencies  could  attempt  to 
impose  conditions  that  would  effectively  block  the  transaction  that  had  general  public  benefits. 

The  existing  regulatory  process  for  evaluating  rail  consohdations  provides  for  a  balancing  of  varying 
interests  and  should  be  retained  and  transferred  to  either  the  Department  of  Justice  or  the  Department  Of 
Transportation.  The  standard  of  review  should  be  one  that  allows  for  imposition  of  reasonable  conditions 
that  retain  or  enhance  competition  among  railroads  providing  both  parallel  and  end-to-end  service.  As 
recently  as  the  House  Subcommittee  On  Railroads  hearing  on  February  24, 1995  examples  were  testified  to 
that  where  shippers  or  receivers  are  captive,  freight  rates  are  higher,  and  service  is  poorer. 

Along  with  this,  CMA  supports  development  of  a  competitive  access  plan  which  will  afford  all 
shippers  the  benefits  of  rail-to-rail  competition  and  which  will  reduce  the  unfavorable  effects  of  rail 
consolidation.  It  follows  that  if  railroads  are  to  be  open  to  the  kind  of  competition  that  exists  almost  every- 
where else  in  the  economy,  they  must  likewise  be  subject  to  the  same  antitrust  standards  as  other  industries. 
The  review  process  must  be  streamlined  however  and  reviews  should  be  expedited  as  much  as  possible, 
consistent  with  due  process.  When  the  responsibility  is  shifted  to  another  agency,  CMA  suggests  the  need 
for  a  clearly  defined  and  orderly  transition  during  the  interim  period. 

LINE  TRANSFERS  &  TRACKAGE  RIGHTS;  LINE  SALES  TO  NON-CARRIERS;  LINE  CONSTRUCTION 
AND  LINE  ABANDONMENTS  &  SHORT  LINES 

Authority  to  review  line  transfers  and  trackage  rights,  line  sales  to  non-carriers  and  line  construction 
and  abandonment  should  be  maintained  in  all  cases  where  there  are  significant  competitive  implications  or 
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the  transaction  could  have  an  adverse  impact  on  safety.  Approval  should  be  granted  where  competition  is 
preserved  or  enhanced. 

A  non-carrier  must  obtain  ICC  authorization  to  acquire  and  operate  an  existing  rail  line.  The  ICC 
applies  a  broad  public  convenience  and  necessity  standard  to  these  transacttons.  The  ICC  may  modify  a 
proposal  or  condition  its  approval  on  labor  protective  conditions.  Normally,  the  ICC  does  not  impose  labor 
protection  unless  the  sale  is  for  the  purpose  of  voiding  a  collective  bargaining  agreement.  The  rapid  growth 
of  the  shortline  industry  has  been  supported  by  this  provision. 

Short  line  development  should  be  encouraged  and  the  short  lines  should  be  allowed  to  compete  for 
traffic  to,  and  from,  all  lines  with  which  they  are  capable  of  making  reasonable  connections.  They  should  be 
subject  to  common  carrier  obligations,  as  should  all  the  railroads.  The  short  lines  must  have  the  right  to  com- 
petitive interchange  at  reasonable  rates  and  times. 

RATE  REGULATION  &  RATE  DISCRIMINATION 

There  are  three  basic  types  of  rail  rates:  regulated  common  carriage,  in  tariffs  filed  with  the  ICC, 
contract  rates,  and  unregulated  rates  on  products  exempted  from  rate  regulation.  Common  carriage  is 
subject  to  ICC  remedies.  Contract  carriage  is  subject  to  ordinary  contract  law.  Exempt  traffic  is  not  subject  to 
common  law  remedies,  but  should  be  subject  to  contract  law.  Exempted  traffic  rates  are  subject  to  being 
reregulated,  in  the  event  the  ICC  decides  to  revoke  the  exemption. 

Tariff  rates  currently  must  be  published,  and  must  be  just  and  reasonable  where  the  railroad  has 
market  dominance.  If  it  does  not  have  market  dominance,  its  rates  are  free  from  regulatory  interference. 
There  is  a  conclusive  presumption  against  market  donunance  where  the  revenue  produced  by  the  move  is 
less  than  180%  of  the  variable  cost  to  the  carrier  of  providing  that  service.  If  that  floor  is  exceeded,  the  ICC 
must  examine  if  competition  imposes  market  discipline  on  pricing.  There  are  other  limitations  on  railroad 
pricing  that  effect  pricing  flexibility,  such  as  the  Rail  Cost  Adjustment  Factor  (RCAF),  and  the  ability  of 
railroads  to  jointly  or  unilaterally  set  or  withdraw  from  jointly  set  rates. 

Rate  regulation  was  originally  imposed  to  ensure  fair,  nondiscriminatory  pricing.  Under  the 
Staggers  Rail  Act  of  1980,  rate  regulation  has  two  objectives:  protecting  captive  shippers  and  allowing 
railroads  the  pricing  flexibility  needed  to  earn  revenues  adequate  for  financial  health.  The  ICC  generally 
considers  the  reasonableness  of  a  tariff  rate  only  if  a  shipper  complains,  and  then  only  if  the  variable  cost 
factor  is  exceeded  and,  if  so,  only  if  market  dominance  has  been  established. 

Small  shippers  do  not  have  the  economic  strength  to  enter  into  contracts  with  the  railroads  that 
would  keep  them  competitive  in  their  particular  markets.  Railroads  do  not  want  to  put  individual  contracts 
into  place  wdth  small  shippers,  because  the  revenue  generated  by  each  individual  shipper  does  not  warrant 
the  effort.  Small  shippers  must  therefore  rely  on  tariff  rates  for  common  carriage. 

Railroads  should  not  be  allowed  to  urulaterally  set  rates,  even  within  the  current  limit  imposed  on 
rate  setting.  A  variable  cost  ratio  of  180%  may  not  be  equitable  in  all  cases.  RCAF  is  only  an  adjuster  to  rates 
already  in  place  that  may  be  close  to  unreasonable  to  start  with.  Moreover,  the  process  of  bringing 
individual  complaints  to  the  ICC  opposing  rates  on  unreasonableness  grounds  after  the  fact  is  expensive, 
time  consuming  and  not  necessarily  equitable  for  the  small  shipper  with  limited  resources  who  may  not  see 
real  relief  for  many  years,  if  at  all.  CMA  suggests  the  need  to  strengthen  administration  of  this  function  in  a 
timely  manner. 
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The  RCAF  and  ZORF  (zone  of  rate  flexibility)  rules  have  limited  application.  In  1985,  the  ICC 
developed  a  new  analytical  framework  for  evaluating  rate  reasonableness  in  captive  markets,  called 
Constrained  Market  Pricing  (CMP).  CMP  procedures  are  a  significant  departure  from  past,  cost-based 
methods  of  price  regulation  and  require  highly  sophisticated,  case-specific  analysis.  Since  they  do  not  work 
well  on  small  volume  shipments,  the  ICC  has  been  trying  to  develop  another  method  that  will.  Of  the 
alternatives  so  far  proposed,  none  has  been  found  that  is  acceptable. 

The  authority  to  regulate  rail  rates  and  to  prevent  rate  discrimination  must  be  continued  as  long  as 
there  are  captive  shippers,  which  is  any  shipper  or  receiver  that  is  served  exclusively  by  one  railroad, 
whether  or  not  other  modes  are  available.  Product  and  geographic  competition  should  not  be  considered  as 
criteria  for  determining  whether  or  not  a  particular  shipper  is  captive  to  a  railroad.  Determination  of  captive 
shipper  status  and  determination  of  what  is  a  reasonable  rate  must  be  simplified,  to  afford  shippers 
reasonable  relief  under  the  statute,  without  undue  delay.  A  mediation  process  should  be  considered.  As  the 
process  currently  exists,  the  costs  and  time  involved  to  first  prove  captivity  and  then  determine 
reasonableness  of  a  rate  make  those  processes  essentially  useless  to  most  shippers. 

REASONABLE  PRACTTICES 

Railroads  may  not  subject  shippers  to  unreasonable  discrimination.  This  does  not  apply  to  rail 
contracts,  the  cancellation  of  joint  rates,  or  rail  rates  applicable  to  different  routes.  There  are  also  long  haul/ 
short-haul  restrictions,  to  which  the  ICC  may  grant  waivers.  Rate  equalization  rules  prevent  the  denial  of 
equal  access  to  the  rail  system  through  disparate  pricing. 

Limitations  on  these  restrictions,  now  allowed  by  Congress,  attempt  to  correct  imbalances  that  arose 
under  the  old  system.  Long  haul/short-haul  rules  now  apply  only  if  a  shipper  seeks  specific  application  of 
those  rules  after  the  fact.  Prior  approval  by  the  ICC  is  no  longer  required.  The  ICC  has  not  found 
discrimination  since  passage  of  the  Staggers  Act.  Collective,  equalized  ratemaking  is  a  relic  of  the  past, 
replaced  by  individual  pricing  of  rail  services. 

A  carrier's  practices,  as  well  as  its  rates,  must  be  reasonable.  The  unreasonable  practices  prohibition 
may  not  be  used  to  limit  the  rates  which  rail  carriers  are  otherwise  authorized  to  establish.  This  requirement 
comes  from  the  carrier's  common  carrier  obligation  and  is  intended  to  protect  against  unreasonable  carrier 
actions  that  impede  interstate  commerce.  The  practice  must  be  reasonable  from  the  perspective  of  the 
public,  not  the  carrier.  This  provision  of  the  law  continues  to  be  used  by  the  ICC  to  protect  shippers  in  a 
variety  of  ways. 

Regulation  of  rates  and  regulation  of  railroad  practices  must  be  considered  together.  Marketplace 
discipline  may  not  be  enough  to  protect  shippers  from  abusive  treatment.  If  injured  shippers  could  not  seek 
independent  review  and  redress  from  a  regulatory  body  familiar  with  the  rail  industry  and  capable  of 
addressing  industry  practices  in  a  consistent  manner  their  ability  to  compete  would  be  seriously  jeopardized. 
This  contravenes  the  goals  of  the  RTP. 

Shippers  must  continue  to  be  protected  from  unreasonable  practices  by  the  railroads,  including  the 
imposition  of  high  demurrage  rates  and  svdtching  charges.  This  goes  along  vdth  maintenance  of  authority 
to  prevent  charging  unreasonable  rates.  Unreasonable  practices  can  be  anti-competitive  whether  or  not  rates 
are  reasonable. 
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RATE  CONTRACTS 

As  an  alternative  to  tariffs,  railroads  may  enter  into  contracts  with  shippers.  Contract  rates  are  not 
subject  to  rate  reasonableness  regulation.  However  railroads  may  not  over  commit  resources  to  contract 
traffic  at  the  expense  of  common  carriage.  A  carrier  may  not  commit  more  than  40%  of  its  equipment  by  car 
type  to  contract  carriage.  The  law  also  provides  a  remedy  to  agricultural  shippers  where  a  railroad  has 
refused  to  contract  wfith  one  such  shipp>er  on  the  same  terms  as  another  similarly  situated  shipper. 

Contracting  is  an  alternative  consensual  ratemaking  process.  The  limitations  on  it  protect  common 
carriage.  Contracting  authority  provides  significant  benefits  to  both  the  railroads  and  the  shippers  in  the 
way  of  providing  predictable  prices  and  service. 

Railroads  and  shippers  have  made  extensive  use  of  the  contracting  process.  While  rates  cannot  be 
regulated  directly,  the  availability  of  common  carriage  rate  regulation  does  affect  contract  rates.  Contracts 
are  also  subject  to  confidential  filing  requirements  and,  in  certain  circumstances,  full  disclosure.  In  recent 
years,  there  have  been  no  regulatory  actions  with  respect  to  contract  rates. 

Use  of  rate  contracts  by  the  railroads  should  be  allowed  to  continue  and  must  be  enhanced.  The 
requirement  to  file  contract  summaries  should  be  abolished  as  imposing  a  bureaucratic  burden  on  shippers 
and  carriers  having  no  useful  purpose.  Along  with  that,  the  filed  rate  doctrine  should  be  eliminated  as 
affording  little  or  none  of  the  protection  it  was  intended  to  provide,  particularly  when  the  rate  filed,  if  it  is  in 
a  contract,  is  confidential .  As  long  as  each  party  to  a  contract  has  a  copy  of  the  contract,  there  is  no  need  to 
make  public  the  mere  existence  of  the  agreement. 

Many  shippers,  chemical  shippers  included,  often  ship  on  short  notice  to  numerous  customers 
nationwide.  Because  of  the  hazardous  nature  of  many  chemicals,  shipments  cannot  be  delayed  while  rates 
are  negotiated  for  new  consignee  locations.  Often  the  negotiation  process  is  not  completed  in  a  timely 
manner  and  the  shipment  is  made  without  a  negotiated  rate  in  place.  Thus  the  shipment  moves  under  very 
high  tariff  rates,  which  was  not  the  intention  of  the  parties.  Once  a  rate  is  agreed  upon,  the  railroad  and  the 
shipper  must  go  through  a  lengthy  process  of  getting  approval  from  the  ICC  for  the  negotiated  rate  and  once 
approved,  the  original  billing  must  be  corrected.  All  of  this  would  be  unnecessary,  if  the  parties  could  agree 
on  rates  after  shipment  has  begun,  which  can  only  be  done  now  with  great  difficulty  and  inconvenience  to 
the  parties  because  of  the  filed  rate  doctrine. 


CAR  SUPPLY  &  CAR  HIRE 

The  ICC  may  regulate  the  terms  which  the  nation's  railroad  equipment  fleet  is  made  available  to 
shippers  and  carriers.  The  ICC  is  charged  with  ensuring  that  rail  carriers  provide  equipment  necessary  for 
safe  and  adequate  car  suppl;-.  The  ICC  may  prescribe  car  service  rules,  including  compensation  for  the  use 
of  cars  and  locomotives,  return  of  empty  cars,  demurrage  charges,  and  practices. 

Carriers  are  generally  prohibited  from  committing  more  than  40%  of  a  particular  car  type  to  contract 
service.  The  ICC  can  approve  agreements  among  carriers  for  use  of  joint  facilities  and  pooling  services.  The 
ICC  may  regulate  the  terms  which  the  nation's  railroad  equipment  fleet  is  made  available  to  shippers  and 
carriers.  The  ICC  is  charged  with  ensuring  that  rail  carriers  provide  equipment  necessary  for  safe  and 
adequate  car  supply.  The  ICC  may  prescribe  car  service  rules,  including  compensation  for  the  use  of  cars 
and  locomotives,  return  of  empty  cars,  demurrage  charges,  and  practices. 

CMA  COMMENTS  5 

STVDV  OF  INTERSTATE  COMMERCE  COMMISSION 
REGULATORY  RESPONSIBIUTIES 


The  ICC  has  recently  deprescribed  car  hire  rates  between  rail  carriers  allowing  market  to  set  per 
diem  rates.  This  will  be  phased  in  over  a  ten-year  period  with  the  ICC  having  limited  regulatory  oversight. 
There  is  a  need  to  retain  regulatory  oversight  to  maintain  authority  allovkdng  immunity  from  antitrust  laws 
for  car  service  agreements. 

Regulatory  oversight  of  car  supply  practices  should  be  preserved.  The  railroads  long  ago 
abdicated  their  responsibility  to  supply  tank  cars  for  the  movement  of  liquid  bulk  materials.  Currently, 
the  railroads  own  approximately  1,000  tank  cars  mostly  for  their  own  use,  while  commercial  private 
companies  supply  an  additional  193,000  tank  cars  to  the  railroads  for  the  movement  of  bulk  liquids.  This 
represents  a  current  replacement  cost  of  $16.4  billion  dollars  of  investment  that  the  railroads  currently 
avoid. 

While  private  ownership  of  tank  cars  is  complete,  this  trend  continues  in  all  types  of  cars.  In 
1994,  Class  1  railroads  slipped  to  a  new  low  of  providing  49.1%  (574,414  railcars)  of  the  fleet,  while  Class 
II  &  III  railroads  supply  8.4%  (98,000  railcars)  and  private  interest  provide  42.5%  (497,586  railcars). 
Because  the  average  life  of  railcars  is  30  years  or  more,  railcars  are  not  a  quick  replacement  asset.  While 
the  number  of  cars  provided  by  private  companies  has  grown,  there  has  not  been  a  concurrent  growth  in 
the  ability  of  private  owners  to  negotiate  fair  and  equitable  agreement  for  the  rents  due  to  the  owners  of 
these  cars. 

The  ICC  has  served  the  role  of  adjudicating  these  disputes  and  in  the  case  of  tank  cars  allowing 
all  the  parties  to  negotiate  their  own  settlement  and  then  providing  the  means  of  enforceability  for  all  of 
the  parties  in  ICC  Ex  Parte  328.  This  agreement  has  served  the  parties  well  since  1979.  If  these  areas  were 
deregulated,  many  companies  with  small  numbers  of  cars  would  face  adverse  consequences  and  the 
market  power  of  large  railroads  for  the  remaining  life  of  their  current  tank  car  fleet.  Once  purchased, 
there  are  no  alternative  uses  for  railroad  cars. 

Thus  railroads  would  have  pure  market  power.  There  needs  to  be  continued  regulatory  oversight 
in  this  area  to  facilitate  the  continued  use  of  this  vital  component  of  our  manufacturing  capability  in  a  fair 
and  equitable  manner. 


INTERCHANGE  &  COMMON  CARRIER  OBLIGATION 

Mandatory  interchange  of  rail  cars  among  carriers  must  continue,  to  prevent  railroads  from 
discriminating  among  not  only  shippers,  but  other  railroads  as  well.  The  preservation  of  the  railroads' 
common  carrier  obligation  is  a  vital  part  of  the  continued  competitiveness  of  our  manufacturing  base. 
Railroads  must  continue  to  carry  all  kinds  of  goods  including  chemical  products.  The  rail  infrastructure 
cannot  be  duplicated  by  any  private  company  (no  matter  how  large)  in  today's  era. 

Unless  the  rail  network  is  to  be  completely  open  to  access  to  all,  in  the  same  way  natural  gas 
pipelines  have  recently  been  opened  to  all  shippers,  there  needs  to  be  a  continuing  requirement  for 
railroads  to  serve  the  national  economic  interest  by  moving  the  full  range  of  goods  that  are  required  by  a 
21st  century  economy.  Railroads  are  unique  assets  which  cannot  be  duplicated  for  their  ability  to  serve  all 
commodities  and  participants  in  our  national  economy  and  therefore,  the  railroads'  common  carrier 
obligation  must  continue. 
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Also,  the  obligation  to  interchange  reduces  the  potential  bureaucratic  burdens  on  shippers  having  to 
deal  with  each  railroad  separately  on  each  portion  of  a  route.  The  railroads  are  much  better  positioned  to  do 
this  in  a  uniform  manner  for  all  of  their  shippers  than  the  shippers  are  individually. 

COMPETITIVE  ACCESS 

This  function  is  intended  to  assure  that  carriers  cooperate  as  necessary  to  provide  economical  and 
efficient  through  service  at  reasonable  rates.  It  provides  for  cooperative  arrangements  between  and  among 
carriers  such  as  joint  rates  and  through  routes,  it  requires  one  carrier  to  give  another  access  over  their  tracks, 
or  reciprocal  switching  arrangements.  This  also  provides  regulatory  relief  in  terminal  areas. 

Any  new  legislation  must  encourage  greater  rail-to-rail  competition  than  currently  exists.  All 
shippers  must  have  the  right  of  access  to  two  or  more  railroads  at  reasonable  rates  and  service.  Competition 
is  the  best  form  of  protection  against  unreasonable  rates  and  practices. 

FINANCIAL  ASSISTANCE  &  FEEDER  LINE  PROGRAMS 

When  a  rail  line  is  approved  for  abandonment,  any  person  may  offer  to  purchase  or  subsidize  that 
line  to  permit  continued  rail  service.  These  programs  allow  immediate  and  uninterrupted  continuation  of 
rail  service  on  lines  that  would  otherwise  be  abandoned  and  the  right-of-way  lost.  The  parties  are  free  to 
negotiate  an  agreement,  but  the  ICC  can  compel  the  carrier  to  sell  the  line  to  the  offeror,  and  set  the  amount 
of  compensation. 

These  programs  has  been  used  extensively.  Even  without  these  programs,  persons  who  wish  to  do 
so  may  purchase  lines  from  the  abandoning  railroad,  however  this  program  provides  for  greater  opportunity 
for  success.  Also,  since  the  ICC  can  compel  continued  service  during  the  negotiating  period,  there  is  no  gap 
in  service  during  the  process  and  the  right-of-way  is  not  lost  to  the  reversionary  interest  holder,  reducing  the 
cost  of  reacquiring  an  abandoned  line. 

The  ICC  can  require  the  sale  of  a  rail  line  whose  shippers  are  not  being  adequately  served  to  another 
who  will  meet  the  shippers'  needs.  The  ICC  must  assure  that  the  purchase  price  meets  the  constituHonal 
minimum  value  of  the  property.  The  selhng  carrier  must  provide  the  acquiring  carrier  with  reasonable 
interchange  service  at  reasonable  compensation.  The  acquiring  applicant  must  be  financially  responsible 
enough  to  operate  the  bne  for  at  least  three  years. 

This  provision  has  been  used  several  Hmes  to  preserve  lines  already  earmarked  for  abandonment,  or 
where  the  service  provided  by  the  existing  carrier  was  poor.  These  programs  should  be  preserved  in  order 
to  enhance  competition  in  the  rail  industry. 

SERVICE  ORDERS 

Authority  to  require  service  should  be  preserved  to  avoid  possible  rail  service  disruptions  and  to 
maintain  service  in  emergencies. 

STATE  CERTinCATION 

The  Interstate  Commerce  Act  stipulates  that  states  may  not  regulate  intrastate  railroad  rates  and 
rate-related  matters  except  in  accordance  with  standards  set  out  in  the  Act  and  then  only  if,  the  ICC  certifies 
that  their  standards  apply.  State  certification  programs  was  established  to  ensure  that  the  price  and  service 
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flexibility  and  revenue  adequaq/  goals  of  the  Staggers  Act  are  not  determined  by  state  regulations  which  are 
not  in  accordance  with  these  goals.  To  date,  24  states  have  been  certified. 

State  regulation  of  rail  service  should  be  preempted  entirely  by  federal  laws.  Railioads  are 
beginning  to  provide  "seamless  transportation  services."  State  regulation  could  hinder  progress  in  that 
direction  by  making  it  more  difficult  for  the  railroads  to  develop  the  consistent,  uniform  processes  heeded 
for  smooth  uniform  billing  and  operating  procedures.  For  these  reasons,  CMA  supports  complete  federal 
preemption. 

INTERLOCKING  DIRECTORATES 

A  person  may  not  serve  as  a  director  or  officer  of  more  than  one  rail  carrier  unless  ICC  has  deter- 
mined that  pubbc  and  private  interests  will  not  be  adversely  affected.  There  are  other  restrictions  on  inter- 
corporate director  and  officer  activities  for  the  purpose  of  preventing  one  carrier  of  operating  another  for  its 
ovirn  benefit  or  to  the  disadvantage  of  the  operated  carrier. 

The  commission  has  almost  never  denied  a  proposed  interlocking  arrangement.  In  1988,  all 
interlock-  ing  arrangements  were  exempted  from  the  prior  approval  requirements,  except  those  involving 
more  than  one  Class  I  railroad. 


CMA  supports  the  ICC's  recommendation  that  the  law  continue  to  prohibit  the  same  person  from 
serving  on  more  than  one  carrier  board  without  a  waiver. 

RECORDING  LIENS 

Financing  agreements  affecting  railroad  equipment,  when  filed  with  the  ICC,  provide  notice  to  all 
persons  of  the  existence  of  such  financing  arrangements,  in  spite  of  conflicting  state  or  federal  laws.  This 
central  system  is  used  by  all  who  finance  railroad  equipment.  Its  existence  makes  it  easier  to  determine  the 
financial  status  of  railroad  equipment,  without  having  to  check  in  each  of  the  states.  This  system  also 
eliminates  the  potential  for  conflicting  claims  under  differing  state  laws. 

A  centralized  financial  filing  system  better  protects  the  investing  public  than  one  that  is  scattered  in 
numerous  states.  It  also  protects  shippers  who  need  to  check  on  the  financial  status  of  cars  they  may  be 
leasing,  so  they  can  know  the  validity  of  their  leases  and  whether  or  not  they  are  subject  to  prior  rights  of 
lenders. 

CMA  supports  keeping  this  function  centralized  and  under  federal  jurisdiction.  AUov^dng  this 
function  to  pass  to  the  states  may  result  in  confusion  for  the  users,  needless  duplication  of  effort,  and 
unnecessary  waste  of  resources. 

RAIL  DATA  COLLECTION  AND  OVERSIGHT 

The  ICC  requires  carriers  to  file  financial  reports,  audits,  and  collects  data  and  (as  necessary)  it 
develops  or  reformulates  the  data  to  carry  out  its  regulatory  responsibilities.  The  reformulation  of  the 
data  also  serves  the  information  needs  of  other  government  agencies,  industry,  and  the  public  at  large. 

General  information  used  to  monitor  the  financial  health  of  the  rail  industry.  More  detailed 
information  is  required  for  the  ICC  to  make  threshold  determination  in  market  dominance  rate  cases,  and 
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to  recalculate  the  RCAF.  The  ICC  also  maintains  the  Waybill  Sample  and  the  Uniform  Rail  Costing 
System  (URCS).  The  ICC  also  uses  the  data  to  review  and  prescribe  depreciation  rates  used  by  Class  I 
railroads.  The  ICC  pubhshes  this  type  of  data  on  a  periodic  basis. 

Tills  function  should  continue  to  the  extent  necessary  to  provide  information  necessary  to  insure  fair 
rates  to  captive  shippers.  As  long  as  there  are  captive  shippers  rail  rates  should  continue  to  be  subject  to  a 
reasonableness  test.  The  information  necessary  to  determine  whether  or  not  a  rate  is  reasonable  must  be 
available  equally  to  shippers  and  regulators  in  a  consistent,  understandable  format,  without  the  necessity  of 
seeking  court  disclosure  orders. 

ANTITRUST  IMMUNITY 

CMA  believes  that  antitrust  immunity  is  no  longer  necessary  for  the  railroads  to  function  properly 
and  should  be  repealed.  Railroads  should  be  subject  to  the  same  antitrust  rules  as  other  industries. 

RAILROAD  SECURITIES  &  RAILROAD  VALUATION 

Railroads  are  required  to  obtain  ICC  authority  to  issue  securities  or  to  assume  an  obligation  or 
liability  with  respect  to  the  securities  of  another.  This  authority  predates  the  broader  securities  laws  enacted 
in  the  1930s.  It  was  created  to  protect  the  investing  public  and  maintain  the  credit  of  the  railroads  and  to 
protect  service  by  insuring  the  general  soundness  of  railroad  finances.  The  ICC  has  previously  concluded 
that  its  regulation  is  no  longer  needed  to  protect  investors.  There  has  been  no  ICC  review  of  rail  securities  in 
the  last  ten  years,  without  incident. 

CMA  recommends  that  special  rules  affecting  railroad  securities  and  railroad  valuation  be  dis- 
continued as  no  longer  necessary.  Railroads  should  be  subject  to  the  same  securities  and  valuation 
procedures  as  other  industries. 


CONCLUSION 

CMA  supports  the  repeal  of  many,  if  not  most,  of  the  regulations  currently  in  place  on  the 
railroad  industry,  except  those  authorities  that  protect  the  shipper  from  unreasonable  rates  and  practices 
and  certain  protections  for  the  captive  shipper.  Additionally,  CMA  supports  the  repeal  of  many  of  the 
existing  regulations  on  motor  carriers. 

CMA  would  like  to  thank  the  Subcommittee  Chairperson  for  the  opportunity  to  provide  these 
comments  on  matters  that  have  a  direct  impact  on  the  safe  and  efficient  distribution  of  our  member 
company's  chemical  products. 
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